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Section  I. 

Having  explained  the  nature  and  operation  of  deeds  entered  into  Alienation  by 
by  private  persons,  which  derive  their  effect  from  the  consent  of  record. 
the  contracting  parties,  we  shall  now  proceed  to  treat  of  those 
assurances  which  are  effected  by  matter  of  record  ;  that  is,  where 
the  sanction  of  a  court  of  record  is  called  in  to  substantiate,  pre- 
serve, and  be  a  perpetual  testimony  of  the  transfer  of  property 
from  one  person  to  another. 

Assurances  by  matter  of  record,  are,  I.  Private  acts  of  Parlia- 
ment ;  II.  King's  grants ;  III.  Fines ;  and  IV.  Common  re- 
coveries, (tf  ) 

(a)  [As  a  bargain  and  sale  of  an  estate  of  freehold  or  inheritance  requires  inrolment, 
it  may,  in  a  restricted  sense,  be  considered  an  assurance  of  record.  vSee  vol.  4.  Tit.  32. 
c.  29.  s.  35.] 
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Piivate  uct.  2.  Private  acts  oi'  I'ailiainent  derive  their  orioin  from  the  fol- 

louinii;  circumstances.     It  was  a  comriioii  [iractice,  so  early  as  in 

Half's  Juris.      i\^q  reioii  of  Edward  I.,  for  persons  to  present  petitions  to  Parlia- 

&  10.  nicnt  for  relief  in  private  anairs.     These  were  referred  to  certain 

prelates,  earls,  and  barons,  appointed  at  the  meeting  of  every 
Parliament  to  be  receivers  and  triers  of  petitions;  who,  upon  ex- 

Kl.  1-.  12.  amination  of  the  cont(ints  of  such  petitions,  endorsed  upon  them 

what  course  was  to  be  ])ursued    by  the  petitioners  to  obtain 
redress. 

3.  In  those  cases  where  the  petitioners  might  have  relief  by 
the  ordinary  course  of  law,  in  the  King's  courts,  the  answer  was, 
that  the  petitioners  might  sue  'at  common  law  ;  and  sometimes 
the  petition  was  referred  to  the  proper  court  in  which  the  case 
was  determinable.  But  when  the  petitioner  could  have  no  re- 
lief, without  a  new  law  made  by  an  act  of  Parliament,  either  in 
that  jjarticular  case,  or  which  might  by  a  general  purview  extend 
to  it,  the  petition  was  referred  to  Parliament ;  and  an  award  was 
made  upon  it  by  the  King  and  the  Lords,  or  by  the  Lords  alone 
and  sanctioned  by  the  King,  which  had  all  the  effect  and  force 
of  a  statute. 

lu.i.  I'nil.  \  oi.       4.  In  the  first  year  of  King  Henry  IV.  the  Commons  indirectly 

No.  78,  79.  claimed  a  right  of  concurring  with  the  Lords  in  the  consideration 
of  petitions,  and  of  joining  in  the  awards  made  upon  them;  but 
the  Archbishop  of  Canterbury  told  them,  in  the  King's  name, 
that  they  were  only  petitioners,  and  that  all  judgments  apper- 
tained to  the  King  and  to  the  Lords  ;  unless  it  were  in  statutes, 
grants,  subsidies,  or  such  like  :  the  which  order  the  King  would 
from  that  time  be  observed.  It  became,  however,  fully  esta- 
blished in  the  reign  of  King  Richard  III.,  that  no  award  could 
be  made  on  a  private  petition,  without  a  formal  and  complete 
act  of  the  whole  legislature  ;  and  therefore  from  this  period  such 
awards  have  been  called  private  acts  of  Parliament,  and  have 
been  distinguished  in  the  statute  book  from  public  ones. 

wiiat  mnkes  5.  A  private  act  is  described  by  Lord  Chief  Baron  Comyns, 

to  be  a  statute  which  concerns  only  a  particular  species,  or  thing, 

i)i-.  Tit.  Par-     or  person.     In  39  Eliz.  it  was  resolved  by  the  Court  ofKino-'s 

Holland's  case,    Bench,  that  the  statute  21  Hen.  8.  c.  13.,  by  which  spiritual  per- 
^P'     '         sons  were  abridged  from  having  pluralities  of  livings,  was  a 
general  act,  because  it  concerned  the  whole  spiritualty  in  gene- 
ral.    But  it  was  admitted,  that  the  statute  18  Eliz.  c.  6.,  con- 
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cerning  colleges  in  tlie  two  universities,  and  the  colleges  of  Eton 
and  Winchester,  was  a  private  act.  It  was  also  observed  that 
the  statutes  13  Eliz.  c.  10.  and  18  Eliz.  c.  11,,  concerning  col- 
leges, deans  and  chapters,  hospitals,  parsons,  vicars,  or  any  other, 
having  any  spiritual  or  ecclesiastical  living,  were  general  acts ; 
and  that  the  statute  1  Eliz.  concerning  leases  made  by  bishops, 
was  a  private  act,  because  it  concerned  bishops  only,  who  arc  ^  Jtep.  2  a. 
but  a  species  of  the  spiritualty. 

6.  It  is  also  said  in  the  same  case,  that  if  an  act  is  special,  ^  ^^v-  "'>  »• 
which  extends  od  species,  a  mul to  fortiori  it  is  special  or  particu- 
lar, which  extends  ad  individua.     Now,  although  the  matter  be 
special,  so  that  under  it  there  be  no  individua,  yet  if  it  is  general 

as  to  persons,  it  is  a  general  act ;  but  if  it  concerns  aliquod  sin- 
gulare,  sen  iudividuum,  although  it  be  general  as  to  persons,  it 
will  be  deemed  a  private  act.  So  although  the  act  as  to  persons 
be  general,  but  the  matter  thereof  concerns  individua,  or  singular 
things,  as  a  particular  manor-house,  &.c.,  or  all  the  manors, 
houses,  &,c.,  in  one  or  sundry  particular  towns,  or  in  one  or  divers 
particular  counties,  it  is  a  private  act. 

7.  It  is  further  laid  down  by  the  Court  in  that  case,  that  every  Idem. 
act,  although  the  matter  thereof  concerns  individua,  or  single 
things,  yet  if  it  touches  the  King  it  is  a  public  act ;  for  every 
subject  has  an  interest  in  the  King,  as  the  head  of  the  common- 
wealth. And  it  was  resolved  in  the  case  of  Wyllion  v.  Barkley,  Plowd.228. 
that  an  act  which  was  made  in  35  Hen.  8.  by  which  all  convey- 
ances made  by  the  Lady  Catherine  (Henry's  queen),  or  to  her, 

by  or  to  the  King,  should  be  valid,  was  a  public  act. 

8.  In  a  public  act  there  may  be  a  private  clause,  as  in  the 
statute  3  Ja.  1.,  the  clause  which  gives  the  benefices  of  recusants 
in  particular  counties  to  the  universities,  is  a  private  act.  The 
statute  23  Hen.  6.  c.  9.  respecting  bail  bonds,  was  for  a  long  Samuel  v. 

.  ,         ,  .  ,  .  ,  .  Evans,  2  Tenn 

tmie  considered  as  a  private  act ;  but  in  a  modern  case  it  was  j^gp.  569. 
held  to  be  a  public  one. 

9.  A  private  act  is  not  printed  or  published  among  the  laws 

of  the  sessions.     It  remains,  however,  enrolled  among  the  public  ^^ 

records ;  and  in  general  must  be  specially  set  forth  and  pleaded, 
otherwise  no  judge  or  jury  are  bound  to  take  notice  of  it.     But  i  Inst.  98  b.  n. 
it  has  lately  been  a  practice  to  insert  a  clause  in  acts  of  a  private 
nature,  declaring  that  they  shall  be  deemed  public  acts. 

10.  In  modern  times  a  private  act  of  Parliament  respecting 

b2 


Some  cases 
where  private 
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real  property,  which  is  usually  called  an  estate  act,  is  a  convey- 
ance or  settlement  of  lands  or  hereditaments,  made  under  the 
immediate  sanction  of  Parliament,  in  cases  where  the  parties  are 
not  capable  of  substantiating  their  agreements  without  the  aid  of 
the  legislature  ;  and  where  the  carrying  such  agreements  into 
effect  is  evidently  beneficial  to  the  parties. 

1  1.   It  would  be  utterly  impossible  to  enumerate  the  variety  of 
acts  may  be        cases  in  wliich  private  acts  of  Parliament  may  be  obtained.     A 
few  of  them  shall,  however,  be  mentioned. («) 

I'J.  Where  a  person  is  tenant  for  life,  with  remainder  to  his 
first  and  other  sons  in  tail,  under  a  will  or  settlement,  and  he  has 
either  no  children,  or  his  children  are  under  age,  if  an  opportu- 
nity offers  of  selling  the  estate  to  great  advantage,  a  private  act 
may  be  obtained  for  vesting  such  settled  estate  in  trustees  in  fee, 
discharged  from  the  uses  of  such  will  or  settlement,  upon  trust 
to  sell  the  same,  and  to  lay  out  the  money  in  the  purchase  of 
other  lands,  to  be  settled  to  the  same  uses. 

13.  Where  a  person,  having  an  estate  in  strict  settlement, 
[which  does  not  contain  a  power  to  exchange  the  settled  pro- 
perty,] has  an  opportunity  of  making  an  advantageous  exchange 
with  another  person,  or  he  is  desirous  of  exchanging  his  settled 
estate  for  another  estate,  whereof  he  is  seised  in  fee,  a  private  act 
may  be  obtained  for  vesting  the  settled  estate  in  the  person  with 
whom  such  exchange  is  agreed  to  be  made,  or  in  the  tenant  for 
life  himself,  in  fee  simple,  and  limiting  the  estate  taken  in 
exchange  to  the  same  uses  to  which  the  settled  estate  stood 
limited. 

14.  Where  an  estate  limited  in  strict  settlement  is  charged 
with  the  payment  of  a  sum  of  money,  a  private  act  may  be  ob- 
tained for  vesting  the  whole  or  a  competent  part  thereof,  in  trus- 
tees, in  fee  simple,  upon  trust  to  sell  the  same,  and  out  of  the 
money  to  pay  off  the  debts,  and  to  lay  out  the  surplus  in  the  pur- 
chase of  other  lands,  to  be  settled  to  the  old  uses. 

15.  Where  a  tenant  for  life  has  no  power  of  making  leases, 
and  it  would  be  advantageous  to  the  estate  if  it  could  be  let  for 
a  long  term  of  years,  a  private  act  may  be  obtained  for  enabling 
the  tenant  for  life  to  make  long  leases,  under  such  reservations 

(a)  All,  or  most  of,  tlie  purposes  for  which  private  acts  have  been  obtained,  will  be 
asceitained  by  reference  to  Mr.  Brum  well's  Analytical  Table  of  Private  Statutes.— A'ote 
to  former  edition. 
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and  restrictions  as  are  necessary  to  render  such  leases  beneficial 
to  the  estate,  and  to  the  persons  in  remainder  and  reversion. 

16.  Where  a  tenant  for  life  l)as  expended  his  own  money  in 
making  improvements  beneficial  to  the  inheritance,  or  is  desirous 
of  making  such  ini|)rovenients ;  a  private  act  maybe  obtained, 
enabling  him  to  charge  the  estate  with  the  money  so  laid  out,  or 
to  be  laid  out  on  such  improvements. 

17.  Where  an  estate  is  vested  in  several  persons  as  coparce- 
ners or  tenants  in  common,  some  of  whom  are  infants,  lunatics, (a) 
or  tenants  for  life  ;  and  a  fair  and  just  partition  is  made  thereof: 
a  private  act  may  be  obtained  for  confirming  such  partition,  by 
which  the  infants,  lunatics,  or  remainder-men  will  be  bound ; 
and  each  person  to  whom  a  share  is  alloted  in  severalty,  w  ill  ac- 
quire the  legal  estate  therein. 

18.  Where  a  male  infant  is  desirous  of  marrying,  with  the  ap- 
probation of  his  parents  or  guardians,  a  private  act  may  be  ob- 
tained enabling  him  to  make  a  proper  settlement  on  such  mar- 
riage; to  be  as  valid  as  if  he  was  of  age.  And  there  is  an  act  in  Rot.  Pari.  Vol. 
14  Edw.  IV.  by  which  it  was  ordained  that  Henry  Duke  of  ^o]2\. 
Buckingham  should  be  taken,  reputed,  and  adjudged  as  a  per- 
son of  full  age,  and  that  all  things  by  him  or  against  him  to  be 

done,  should  be  of  such  force  and  effect,  as  if  they  were  done  at 
his  full  age. 

19.  Where  something  has  been  omitted  in  a  deed,  which  is 
absolutely  necessary  to  carry  it  into  execution ;  or  where  there 
has  been  a  palpable  and  evident  mistake ;  a  private  act  may  be 
obtained  to  supply  such  omission,  or  to  rectify  such  mistake. 

20.  Where  parishes  or  commons  are  agreed  to  be  inclosed,  a 
private  act  is  usually  obtained  for  that  purpose,  called  an  inclo- 
sure  act,  of  which  there  are  a  vast  number.  By  these  acts,  com- 
missioners are  appointed  to  carry  the  intention  of  the  parties  into 
execution  ;  who  are  directed  to  allot  and  award  to  the  parties  in 
severalty,  sucli  portions  of  land  as  are  equivalent  to  their  former  vide  41  Geo. 
portions  of  common  fields,  or  to  tlieir  rights  of  conmion.  And  Faner  r.  Bil- 
in  a  modern  case  it  was  resolved,  by  the  Court  of  King's  Bench,  jy^l*  ?  ^^7^' 


&  Aid.  171. 


(a)  [By  the  stat.  1  Will.  4.  c.  65.  s.  27.  it  is  provided,  that  where  any  person  shall 
have  contracted  to  divide,  exchange,  or  otherwise  dispose  of  any  land,  and  shall 
afterwards  become  luuatic,  and  a  specific  performance  shall  have  been  decreed,  the 
committee,  by  direction  of  the  Lord  Chancellor,  may,  in  the  place  of  the  lunatic,  convey 
the  land  in  performance  of  the  contract.] 
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that  by  the  general  inclosure  act,  the  legal  title  to  an  allotment 
was  not  acquired  until  the  execution  and  proclamation  of  the 
commissioners'  award. 
Modeof  passing       o]^  Where  a  private  act  oridnates  in  the  House  of  Peers,  the 

private  acts.  is 

mode  of  proceeding  is  thus, — a  petition  is  presented  to  the  House, 
signed  by  all  the  parties  interested  in  the  act,  stating  the  facts, 
and  that  the  petitioners  can  only  be  relieved,  or  obtain  what  they 
require,  by  means  of  the  power  and  authority  of  the  legislature ; 
and  praying  leave  to  bring  in  a  bill  for  the  purpose.  This  must 
be  presented  by  a  peer,  and  an  order  of  the  House  is  made,  re- 
ferring tile  petition  to  two  of  the  Judges,  who  are  directed  to 
summon  all  persons  concerned  in  the  bill  before  them,  and  after 
hearing  them  and  perusing  the  draft  of  the  bill,  to  report  to  the 
House  the  state  of  the  case,  and  their  opinions  thereon,  under 
their  hands,  and  to  sign  the  draft  of  the  bill. 

22.  The  petition  is  then  carried  to  the  two  Judges  to  whom  it 
is  referred,  together  with  a  draft  of  the  bill ;  of  which  all  the  re- 
citals must  be  proved  before  them,  in  the  same  manner,  and  by 
the  same  evidence,  as  in  a  trial  in  ejectment.  The  Judges  make 
their  report  to  the  House  of  Peers  ;  and  if  they  approve  of  the 
draft  of  the  bill,  they  sign  it,  and  certify  that  it  is  proper  for 
effectuating  the  purposes  intended. 

23.  The  bill  is  then  brought  into  the  House  of  Peers,  read 
twice,  and  committed.  The  same  proofs  must  be  submitted  to 
the  committee  of  Lords,  which  were  produced  before  the  two 
Judges;  and  afterwards  the  chairman  reports  it  to  the  House. 
It  is  then  read  a  third  time,  and  sent  to  the  House  of  Commons, 
where  it  goes  through  the  same  forms,  and  is  then  sent  back  to 
the  House  of  Peers  to  receive  the  royal  assent. 

24.  Where  a  private  act  of  Parliament  originates  in  the  House 
of  Commons,  a  petition  is  presented,  signed  by  the  parties  who 
are  suitors  for  such  act,  stating  the  facts,  and  praying  leave  to 
bring  in  a  bill ;  which  petition  is  presented  to  the  House  by  a 
member.  A  motion  is  then  made  that  it  be  referred  to  a  com- 
mittee, to  examine  the  allegations  in  the  petition.  The  evidence 
must  be  produced  before  this  committee,  and  when  concluded, 
the  chairman  makes  his  report,  and  moves  for  leave  to  bring  in 
a  bill,  pursuant  to  the  petition.  The  bill  is  then  brought  in,  read 
twice,  and  committed  ;  all  the  evidence  is  again  produced  before 
the  new  conmiittce,  which  the  chairman  reports  to  the  House, 
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and  moves  that  the  bill  be  engrossed.  It  is  then  read  u  third 
time,  and  sent  to  the  House  of  Peers.  There  it  is  twice  read, 
and  then  committed.  The  evidence  is  again  produced  before  the 
committee  of  the  House  of  Peers  ;  the  lord  in  the  chair  reports 
the  bill  to  the  House,  it  is  read  a  third  time,  and  then  receives 
the  royal  assent. 

25.  The  consent  of  all  parties  in  being,  and  capable  of  consent- 
ing, who  have  the  remotest  interest  in  the  property  affected  by 

a  private  act,  is  expressly  required  ;   unless  (says  Sir  W.  Black-  2  Comm.  3-15, 
stone),  such  consent  appears  to  be  perversely,  and  without  any 
reason,  withheld. 

26.  Where  infants,  lunatics,  or  other  persons  incapable  of  act- 
ing for  themselves,  are  to  be  bound  by  a  private  act  of  Parlia- 
ment, a  full  equivalent  must  be  given  to  them  in  lieu  of  what  is 
taken  from  them  by  the  act ;  and  in  general  the  legislature  will 
not  suffer  the  property  of  persons  of  this  description  to  be  altered 
by  a  private  act  of  Parliament,  unless  it  clearly  appear  that  they 
will  be  benefited  by  such  alteration. 

27.  A  general  saving  is  now  always  added  to  every  private  act 
of  Parliament  of  the  rights  and  interests  of  the  Crown,  and  of 
all  private  persons  ;  except  those  whose  consent  is  given  or  pur- 
chased, and  of  all  persons  claiming  under  them,  who  are  therein 
particularly  enumerated  and  named. 

28.  By  a  number  of  standing  orders  made  at  different  times 
by  the  Houses  of  Lords  (a)  and  Commons,  every  sort  of  precau- 
tion appears  to  have  been  adopted  by  the  legislature,  to  prevent 
the  possibility  of  surprise  or  fraud  in  obtaining  private  acts,  and 
particularly  as  to  estate  bills,  which  must  be  referred  to  two 

Judges  to  report  on  the  facts,  and  the  propriety  of  the  bill :  but  Vide  34  Geo. 
still  there  have  been  some  cases  in  which  great  imposition  has 
been  practised  on  Parliament  by  false  evidence. 

29.  With  respect  to  the  operation  of  a  private  act  of  Parlia-  Operation  of  a 

^  '  '  pnvate  act. 

ment,  it  is  as  powerful  and  effective,  if  duly  and  properly  ob- 
tained, in  transferring  the  legal  estate  in  lands  from  one  person 
to  another,  and  in  binding  all  those  who  are  intended  to  be  bound 
by  it,  and  whose  rights  are  not  saved,  as  a  public  one.     But  it 

has  been  always  held  that  a  private  act  does  not  bind  strangers,  Breu  r,  Beales, 
^     ^  '         ^.  .  .  ,  ?     .      1  Moo.icMalk. 

even  before  the  general  practice  of  msertmg  a  saving  clause  m  it  417. 
was  adopted. 

(«)  [Sec  tiic  end  of  this  chapter.] 
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8  Rep.  138  a.  30.  Thus  in  21  Hen.  7. 'it  was  adjudged,  in  the  case  of  the 

Prior  of  Castleacre  and  the  Dean  of  St.  Stephen's,  that  the  act 

1  Hen.  ').  c.  7.,  which  gave  the  lands  of  priors  aliens  to  the  King, 

did  not  extinguish  an  annuity  of  the  Prior  of  Castleacre,  which 

he  had  out  of  a  rectory,  parcel  of  a  priory  alien ;  though  there 

was  not  any  saving  in  the  act.  ' 

Barnngtons  31.  So  in  a  case  in  8  Jac,  where  the  question  was,  whether 

C&S6   8  Hep" 

i36.Godb.  167.  the  act  22  Edvv.  4.  c.  7.,  which  under  certain  circumstances 
authorizes  the  proprietors  of  grounds  in  forests,  after  a  felling, 
to  inclose  them,  without  the  King's  licence,  for  seven  years,  to 
preserve  the  springing  wood,  should  be  construed  so  as  to  ex- 
clude persons  having  right  of  common. 

Upon  this  point  Lord  Coke  reports,  that  the  Judges  of  the 
Court  of  Common  Pleas  were  of  ojjinion  the  commoners  were 
not  bound  by  the  statute,  for  the  following  reasons  : — "  It  ap- 
pears by  the  preamble  between  what  persons,  and  for  and 
against  what  persons  this  act  was  made;  and  the  parties  to  this 
great  contract  by  act  of  Parliament,  are  the  subjects  having 
woods,  &c.  within  forests,  chaces,  and  purlieus  of  the  one  part ; 
and  the  King,  and  the  other  owners  of  the  forests,  chaces,  and 
purlieus,  of  the  other  part.  So  that  the  commoners  are  not  any 
of  the  parties  between  whom  this  act  was  made:"  and  cited  the 
case  of  the  Prior  of  Castleacre. 

^"^y  "•  32.  In  a  subsequent  case  Lord  Hale  said — "  Every  man  is  so 

Levingstoii,  _  •'     _  ^ 

1  Vent.  176.       far  party  to  a  private  act  of  Parliament,  as  not  to  gainsay  it; 

but  not  so  as  to  give  up  his  interest.  'Tis  the  great  question  in 
Barrington's  case,  8  Co.  The  matter  of  the  act  there  directs  it 
to  be  between  the  foresters  and  the  proprietors  of  the  soil;  and 
therefore  it  shall  not  extend  to  the  commoners,  to  take  away 
their  common.  Suppose  an  act  says,  whereas  there  is  a  con- 
troversy concerning  land  between  A.  and  B.,  'tis  enacted  that 
A.  shall  enjoy  it :  this  does  not  bind  others,  though  there  be  no 
saving;  because  it  was  only  intended  to  end  the  difference 
between  those  two." 
t^fund  aU ^^*^  33.  It  was  formerly  the  usual  practice,  where  a  tenant  in  tail 
remainders  ap|)licd  for  a  private  act  of  Parliament  to  bar  his  estate  tail,  and 

convert  it  into  a  fee  simple,  that  the  persons  in  remainder  and 
reversion  should  give  their  consent  to  the  act.  But  although 
such  consent  be  not  given,  yet  an  estate  tail,  and  all  the  re- 
mainders over,  and  also  the  reversion,  may  be  barred  by  a  private 


over 
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act  of  Parliament.     This  point  is  fully  established  in  an  opinion 

given  by  the  late  Mr.  Booth  on  the  following  case. 

34.  The  Duke  of  Kingston  being  tenant  -for  life  under  the  Cases  and 
•II       r  7-1      I         T-w    1         r   Tr-  -1  -1  If  Opinions,  8vo. 

Will  or  bvelyn  Duke  ot   Kingston,  witli  remainder  to  his  nrst   Vol.  II.  400. 

and  other  sons  successively  in  tail  male,  remainder  to  Granville 
Earl  Gower  in  tail  male,  witlr  several  remainders  over,  and 
having  no  son,  agreed  with  Lord  Gower  for  the  purchase  of  his 
interest  in  the  estates  thus  devised,  in  consideration  of  21,000/.; 
and  in  order  to  carry  this  agreement  into  execution,  the  Duke 
and  Lord  Gower,  without  the  consent  of  any  of  the  persons  in 
remainder,  applied  for  an  act  of  Parliament,  stating  the  pre- 
ceding facts,  and  stating  that  although  Lord  Gower  was  enabled 
by  law,  with  the  concurrence  of  the  duke,  to  bar  the  remainder 
in  tail  vested  in  him,  and  all  the  remainders,  and  the  reversion 
expectant  thereon,  yet  as  the  premises  agreed  to  be  purchased 
by  the  duke  were  limited,  after  his  death,  to  his  first  and  other 
sons  in  tail  male,  they  could  not  be  vested  in  him  in  fee  simple, 
without  the  aid  of  an  act  of  Parliament. 

A  private  act  was  accordingly  obtained,  by  which  it  was 
enacted,  that  the  estates  in  question  should  be  vested  in  two 
persons,  and  their  heirs,  freed  from  the  uses  declared  in  the  late 
duke's  will,  and  should  be  to  the  use  of  the  then  duke  and 
his  heirs ;  and  other  estates  of  equal  or  greater  value  were 
vested  in  two  persons,  to  the  use  of  the  Duke  of  Kingston  for 
life,  remainder  to  trustees  to  preserve  contingent  remainders, 
remainder  to  his  first  and  other  sons  successively  in  tail  male, 
remainder  to  the  duke  in  fee,  with  a  general  saving  of  the  rights 
of  all  persons,  except  the  duke  and  his  heirs,  and  the  first  and 
other  sons  of  his  body,  and  their  heirs  male,  and  Lord  Gower 
and  the  heirs  male  of  his  body,  and  all  persons  claiming 
any  estate  in  the  premises  under  the  will  of  Evelyn  Duke  of 
Kingston. 

The  Duke  of  Kinaston  beino-  desirous  of  sellinji  one  of  the 
estates  vested  in  him  in  fee  under  this  act,  a  doubt  was  sug- 
gested touching  the  effect  of  the  act,  with  respect  to  the  persons 
claiming  under  tiie  late  duke's  will,  in  remainder,  expectant  on 
the  determination  of  the  estate  tail  vested  in  Lord  Gower  ;  how 
far  their  rights  and  interests  were  barred  by  the  act ;  as  well  in 
the  estate  whereof  the  uses  were  discharged  by  the  act,  as  in 
the  estates  settled  by  way  of  equivalent ;  the  same  being  limited 
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to  the  duke  in  fee  simple,  upon  failure  of  issue  male  of  his  own 
body,  and  to  the  uses  limited  in  tlie  will. 

In  answer  to  this  objection,  Mr.  Booth  gave  an  opinion,  that 
even  supposing  the  rules  and  orders  of  the  House  of  Peers,  with 
respect  to  summoning  all  persons  concerned  in  interest  to  appear 
and  consent,  were  not  observed,  this  would  not  invalidate  the 
act,  for  either  House  of  Parliament  might  dispense  with  their 
own  orders,  whenever  they  thought  fit;  but  here  was  no 
grievance,  no  irregularity.  The  rights  of  the  persons  in  re- 
mainder, after  Lord  Gower's  estate  tail,  were  of  no  value,  since 
by  a  common  recovery  duly  suffered,  those  rights  could  be  an- 
nihilated in  the  next  term  ;  as  the  parties  were  obliged  to  go  to 
Parliament,  they  were  advised,  and  rightly  advised,  that  to 
suffer  four  recoveries  (for  the  lands  lay  in  four  counties)  would 
be  to  go  to  a  needless  expense  :  for  that  in  a  case  where  parlia- 
mentary assistance  was,  on  other  accounts,  indispensably  neces- 
sary, there  the  Parliament  would  so  frame  their  words,  which 
were  to  become  a  law,  as  to  have  the  same  force  and  operation, 
and  to  bar  all  rights  that  would  be  barred  by  a  common  re- 
covery. Frustra  Jit  per  plura  quod  fieri  potest  per  pauciora, 
was  a  rule  of  equity,  reason,  and  good  sense. 

35.  The  doctrine  here  laid  down  by  Mr.  Booth  has  been  fully 
confirmed  by  a  modern  case,  in  which  Lord  Chancellor  Apsley 
held  that  a  private  act  of  Parliament  would  bar  an  estate  tail, 
and  all  the  remainders  expectant  thereon,  and  also  the  reversion, 
although  the  rights  of  the  remainder-men  were  not  excepted  in 
the  saving. 
Westby  i.  36.  Robert  Westby  being  tenant  for  life,  under  a  settlement 

Kiernan,  .  .. 

Amb.  097.  of  an  estate  m  Lancashire,  with  remainder  in  fee  to  four  persons, 
as  heirs  at  law  to  the  settlor;  and  being  tenant  in  tail  of  another 
estate  in  Yorkshire,  with  remainders  over,  under  which  the  de- 
fendant John  Westby  claimed ;  and  having  occasion  for  money 
to  pay  debts,  and  one  of  the  heirs  at  law  being  an  infant,  a 

4  (Jco.  2.  c.  29.  private  act  was  obtained  in  1731,  on  the  application  of  Robert 
Westby,  and  the  heirs  at  law,  by  which  a  part  of  the  Lancashire 
estate  was  vested  in  trustees,  to  be  sold  for  payment  of  Robert 
Westby's  debts  :  and  the  Yorkshire  estate  was  vested  in  trustees, 
to  the  use  of  Robert  Westby  for  life,  with  limitations  over,  as  in 
the  settlement ;  with  a  power  for  Robert  Westby,  in  case  of 
failure   of  issue   male  of  liis   body,  to   charge   the  Lancashire 
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estate  with  a  sum  of  money.  The  saving  clause  at  the  end  of 
the  act  saved  the  rights  of  all  persons,  except  those  of  Robert 
Westby,  of  the  reversioners  of  the  Lancashire  estate,  and  of  the 
heirs   and  issues  of  Thomas  Westby :  but  no  exception  of  the 

heirs  or  issue  of  Westby,  under  whom  the  defendant  John 

Westby  claimed. 

Robert  Westby,  by  deed  in  1732,  executed  his  power,  and 
died  without  issue,  having  devised  the  money  charged  by  the 
execution  of  the  power  to  his  executors,  upon  several  trusts. 

Upon  a  bill  fded  by  the  executors  to  have  the  sums  raised 
which  were  charged  by  Robert  Westby,  a  question  arose, 
whether  the  power  given  by  the  act  of  Parliament,  to  charge  the 
Yorkshire  estate,  could  take  place  against  the  defendant  John 

Westby,  who  claimed  under  Westby,  the  person  entitled 

in  remainder  upon  the  death  of  Robert  Westby  without  issue. 
Lord  Apsley  was  clearly  of  opinion,  that  Robert  Westby  being 
tenant  in  tail  of  the  Yorkshire  estate,  the  right  of  those  in  re- 
mainder was,  and  was  meant  to  be,  barred  by  the  act ;  and  that 
there  was  no  occasion  to  except  their  rights,  as  was  done  in  other 
cases  where  the  act  passes  upon  the  application  of  a  tenant  for 
life ;  for  Robert  Westby  being  tenant  in  tail,  might  have  barred 
the  remainder  by  a  recovery :  and  therefore  this  case  differed 
from  that  of  the  Duke  of  Somerset,  who  procured  an  act  of  Par-  lifia,  s.  38. 
liament  for  the  exchange  of  livings  :  he  was  only  tenant  for  life  ; 
and  the  right  of  those  in  remainder  not  being  excepted  out  of  the 
saving  clause,  they  were  not  bound  by  the  act. 

37.  But  where  a  tenant  for  life  enters  into  an  agreement  to  But  not  a  re- 

^  _  .      mainder  alter 

convey   the   fee    simple,  and   a   private  act   of  Parliament   is  an  estate  for 
passed  for  establishing  such  agreement,   in  which  is  a  saving 
of  the  rights  of  all  persons,  not  parties  to  the  act,  it  will  not 
affect  the  persons  entitled  to  the  remainder  expectant  on  the  life 
estate. 

38.  Thus,  in  the  case  alluded  to  by  Lord  Apsley  in  Westby  Provost  of  Eton 

'  jr./  -      j,_  J,  j^   ^Y  inton, 

V.  Kiernan,  it  appeared  that  Charles  Duke  of  Somerset  havmg  3  vvils.  R.483. 
the  honour  of  Petworth,  was  desirous  of  acquiring  the  rectory 
appendant  to  it,  which  belonged  to  Eton  College;  and  not  hav- 
ing any  benefice  or  advowson  whereby  he  could  tempt  the  college 
to  give  him  the  rectory  of  Petworth  in  exchange,  he  applied  to 
and  prevailed  on  the  Crown  to  give  to  the  college  the  advowson 
of  Worplcsdon,  and  the  Duke  in  return  agreed  to  give  to  the 
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Crown  the  rectory  of  Overblovves  as  an  equivalent.  Whereupon 
it  was  agreed  that  the  advowsonof  Worplesdon  should  be  vested 
in  Eton  College,  the  rectory  of  Petworth  in  the  Duke,  and  the 
rectory  of  Overblowes  in  the  Crown,  for  ever. 

This  agreement  was  confirmed  by  a  private  act  of  Parliament 
in  4  5c  5  Will,  and  IMary,  whereby  it  was  enacted,  that  the  ad- 
vowson  of  Overblovves  should  be,  and  thereby  was  vested  and 
settled  in  their  Majesties  and  their  successors,  in  right  of  their 
Crown,  for  ever  :  that  the  advowson  of  Worplesdon  should  be 
settled  and  vested  in  the  provost  and  college  of  Eton,  and  their 
successors,  for  ever  ;  and  that  the  advowson  of  Petworth  should 
be,  and  was  thereby  vested  in  theDuke  and  Duchessof  Somerset 
and  their  heirs,  with  a  saving  of  the  rights  of  all  persons  (other 
than  their  Majesties,  &.C.,  the  Duke  and  Duchess  of  Somerset 
and  their  heirs,  and  Eton  College  and  their  successors)  to  the 
said  advowsons,  or  any  of  them. 

It  was  afterwards  discovered,  that  by  a  settlement  made  pre- 
vious to  this  act,  the  rectory  of  Overblovves  was  limited  to  the 
use  of  tlie  Duchess  of  Somerset  for  life,  remainder  to  her  son 
Algernon  Earl  of  Hertford  in  tail  male,  remainder  to  the  issue 
female  of  the  Duchess  ;  and  that  Lord  Hertford  having  died 
without  issue  male,  the  rectory  vested  in  his  sister  Lady  Cathe- 
rine, who  married  Sir  W.  Wyndham,  and  died  leaving  Charles, 
afterwards  Earl  of  Egremont,  her  eldest  son,  who  died  leaving 
George  Earl  of  Egremont  his  eldest  son. 

It  was  admitted  on  both   sides,  that  upon  the  death  of  the 

Duke  of  Somerset,  the  rectory  of  Overblowes  vested  in  Lord 

Egremont ;  because  he  was  within  the  general  saving  of  the  act. 

Constiuciion  of       39,  Private  acts  are  construed  in  the  same  manner  as  convey- 

pnvate  acts.  .  ,  •' 

ances  that  derive  their  effect  from  the  common  law ;  therefore. 
Doe  I .  Brand-    where  any  doubt  arises  upon  the  construction  of  a  private  act, 
Cress.  643.        the  Court  will  consider  what  the  object  and   intention  of  the 
parties  was  in  obtaining  the  act;  and  will,  if  possible,  give  effect 
to  that  intention. 
Ante,  s.  38.  49^  [„  ^)^g  ^.^^g^  ^^f  ^^^  provost  of  Eton  V.  the  Bishop  of  Winton, 

which  has  been  already  stated,  the  Crown  having  lost  the  ad- 
vowson of  Overblovves,  to  which  Lord  Egremont  became  entitled, 
claimed  from  the  College  of  Eton  the  advowson  of  Worplesdon, 
and  presented  to  it ;  upon  the  principle  that  the  whole  transaction 
became  void  by  the  defect  of  title  in  the  Duke  of  Somerset  to  the 
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advowsoii  of  Overblowes ;  whereupon  the  College  of  Eton  brought 
a  ^?iare  impedit.  It  was  contended  on  the  part  of  the  Crown, 
that  private  acts  were  to  be  construed  like  deeds  ;  and  that  this 
act  should  be  considered  as  an  exchange,  in  which  there  was  a 
mutual  warranty ;  and  that  the  eviction  of  the  advowson  of 
Overblowes,  by  Lord  F^gremont,  gave  the  Crown  a  right  to  be 
restored  to  the  advowson  of  Worplesdon.  But  it  was  answered, 
on  the  part  of  the  College  of  Eton,  that  the  act  could  not  be 
considered  as  an  exchange,  because  an  exchange  could  only  be  Tit.  32.  c.  6. 
made  between  two  parties :  besides,  the  act  could  not  be  con- 
strued to  operate  as  a  deed  of  exchange,  the  word  exchange  not 
being  once  mentioned  therein  :  the  act  made  use  of  no  words  of 
conveyance,  but  vested  the  several  advowsons  in  the  respective 
parties,  under  the  agreement. 

Judgment  for  the  College. 

41.  A  private  act  was  passed  in  the  year  1777,  for  inclosing  Townley  v. 
and  dividing  the  common  and  waste  lands  within  the  manor  of  xgrm  li.  701. 
Yealands,  by  which  it  was  enacted,  that  the  commissioners 
should  set  out,  allot,  and  assign  unto  the  lady  of  the  manor,  20 
statute  acres  of  the  con)mon  and  waste  grounds,  in  lieu  of,  and 
as  compensation  for,  her  right  and  interest  in  and  to  the  soil  of 
the  residue  of  the  common;  and  then  that  the  commissioners 
should  allot  and  assign  the  residue  of  the  common  unto,  for,  and 
amongst  the  said  lady  of  the  manor,  for  and  on  account  of  her 
messuages,  tenements,  lands,  and  hereditaments  within  the  said 
manor,  in  respect  whereof  she  was  entitled  to  right  of  common, 
and  to  the  several  other  persons  having  right  of  common,  and  to 
their  heirs  and  assigns  for  ever,  according  and  in  proportion  to 
their  several  and  respective  rights,  &.c. 

A  subsequent  clause  directed  that  '*  all  and  every  the  allot- 
ments, &.C.  to  be  made  under  the  act,  should  be  vested  in  fee 
simple  in  the  several  and  respective  persons,  &.c.  to  whom  the 
same  should  be  set  out  or  allotted,  and  their  heirs,  assigns,  and 
successors  respectively  for  ever,  absolutely  freed  and  discharged 
of  and  from  all  customary  tenures,  rents,  fines,  boons,  and  ser- 
vices whatsoever  ;  and  that  the  several  shares  or  allotments  to  be 
set  out  as  aforesaid,  should  be  in  lieu  of  and  in  full  compensation 
and  satisfaction  for  all  right  of  common,  and  other  former  pro- 
perty, privilege,  right.  Sec. ;  and  that  all  rights  of  connnon, 
together  with  all  former  rights,  interests,  profits,  &,c.  in  and  upon 
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the  same,  should,  from  and  immediately  after  that  time,  cease  and 
be  for  ever  burred  and  extinguished.  Provided  always,  and  it 
was  further  enacted,  that  nothing  in  that  act  contained  should 
extend  to  prejudice,  lessen,  or  defeat  the  right,  title,  or  interest 
of  the  said  lady  of  the  said  manor,  her  heirs  or  assigns,  of,  in, 
or  to  the  seigniories  incident  or  belonging  to  the  said  manor  ;  but 
that  she  and  they  and  every  of  them  should  and  might  at  all 
times  thereafter  hold  and  enjoy  all  rents,  fines,  services,  courts, 
perquisites,  and  profits  of  courts,  goods  and  chattels  of  felons 
and  fugitives,  felons  of  themselves,  and  put  in  exigent,  deodands, 
waifs,  estrays,  forfeitures,  and  all  other  roi/alties  and  manorial 
jurisdictions  whatsoever,  in  and  upon  the  said  common  and  waste 
grounds  thereby  intended  to  be  inclosed  as  aforesaid,  to  the  said 
manor,  or  the  lord  or  the  lady  thereof  for  the  time  being,  incident, 
belonging,  or  appertaining;  and  the  same  in  as  full,  ample,  and 
beneficial  a  manner,  to  all  intents  and  purposes,  as  sheor  they 
might  or  could  have  held  or  enjoyed  the  same,  in  case  the  act 
had  not  been  made." 

Before  the  passing  of  this  act,  the  lady  of  the  manor  was  en- 
titled to  the  mines  and  minerals  lying  under  the  soil  of  the 
manor,  of  which  they  had  made  several  leases,  the  last  to  one 
Tissington  in  1757,  for  twenty-one  years,  under  which  the  mines 
were  worked,  and  continued  to  be  so  till  the  year  1759  ;  but  from 
that  period  the  lessee  discontinued  the  works,  though  the  lease 
was  subsisting  at  the  time  when  the  act  was  made. 

The  question  was,  whether  the  lady  of  the  manor  was  entitled 
to  the  mines,  under  the  clause  of  reservation  in  the  act,  allotting 
tlic  inclosures  to  the  several  tenants  of  the  manor. 

It  was  contended  on  behalf  of  the  tenants  of  the  manor,  that 
the  act  barred  the  lady  of  the  manor  from  claiming  any  future 
right  to  the  mines  and  minerals  :  for  by  the  first  clause  it  ap- 
peared that  the  commissioners  were  to  set  out  twenty  acres  to 
the  lady  of  the  manor,  in  lieu  of  and  as  a  compensation  for  her 
right  and  interest  in  the  soil  of  the  residue  of  the  waste  ;  and,  on 
the  other  hand,  that  all  allotments  to  the  several  tenants  were 
to  be  in  fee ;  which  the  act  declared  should  be  a  full  compensa- 
tion for  all  rights  of  common,  and  other  former  property,  privi- 
lege, right,  title,  interest,  claim,  and  demand  whatsoever.  That 
if  the  act  had  stoi)ped  there,  there  could  have  been  no  doubt 
bul  thai   the  lady  of  the  manor  would  have  had  no  right  what- 
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ever  to  the  mines  in  the  allotments  :  but  if  the  clause  of  reserva- 
tion entitled  her  to  them,  and  a  right  still  remained  in  her 
of  digging-  in  those  inclosures,  without  making  any  allowance 
for  the  injury  sustained  by  the  owner  of  the  soil,  all  the  purposes 
of  the  act  would  be  defeated.  The  latter  clause  only  provided 
that  the  lady  of  the  manor  should  suffer  no  prejudice  as  to  her 
right  to  all  seigniories  incident  to  the  manor ;  and  that  she 
should  still  enjoy  all  rents,  fines,  services,  &c.  and  other  royal- 
ties and  manorial  jurisdictions  ;  but  there  was  nothing  in  that 
clause  which  had  the  least  reference  to  the  soil  of  the  manor ; 
and  the  particular  enumeration  of  the  things  intended  was  deci- 
sive that  mines  were  not  intended  to  be  reserved,  otherwise  they 
would  have  been  mentioned.  The  word  seigniories  in  the  former 
part  of  the  clause  was  defined  and  explained  by  the  words  which 
followed,  and  could  only  mean  things  of  the  same  nature  as 
those  mentioned. 

On  the  other  side  it  was  said,*that  this  being  a  private  act, 
passed  at  the  requisition  of  the  parties  concerned,  was  to  be 
construed  like  all  other  private  agreements  ;  consequently  the 
Court  would  consider  the  probable  intention  of  the  parties,  to  be 
collected  from  the  situation  and  state  of  their  several  rights,  at 
the  time  when  the  act  passed.  The  ancestor  of  the  defendant 
was  the  lady  of  the  manor,  and  as  such  she  would  have  been 
entitled,  not  only  to  the  mines  under  the  wastes,  but  also  under 
the  copyhold  inclosures,  unless  there  had  been  some  custom  to 
exclude  her :  the  right  of  these  mines  existed  in  the  lady  of  the 
manor,  separate  from  the  interest  in  the  soil,  as  appeared  from 
the  leases  of  the  mines,  during  the  continuance  of  the  last  of 
which  the  act  passed.  It  was  admitted  that  the  words  in  tiie 
first  clause  were  large  enough  to  comprehend  mines,  if  such  had 
been  the  intention  of  the  parties  ;  but  that  could  not  have  been 
so  intended,  for  then  the  subsisting  lease  would  have  been  af- 
fected, and-  the  rents  thereby  reserved  ;  which  certainly  could  not 
have  been  intended,  inasmuch  as  they  were  reserved  expressly 
by  the  word  rents  in  the  saving  clause,  there  being  no  other 
rents  to  which  that  word  could  relate  ;  and  there  being  a  reser- 
vation of  the  rents  to  the  lord,  the  right  to  the  mines  themselves, 
out  of  which  the  rent  issued,  would  also  be  reserved  to  him. 
Besides,  there  were  other  words  in  the  saving  clause,  which  were 
sufficiently  comprehensive  to  reserve  the  right  of  digging  for 
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mines  ;  such  as  seigniories  and  royalties  :  if  therefore  the  mines 
had  been  intended  to  have  been  taken  out  of  the  lord,  there 
should  have  been  express  words  for  that  purpose. 

Lord  Kenyon. — "  I  agree  tiiat  private  acts  of  Parliament 
are  to  be  construed  according  to  the  intention  of  the  parties; 
but  then  that  intention  must  be  collected  from  the  words  used 
by  the  legislature,  without  doing  violence  to  their  natural  mean- 
ing. The  defendant's  counsel  has  supposed  that  mines  are  a 
distinct  right  from  the  right  to  the  soil ;  but  I  do  not  think  so, 
where  they  are  under  the  soil  of  the  lord  of  the  manor.  In  cases 
of  copyholds,  a  lord  may  have  a  right  under  the  soil  of  the  copy- 
holder ;  but  where  the  soil  is  in  the  lord,  all  is  resolvable  into  the 
ownership  of  the  soil,  and  a  grant  of  the  soil  will  pass  every 
thing  under  it.  The  only  word  in  the  saving  clause  which 
aflbrds  any  ground  for  argument,  is  the  word  rents;  but  when 
we  see  how  that  word  is  used  with  the  others  in  that  part  of  the 
act,  it  cannot  be  taken  to  include  mines.  At  the  time  of  pass- 
ing this  act  of  Parliament,  the  mines  under  the  waste  ground 
were  in  the  lady  of  the  manor,  as  part  of  the  demesnes.  She 
intended  to  give  up  several  rights  to  the  tenants,  for  which  she 
has  reserved  a  satisfaction.  Then  how  do  the  tenants  hold  their 
allotments  under  the  act  ?  They  could  not  take  as  copyholders, 
unless  the  act  of  Parliament  had  so  directed  ;  but  they  take  their 
allotments  as  freehold  estates  of  inheritance.  It  is  extremely 
clear,  that  no  new  tenure  can  be  created,  unless  by  the  authority 
of  Parliament,  since  the  statute  of  quia  emptores ;  nor  can  any 
person  reserve  to  himself  a  right  of  escheat.  Then  it  was  urged 
by  the  defendant's  counsel,  that  the  act  of  Parliament  could  not 
affect  the  lease  which  was  in  existence  when  it  passed.  It  cer- 
tainly could  not;  neither  would  it  have  been  affected,  if  the  lady 
had  sold  her  estate  in  the  manor,  but  the  alienee  would  have  be- 
come the  landlord,  and  entitled  to  the  beneficial  interest  reserved 
by  the  lease.  So  here  the  lease  will  remain  valid,  but  the  right 
to  the  rent  of  the  mines  will  pass  to  the  person  in  whose  favour 
the  allotment  was  made  under  the  act.  For  we  cannot  narrow 
the  words  of  this  act;  and  that  transfers  all  the  right  in  the  soil 
to  the  several  tenants.  There  is  no  doubt  but  that  the  mines 
might  have  been  reserved.  If  it  had  been  so  intended,  it  would 
have  been  by  express  words ;  but  there  is  no  such  reservation 
here.     The   word  rents  is  explained  by  the  other  words  used ; 
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but  those  rights  which  are  reserved,  are  mere  badges  of  royalty, 
incorporeal  rights,  and  other  fruits  of  tenure  of  tlie  same  sort." 
The  other  Judges  concurred. 

42.  A  recital  in  a  private  act,  as  to  the  construction  of  a  deed    Tit.  :}-2.  c.  n. 
recited  in  such  act,  is  not  binding  on  the  parties. 

Thus  it  has  been  stated,  that  in  the  Duke  of  Richmond's 
case,  a  private  act  was  obtained  for  vesting  the  lands  purchased 
with  the  60,000/.  in  the  eldest  son,  upon  his  securing  the  por- 
tions to  the  younger  children.  In  tliis  act  it  was  recited,  that 
the  younger  sons  and  daughters  of  the  late  Duke  of  Richmond 
were,  by  virtue  of  the  said  marriage  articles,  severally  seised  of 
and  entitled  to  the  lands  then  purchased  with  the  said  60,000/., 
as  tenants  in  common  to  them  and  the  heirs  of  their  respective 
bodies,  with  cross  remainders  of  such  of  their  respective  shares, 
in  case  of  any  of  their  deaths  without  issue,  to  the  survivors  of 
them  in  common  in  tail. 

Lord  Apsley,  in  his  judgment  on  this  case,  said,  it  was  men-  Collect.  Jur. 
tioned  in  the  recital  of  the  act,  that  the  younger  children  were 
entitled  as  tenants  in  common  to  estates  tail,  with  cross  remain- 
ders, in  case  of  the  death  of  one  or  more  of  them.  But  though 
this  recital  was  inserted  in  the  act,  yet  there  was  no  notice 
taken  of  it  in  the  enacting  part,  which  was  quite  silent  as  to  that 
question. 

It  had  been  argued  on  the  part  of  the  plaintiff,  that  the  duke 
was  bound  by  this  recital.  If  it  had  been  enacted,  that  cross 
remainders  were  limited  between  the  younger  children,  though 
founded  upon  a  mis-recital,  yet  it  would  have  been  conclusive 
against  the  duke,  and  cross  remainders  established.  Though, 
generally,  recitals  in  private  acts,  or  in  deeds,  are  not  binding  to 
the  parties ;  nor,  as  this  recital  was,  had  it  at  all  affected  the 
case.  Therefore  the  question  was  fairly  open  for  the  duke  to 
contend  that  there  were  no  cross  remainders  established. 

But  this  recital,  tiiough  not  conclusive,  would  have  some 
weight;  for  it  showed  that  the  persons  who  prepared  and  passed 
the  act,  looked  upon  the  articles  in  that  light;  which  the  Court 
would  pay  a  regard  to,  though  it  might  not  be  of  opinion  that 
such  recitals  should  constantly  bind. 

43.  With  respect  to    the   general  saving  clause  which  is  in-  Effect  of  tha 

,   .  ^  ,-,-       11  •  I  general  savin*. 

serted  m  every  private  act,  difhculties  have  arisen  on  the  con- 
struction of  it,  where  it  was  contradictory  to  the  body  of  the  act. 
VOL.   v.  CJ 
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1  Rep.  47  a.  Tlius  in  the  case  of  Alton  Woods,  it  is  laid  down,  that  a  saving 

in  an  act  of  parliament,  which  is  repugnant  to  the  body  of 
the  act,  is  void  :  as  in  Plowden,  3G5.,  where  the  supposed 
attainder  of  the  Duke  of  Norfolk,  was,  by  act  of  Parliament,  1 
Mary,  declared  to  be  void  ab  initio,  saving  the  estates  and  leases 
made  by  King  Edward  VI.,  and  the  saving  was  held  to  be  void  ; 
for  where  the  attainder  was  held  to  be  void,  the  saving  was  against 
the  body  of  the  act,  and  therefore  void. 

44.  This  doctrine  appears  to  have  been  supj)orted  in  modern 
times;  it  being  held,  that  the  general  saving  clause  in  a  private 
act  will  not  controul  the  provisions  contained  in  the  body  of  the 
act,  but  must  be  so  expounded,  as  to  be  rendered  consistent 
with  the  body  of  the  act,  or  else  be  void. 
Ward  I.  Cecil.        45.  A  private  act  was  obtained  for  the  sale  of  Lord  Stawell's 

2  \ern.  711.  '         . 

estate,  by  which  it  was  enacted,  that  the  estate  should  be  vested 
in  trustees,  to  be  sold  ;  and  that  the  money  arising  from  the  sale 
should  be,  in  the  tirst  place,  applied  to  pay  the  mortgagees,  and 
afterwards  the  creditors  by  statutes,  judgments,  and  recogni- 
sances. At  the  close  of  the  act,  there  was  a  general  saving  of 
the  rights  of  all  persons,  except  the  heir  at  law,  and  others  of 
Lord  Stawell's  family. 

Several  of  the  statutes  and  judgments  were  prior  to  some  of 
the  mortgages,  and  there  being  a  decree  for  sale  and  execution 
of  the  trust  created  by  the  act,  a  question  arose  in  the  Court  of 
Chancery,  upon  a  special  report,  whether  the  mortgagees  should 
be  paid  in  the  first  place,  or  whether  the  creditors  by  statutes, 
judgments,  and  recognisances,  should  be  let  in  according  to  their 
priority,  or  be  postponed  to  the  mortgagees. 

For  the  creditors  by  statutes,  judgments,  and  recognisances,  it 
Tit  15.  c.  o.  was  insisted,  that  their  securities  bound  the  land  as  well  as  the 
mortgages.  They  were,  both  in  law  and  equity,  to  be  consider- 
ed as  having  a  prior  right  to  the  subsequent  mortgagees.  And 
although,  in  the  beginning  of  the  act,  it  was  provided,  that  the 
mortgagees  should  be  paid  in  the  first  place,  yet  there  was  a  gene- 
ral saving  of  the  rights  of  all  persons,  except  the  heir  at  law,  and 
those  of  Lord  Stawell's  family  ;  and  that  saving  set  the  matter 
at  large  again,  and  restored  them  to  their  priority. 

Lord  Cowper  said,  the  act  expressly  provided,  that  the  mort- 
gages should  bo  paid  in  the  first  place  ;  and  the  general  saving 
must  not  controul  the  express  provision  of  the  act,  but  must  be  so 
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expounded,  as  to  consist  with  the  express  preference  ^iven  to  tlio 
mortgagees  ;  and  he  must  decree  the  execution  of  the  irnst  ac- 
cordingly ;  but  seemed  to  admit,  that  by  virtue  of  the  general 
saving  in  the  act,  they  might  make  use  of  their  incumbrances  as 
they  could  at  law. 

46.  In  the  case  of  Westby  v.  Kiernan,  which  has  been  already   Ante,  s.  36. 
stated,  the  right  of  the  remainder-man,  expectant  on  the  determi- 
nation of  the  estate  tail,  was  saved,  not  being  excepted  in  the 
general  saving  ;  and  yet  he  was  held  to  be  barred,  for  otherwise 

the  act  would  have  been  nuoatorv. 

47.  Where  the  enacting  part  of  an  act  of  Parliament  for  in- 
closing the  wastes  and  commons  of  a  manor,  expressly  exonerates 
certain  lands  from  the  payment  of  tithes,  the  rector  will  be  bar- 
red from  claiming  tithes  out  of  those  lands,  though  he  be  com- 
prehended in  the  saving  clause  of  the  act. 

48.  By  an  act  of  Parliament  made  in  13  Geo.  3.  for  inclosing  Riddle  i^. 
and  dividing  certain  moors,  commons,  or  tracts  of  waste  land   4Gwin.  1387. 
within  the   parish    and   manor   of  Lanchester,  it  was  enacted, 

that  the  commissioners  should,  after  setting  out  thirty  acres  to 
the  curate  of  Latley,  and  other  portions  of  land  for  the  purposes 
therein  mentioned,  set  out  the  residue  of  the  said  land  unto  and 
amongst  the  Bishop  of  Durham,  who  was  the  lord  of  the  said 
manor,  and  the  several  other  persons  having  rights  of  common 
thereon,  according  to  the  value  of  their  respective  estates :  and 
that  all  such  lands  as  should  be  allotted  to  any  persons  in  re- 
spect of  their  respective  lands  and  tenements,  should  be  held  by 
them  in  the  same  manner  as  their  respective  messuages.  Sec.  ia 
right  of  which  such  allotments  were  holden  respectively  ;  and 
subject  to  the  same  species  of  tithes  only,  in  the  same  manner, 
and  to  the  same  persons,  as  they  were  accustomed  to  pay. 

It  was  further  declared,  that  the  said  commissioners  might 
sell  so  much  of  the  said  moors  or  commons  as  they  should  think 
fit,  to  raise  money  to  pay  the  expenses  attending  the  obtaining 
and  executing  the  act,  and  the  expense  of  dividing  the  said 
moors  and  commons,  making  putlic  highways,  &c.  &.c. 

It  was  further  declared,  that  the  persons  who  should  become 
purchasers  of  the  said  lands  so  to  be  sold»  should  hold  the  same 
discharged  from  the  payment  nf  all  manner  of  tit  hex,  and  other 
estates,  rights,  and  duties  whatsoever,  to  any  person  or  persons, 
bodies  politic  or  corporate. 

c  2 
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And  ill  tlie  said  act  wore  two  clauses  in  the  words  following  : 
"  Saviui;-  ahvavs  to  the  King's  most  excellent  Majesty,  his 
heirs  and  successors,  and  to  all  and  every  other  person  and 
persons,  bodies  politic  or  corporate,  his,  her,  and  their  suc- 
cessors, executors,  and  administrators,  (other  than  the  lord 
of  the  manor  of  Lanchester  aforesaid,  and  all  other  persons 
entitled  to  a  right  of  conmion  in  or  upon  the  said  moors  or 
commons,  his,  her,  or  their  heirs,  successors,  executors,  or 
administrators  respectively,  and  the  person  or  persons,  bodies 
politic  or  corporate,  his,  her,  and  their  heirs,  successors,  exe- 
cutors, and  administrators,  who  shall  by  virtue  of  this  act 
make  any  claim  affecting  the  boundaries  of  the  said  moors  or 
commons,  or  any  claim  of  any  right  of  common  thereon,  which 
shall  be  adjudged  and  determined  against  him,  her,  or  them  as 
aforesaid,)  all  such  right,  title,  and  interest  as  they,  every,  or 
any  of  them  had  or  enjoyed  of,  in,  to,  or  out  of  the  said  moors 
or  commons  hereby  directed  to  be  divided  and  inclosed  as  afore- 
said ;  or  could,  or  might,  or  ought  to  have  had  or  enjoyed,  in 
case  this  act  had  not  been  made. 

"  And  be  it  further  enacted,  that  this  act  shall  be  deem- 
ed and  taken  to  be  a  public  act,  and  shall  be  judicially 
taken  notice  of  as  such,  by  all  judges  and  justices,  and 
other  persons  whomsoever,  without  specially  pleading  the 
same." 

The  impropriator  of  tb.e  parish  of  Lanchester,  some  years  after 
the  passing  of  this  act,  filed  his  bill  in  the  Court  of  Exchequer 
against  certain  occupiers  of  land  in  the  parish,  stating  that  the 
commissioners  under  this  bill  had  caused  twelve  plots  of  land  to 
be  sold,  to  raise  money  for  defraying  the  expenses  of  the  bill:  that 
the  defendants,  who  were  purchasers  thereof,  immediately  im- 
proved their  lands,  and  converted  them  into  arable  ground  :  that 
the  plaintiff,  to  prevent  any  doubt  which  might  arise  whether 
the  said  lauds  were  to  be  considered  as  barren  land,  and  as  such 
exemj)t  from  the  payment  of  tithes  during  seven  years,  had  not 
during  that  time  required  any  tithes  to  be  paid  to  him  :  that  the 
defendants  had,  during  the  preceding  years,  been  the  occupiers 
of  the  lands  which  had  been  so  sold,  and  had  grown  upon  them 
oreat  quantities  of  wheat,  &c. :  and  requiring  a  discovery  of  the 
tithe  which   liad  arisen  during  those  years  ;  and  praying  an  ac- 
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count  of  such  tithes,  and  that  the  defendants  might  he  decreed 
to  pay  the  amount  tlieieuf"  to  the  j)Kiintifi". 

To  this  hill  the  defendants  demurred  ;  tor  that  it  a|)|jeured 
by  the  bill  that  the  lands  which  were  in  the  defendants'  occu- 
pation were  freed  and  discharged  from  the  payment  of  all 
manner  of  tithes  by  the  said  act.    ' 

In  support  of  the  demurrer  it  was  contended,  I.  That  the 
plaintiff's  right  as  impropriator  was  not  saved  by  the  saving 
clause  in  the  act :  that  it  was  clear  it  was  not  saved  by  the 
words  of  that  clause,  because  it  saves  only  rights  of,  in,  to, 
or  out  of  the  moors  or  commons;  and  a  right  to  tithes  was  not 
a  right  of,  in,  to,  or  out  of  land,  but  was  a  right  to  something 
collateral  to  the  land.  That  tithes  were  an  ecclesiastical  inherit- 
ance, collateral  to  the  estate  of  the  lands ;  and  of  their  proper 
nature  due  oidy  to  ecclesiastical  persons,  by  the  ecclesiastical 
law. 

II.  That  the  impropriator's  right  not  only  was  not  saved  by 
the  saving  clause,  but  that  it  did  not  appear  to  be  the  intention 
of  the  legislature  to  save  it;  because  it  was  highly  reasonable 
that  the  impropriator,  who  derived  great  benefit  from  this  act, 
by  which  the  lands  out  of  which  the  tithes  arose  were  rendered 
much  more  profitable  than  they  were  before,  should  bear  his 
proportion  of  the  expense  of  the  act.  That  by  the  lands  which 
were  sold  to  raise  money  for  paying  the  expense  of  this  act  being 
exempted  from  tithes,  the  impropriator  bore  his  just  proportion 
of  the  expense,  but  nothing  more. 

III.  That  if,  however,  the  words  of  the  saving  clause  did 
extend  to  the  impropriator,  and  it  could  be  supposed  that  the 
legislature  intended  by  that  clause  to  save  his  right,  yet  the 
clause  was  void,  because  it  was  repugnant  to  the  body  of  the 
act,  which  expressly  declared  that  the  lands  to  be  sold  should 
be  discharged  from  the  payment  of  tithes.  That  the  decisions 
of  courts  of  justice  with  respect  to  private  acts  of  Parliament 
were  exactly  the  same  as  with  respect  to  deeds;  and  in  a  grant, 
every  exception  which  was  repugnant  to  the  grant  was  void. 
That  this,  however,  was  a  public  act,  and  every  clause  in  an  act 
of  Parliament,  repugnant  to  the  body  of  the  act,  was  void. 

IV.  That  it  would  be  very  hard  on  the  defendants,  if  they 
were  compelled    to   pay  tithes  for  lands   which  they  had   pur- 
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chased,  upon  the  faith  of  an  act  of  Parliament,  declaring  that 
they  were  discharged  of  titlies. 

On  the  other  side,  it  was  insisted  for  the  j)laintiff"s,  that  this 
act  of  Farhanient  was  to  be  considered  as  a  public  act,  only 
for  the  purpose  of  being  judicially  taken  notice  of  by  the  Judges, 
Avithout  being  specially  pleaded  ;  and  for  no  other  purpose  what- 
soever. That  acts  of  this  kind,  though  declared,  for  the  special 
purpose  mentioned  in  tiieni,  to  be  public  acts,  were  never  kept 
in  the  parliament  roll,  nor  printed  among  the  statutes  ;  and  did 
not  receive  the  royal  assent  in  the  same  words  by  which  public 
acts  receive  it;  that  they  were  in  fact  to  be  considered  as  parlia- 
mentary conveyances,  and  nut  as  public  statutes,  which  con- 
cerned all  the  King's  subjects. 

That  the  saving  clause  was  not  void,  though  it  was  repugnant 
to  the  body  of  the  act ;  because  it  was  of  the  very  nature  of  a 
saving  clause  that  it  should  be  repugnant  to  the  body  of  the  act; 
tlic  object  of  it  being  to  controul  every  thing  in  the  act,  as  far  as 
it  aflected  the  interests  of  persons  nut  parties  to  the  act.  That 
if  saving  clauses  were  not  to  be  so  considered,  they  were  useless; 
because  if  the  rights  of  the  parties  were  not  expressly  disposed 
of  by  the  act,  they  would  be  saved  to  them,  even  though  there 
were  no  saving  clause :  as  if  here  the  act  had  not  declared 
that  the  lands  should  be  discharged  of  tithes,  the  impropriator 
would  have  been  entitled  to  tithes,  though  there  had  been  no 
saving  clause.  A  saving  clause  might  have  an  operation,  though 
not  expressly  repugnant  to  the  body  of  the  act :  as  if  it  had  been 
declared  in  this  case  that  the  land  should  be  freed  from  all 
charges,  without  mentioning  tithes;  and  then  there  had  been  a 
clause,  saving  the  rigiit  of  the  impropriator.  That  the  cases  of 
grants  were  totally  unlike  the  present;  for  the  reason  why  an 
exception  contrary  to  tiie  words  of  the  grant  was  void,  was, 
because  the  words  of  the  grant  were  to  be  taken  most  strongly 
against  the  grantor. 

Lord  Ch.  Baron. — "  Without  going  into  an  elaborate  argu- 
ment in  this  case,  it  is  sufficient  to  say  that  it  falls  within  all 
the  princi|)les  of  a  contradiction  between  a  saving  and  an  enact- 
ing clause  in  an  act  of  Parliament;  and  that  the  case  is  exactly 
Anie, :-.  43.  the  samo  as  that  of  the  Duke  of  Norfolk,  as  Alton  Woods' 
case,  and  in  the  case  in  Vernon.  The  legislature  takes  it  upon 
itself  to  alter  entirely  the  mode  of  tithinii  wW  the  lands  which 


Title  XXX III.   Pricalc  Act .  s.  48-  -o  1 .  23 

are  to  be  the  subject  of  the  enclosure;  it  is  impossible  to  say 
that  the  rector  is  entitled  to  liis  tithes  of  the  land  in  question, 
without  saying  that  he  would  have  it  in  his  power  to  defeat  all 
the  purposes  of  the  act,  which  the  legislature  never  could  intend. 
This  case  is,  in  point  of  principle,  precisely  the  same  as  the 
case  in  Vernon.  In  private  acts,  in  general,  the  legislature 
does  nothing  more  than  enable  persons  to  enter  into  a  contract, 
who  could  not  otherwise  enter  into  it;  and  the  persons  who  are 
parties  to  the  act,  are  expressly  named  in  it :  but  here  the  legis- 
lature does  a  great  deal  more,  it  takes  on  itself  to  act  on  the 
land  itself,  to  declare  that  it  siiall  be  discharged  of  tithes ; 
accordingly,  therefore,  to  the  principles  of  the  decided  cases, 
and  indeed  of  common  sense,  we  think  that  the  rector  cannot 
claim  his  tithes,  against  the  express  words  of  the  act  of  Parlia- 
ment ;  and  that  the  demurrer  must  be  allowed." 

49.  A  private  act  of  Parliament  appears  to  have  been  for-  ^i^y  ^  relieved 

'  •  '  against. 

merly   considered    as  an  assurance  of  so  high   a   nature,  that 

although  it  was  obtained  by  fraud,  yet  it  could  not  be  relieved 

against  by  any  of  the  courts  of  law  or  equity,  but  only  by  the 

power  that  made  it,  that  is,  by  Parliament.     Mr.  Booth,  in  the   ^"'^'  ^-  •'^■*- 

opinion  which  has  been  mentioned,  lays   it  down   that  inferior 

jurisdictions  are  as  much  bound  to  submit  to  a  private  act  of 

Parliament,  as  the  meanest  subject ;  provided    the   record   be 

right.     They  may  expound  or  explain,  keeping  to  the  intention 

of  the  makers,  but  not  question  or  impeach  what  the  legislature 

has  thought  fit  to  enact,  as  an  act  of  Parliament.     If  there  be 

any  grievance  or  irregularity,  that  must  and  can  be  remedied  or 

rectified  only  by  another  act  of  Parliament. 

50.  Sir  W.  Blackstone  has  however  said,  that  a  private  act  2  Comm.  346. 
of  Parliament  has  been  relieved  against,  when  obtained  upon 
fraudulent  suggestions ;  and  has  cited   two  cases  in  support  of 

this  assertion.  The  first  is  Kichardson  v.  Hamilton,  in  which 
the  Court  of  Chancery  set  aside  an  act  of  the  Mouse  of  Assem- 
bly of  Pennsylvania.  It  may  be  seen  in  the  Book  of  Decrees 
for  the  year  1732,  page  344,  at  the  Report  Office  of  the  Court 
of  Chancery.  The  second  is  a  case  determined  by  the  House  of 
Lords,  on  an  appeal  from  the  Court  of  Sessions  in  Scotland, 
which  shall  be  here  stated  from  the  printed  cases. 

51.  Sir  James  M'Kenzie  beino-  tenant  in  tail  of  an  estate  in  M'Kenzie  t.. 

»  J?luart,  Uom. 

Scotland  called  Rovstoun,  with  the  concurrence  of  his  onlv  son  Proc  1754. 
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George,  and  of  his  iicpliew  Sir  George  M'Kenzie,  the  two  first 
romaiiulor-incn,  obtained  ii  private  act  to  sell  the  estate  for  pay- 
ment of  certain  debts,  which  were  stated  in  the  act  to  amount  to 
51,350  raeiks  Scots,  or  2,852/.  l£s.  6d.  ;  and  the  act  expressly 
directed  that  the  trustees  should,  out  of  the  money  arising  from 
the  sale  of  the  estate,  pay  off  the  said  sum  of  51,350  merks 
Scots,  and  lay  out  the  residue  of  the  money  in  the  purchase  of 
other  lands,  to  be  entailed  as  the  former  ones. 

Sir  James  M'Kenzie  sold  the  estate,  and  prevailed  on  his  son 
and  nephew  to  consent  that  the  whole  purchase  money  should 
be  paid  to  him  without  account,  in  consideration  of  his  laying 
out  1000/.  thereof  to  the  uses  of  the  entail;  and  an  agree- 
ment dated  the  17th  August,  1739,  was  entered  into  for  that 
])urpose. 

It  was  afterwards  discovered  that  there  were  two  debts  in- 
cluded in  the  sum  stated  in  the  act  of  Parliament,  and  in  the 
agreement  of  the  I7th  August,  as  charges  on  the  estate  tail, 
which  were  in  fact  fictitious  and  fraudulent:  in  consequence  of 
which  Sir  George  M'Kenzie,  who  became  entitled  to  an  estate 
tail  in  the  lands  purchased,  by  the  death  of  Sir  James  M'Kenzie, 
and  his  son  Georjre,  brousiht  an  action  in  the  Court  of  Sessions 
against  the  representatives  of  Sir  James,  and  the  trustees  of  the 
act  of  Parliament,  for  an  application  of  the  residue  of  the  pur- 
chase money,  after  payment  of  the  just,  true,  and  lawful  debts, 
really  affecting  the  entail,  and  for  an  account  of  what  payments 
had  been  made. 

It  was  objected  that  Sir  George  was,  by  the  agreement  of  the 
17th  August,  barred  from  calling  for  such  an  account. 

The  Lord  Ordinary,  by  an  interlocutor,  found  that  "  Sir 
Cicorge  was  not  barred  by  the  agreement  from  objecting  to  the 
debts,  or  from  proving  the  same  to  be  fictitious,  and  not  real 
debts  affecting  the  estate  of  Roystoun,  at  the  lime  of  the  sale  ;" 
and  granted  warrants  for  letters  of  incident  diligence,  for  reco- 
vering the  grounds  and  instructions  of  the  said  debts. 

The  representatives  of  Sir  James  M'Kenzie  pleaded  that  the 
act  of  Parliament,  by  reciting  these  debts  as  subsisting,  and  as 
charges  upon  the  entailed  estate,  established  them  as  such,  was 
final,  and  excluded  all  examination  on  that  head. 

To  this  it  uas  answered,  that  as  to  the  purchaser  of  the  estate. 
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nnd  all  claiinino-  under  liim,  the  act  was  finul  and  conclusive; 
but  with  respect  to  the  debts,  it  left  them  as  they  were.  That 
the  act  supposed  them  really  and  bond  fide  due  to  third  persons, 
who  would  therefore  have  right  to  the  purchase  n)oney  ;  but  if 
paid,  never  meant  them  to  be  paid  a  second  time;  nor  Sir  James 
M'Kcnzie,  under  a  pretence  thereof,  to  appropriate  to  himself 
the  money  for  discharge  of  debts,  which  were  either  fictitious,  or 
could  not  from  their  nature  affect  the  entail.  And  that  whether 
he  had  or  had  not  done  so,  was  a  question  nowise  affected  by 
the  act. 

The  interlocutor  of  the  Lord  Ordinary  was  reversed  by  the 
Court  of  Sessions. 

Upon  an  appeal  to  the  House  of  Lords,  it  was  contended  that 
the  recital  of  the  debts  in  the  act  was  upon  the  information  and 
suggestion  of  the  parties.  The  enacting  part,  so  far  as  it  directed 
the  discharge  of  those  incumbrances  out  of  the  purchase  money, 
only  pursued  the  recital  ;  which,  if  ill  founded,  from  the  misin- 
formation of  the  parties,  was  not  conclusive  :  and  thouf>h  the 
appellant,  by  having  given  his  consent  to  the  act,  mioht  be 
thought  concluded  ;  yet  being  drawn  into  such  contract  by  Sir 
James  M'Kenzie's  misrepresentation  of  the  true  state  of  the 
debts,  who  misled  both  the  remainder-men  and  the  legislature, 
he  had  a  right,  as  against  Sir  James's  representative,  to  inquire 
into  the  reality  of  the  debts,  and  application  of  the  purchase 
money.  Nor  could  a  consent,  thus  fraudulently  obtained,  any 
more  stand  in  the  way  of  the  relief  he  sought,  than  it  would  in 
case  of  an  ordinary  transaction. 

On  the  other  side,  it  was  insisted  that  the  debts  and  incum- 
brances specified  in  the  act  of  Parliament  must  be  taken  as  they 
were  recited  between  the  parties  to  the  act ;  for  thouch  a  savino- 
clause  was  inserted  for  the  rights  of  those  who  were  not  parties, 
yet  it  was  a  binding  law  to  those  who  were.  The  act  directed 
the  money  arising  by  the  sale  of  the  lands  and  barony  of  Roys- 
toun  to  be  applied  in  payment  of  the  debts,  the  amount  of  which 
was  particularly  stated  ;  and  the  surplus  only  was  to  be  laid  out 
in  the  purchase  of  lands,  to  be  settled  in  the  order  and  course  of 
succession  provided  by  the  entail. 

The  House  of  Lords  ordered,  that  the  interlocutor  complained 
of  in  the  appeal  should  be  reversed  ;  and  that  the  interlocutor  of 
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the   Lord   OrJinary  should  be  affirmed:    and  ordered  that  the 

Court  of  Sessions  should  proceed  thereupon  according  to  justice 

and  the  rules  of  that  Court. 

52.  The  doctrine  laid  down  by  Sir  W.  Blackstone  has  been 

contirnied  by  the  following  modern  case. 
H.d(h.lph>.  53    Simon   Biddulph  by  his  will,  made  in  1730,  devised  his 

BidduljHi,  '  •' 

Rep.  Office.        real  estates,  which  he  had  charged  with  the  payment  of  several 
Hook  A.  17!iO.  .  ,     ,       ,  ,       ,  ,        ■  X  n         I 

p.  296.  sums  ot  money,  to  trustees,  upon  trust  to  raise  and  pay  all  sucli 

debts  as  he  should  owe  at  the  time  of  his  decease,  or  so  much 
thereof  as  his  personal  estate  should  not  extend  to  pay;  and  to 
settle  and  assure  the  residue  to  his  grandson  Theophilus  Bid- 
dulph for  life,  without  impeachment  of  waste,  remainder  to  his 
first  and  other  sons  successively  in  tail,  with  several  remainders 
over. 

Simon  Biddulph  died  in  1736,  leaving  the  said  Theophilus 
Biddulph  his  heir  at  law;  who  entered  into  possession,  under 
the  will  of  Simon  Biddulph,  of  all  the  estates  whereof  he  died 
seised  ;  and  upon  the  death  of  Sir  Theophilus  Biddulph  of  Lap- 
ley,  in  1743,  he  became  a  baronet,  and  entered  into  possession  of 
other  estates,  whereof  Simon  Biddulph  had  the  reversion,  ex- 
pectant on  the  death  of  Sir  T.  Biddulph  of  Laplcy,  which  were 
of  considerable  value,  and  charged  with  the  payment  of  several 
sums  of  money  :  but  the  rents  thereof  were  sufficient  to  keep 
down  the  interest  of  the  incumbrances  affecting  the  same. 

By  a  private  act  of  Parliament  passed  in  27  Geo.  II.  intituled, 
"  An  Act  for  the  sale  of  the  settled  estates  of  Sir  Theophilus 
Biddulpli,  baronet,  in  the  county  of  Stafford,  &c.  for  raising 
money  to  discharge  incumbrances  affecting  the  same:  and  for 
laying  out  the  surplus  in  the  purchase  of  other  lands,  to  be  set- 
tled to  the  uses  therein  mentioned  ;"  after  reciting  the  several 
incumbrances  on  the  said  estates,  and  that  the  said  Sir  T,  Bid- 
dulph had,  out  of  his  own  money,  raised  and  paid  off  2,819/.  4s. 
or  thereabouts,  being  the  deficiency  of  the  personal  estate  of 
Simon  Biddulph,  in  the  discharge  of  the  remainder  of  his  debts, 
which  remained  due  to  the  said  Sir  T.  Biddulph,  and  charged  on 
the  settled  estates,  with  a  considerable  arrear  of  interest ;  and 
reciting  that  it  would  be  for  the  benefit  and  advantage  of  Sir  T. 
Biddulph,  and  of  all  the  persons  claiming  under  the  will  of 
Simon  Biddulph,  if  the  incumbrances  affecting  the  settled  es- 
tates, which  carried  a  high  interest,  were  paid  off  and  discharged. 
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which  could  only  be  done  by  sale  of  |)art  of  the  settled  estates  ; 
and  therefore  the  said  Sir  T.  Biddulph  and  all  persons  claiming 
under  the  will  of  the  said  Simon,  were  desirous  and  had  a<^reed 
that  certain  parts  of  the  estate  should  be  sold  for  that  purpose, 
freed  and  discharged  from  the  said  incumbrances;  and  that  the 
surplus  of  the  money,  after  payment  of  the  incumbrances, 
should  be  laid  out  in  the  purchase  of  other  lands,  more  conti- 
guous to  the  estate,  to  be  settled  to  the  uses  of  the  will  of  Simon 
Biddulph.  It  was  therefore  enacted,  that  the  said  estates  should 
be  vested  in  trustees,  their  heirs  and  assigns,  free  from  the  trusts 
therein  mentioned,  in  trust,  with  the  consent  of  Sir  T.  Biddulph, 
to  sell  the  same,  and  to  apply  the  money  in  payment  of  the  in- 
cumbrances, and  all  interest  which  should  be  then  due  and  owing 
fur  the  same  ;  and  also  in  payment  of  the  said  sum  of  2819/.  4s. 
due  to  Sir  T.  Biddulph,  together  with  all  interest  that  should  have 
accrued  due  for  the  same  to  the  time  of  the  payment  thereof;  and 
to  lay  out  the  remainder  of  the  money  in  the  purchase  of  lands, 
to  be  settled  to  the  uses  of  Simon  Biddulph's  will. 

The  trustees  who  were  named  in  the  act  of  Parliament  did 
not  act,  and  new  trustees  were  appointed.  Sir  T.  Biddulph 
himself  sold  the  estates,  and  paid  off  the  incumbrances,  and  also 
paid  or  took  credit  to  himself  for  what  was  due  on  account  of 
interest ;  and  laid  out  the  residue  in  the  purchase  of  lands,  which 
he  settled  to  the  old  uses. 

Theophilus  Biddulph,  the  eldest  son  of  Sir  T.  Biddulph,  filed 
his  bill  in  Chancery  against  his  father,  and  the  trustees,  stating 
the  above  facts,  and  that  there  remained  a  balance  in  the  hands 
of  the  trustees  of  7207/.,  which  had  not  been  invested  in  the 
purchase  of  lands,  according  to  the  directions  in  the  act;  and 
the  plaintiff  being  entitled  to  an  estate  tail,  expectant  on  the 
estate  for  life  of  his  father,  in  the  land  to  be  purchased,  he  prayed 
that  the  said  sum  of  7207/.  might  be  laid  out  in  the  purchase  of 
lands,  to  be  settled  to  the  old  uses. 

Sir  T.  Biddulph  by  his  answer  admitted  that  he,  acting  for 
the  trustees  in  the  act,  did,  out  of  the  money  arising  from  the 
sale  of  the  estates  which  were  sold  under  the  act,  pay  and  apply 
not  only  so  much  as  was  necessary  to  discharge  the  incum- 
brances affecting  the  estates,  but  also  all  such  interest  as  was 
due  and  owing  on  the  said  incumbrances  at  the  respective  times 
when  the  same  were  paid  oil;  namely,  as  well  such  interest  as 
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was  due  and  owing  on  the  said  incumbrances  at  tlie  time  when 
the  defendant  came  into  possession  of  the  estates,  us  what  after- 
wards accrued  ;  the  same  bein<j;  directed  by  the  act.  And  sub- 
mitted that  sucli  payments  of  interest  were  respectively  made, 
as  being  directed  by  the  act;  and  that  there  being  such  direc- 
tions in  the  act  for  payment  of  all  interest,  the  defendant,  as 
tenant  for  life,  was  not  bound  to  keep  down  the  interest  of  the 
incumbrances,  from  the  time  he  came  into  possession  of  the 
estates  ;  and  that  the  rxt  of  Parliament  was  not  a  fraud  upon 
the  plaintiff  and  the  persons  interested  in  the  estates ;  and  that 
the  defendant  ought  not  to  make  a  compensation  for  sucli  in- 
terest, as  required  by  the  plaintiff's  bill.  But  admitted  that 
the  rents  and  profits  of  the  estates  which  were  charged  with  the 
said  incumbrances  were  more  than  sufficient  to  answer  the  in- 
terest of  the  incumbrances ;  and  said  he  did  not,  in  suing  for 
and  obtaining  the  act  of  Parliament,  intend  any  fraud  on  any  of 
the  persons  who  were  to  become  interested  in  the  said  estates 
after  him;  and  said  that  the  interest  which  accrued,  after  he 
came  into  possession  of  the  said  estates,  amounted  to  7207/.;  and 
stated  the  sums  of  money  paid  and  laid  out  in  lands  ;  and  said 
there  did  not  remain  any  money  to  be  invested  in  land,  all  the 
money  having  been  fully  and  properly  applied,  pursuant  to  the 
directions  of  the  act ;  and  submitted  that  he  was  not  compellable 
to  make  any  compensation  for  such  trust  monies. 

Upon  hearing  counsel,  and  it  being  admitted  that  the  said 
sum  of  7207/.  was  received  by  the  said  Sir  T.  Biddulph  for  rents 
and  profits  of  the  estates  in  question,  of  which  he  was  tenant 
for  life,  and  which  ought  to  have  been  applied  in  keej)ing  down 
the  interest  of  the  incumbrances  affecting  the  said  estates;  and 
it  beinof  admitted,  that  all  the  expenses  of  the  act,  and  all  the 
expenses  anterior  to  the  money  being  laid  out  in  land,  had  been 
paid  ;  it  was  ordered  and  decreed,  that  the  defendant.  Sir  T. 
Biddulj)h,  should  pay  the  sum  of  7207/.  into  the  bank,  in  the 
name  of  the  accountant-general,  in  trust,  in  the  cause,  to  be 
laid  out  in  the  purchase  of  lands  agreeable  to  the  act  of  Parlia- 
ment. 

Standing  Orders       ^4    rpj^c  llouse  of  Lords  has,  from   time  to  time,  made  the 

of  the  House  of  "-  .  .  . 

Lords.  following  standing  orders  respectmg  private  acts.(f/) 

(a)  [As  estate  bills  originate  in  the  llouse  of  Lords,  and  the  standing  orders  of  that 
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20  April,  1G98. 

That  for  the  future  it  be  a  general  instruction  to  all  commit-  Consents  to  pri- 
tees  who  shall  meet  upon  private  bills,  that  they  take  no  notice  |)ersonal,  oran 
of  the  consent  of  any  person  to  the  passing  of  sucli  bill   unless  ai^fity"n"ajg'*' 
such  person  appear  before  them,  or  that  there  be  an  atlidavit  of 
two  persons  made,  that  he  or  she  is  not  al)le  to  attend,  and  doth 
consent  to  the   said  bill :  and  that  no  committee  shall  sit  upon  Committee  not 
any  such  private  bill,  until  ten  days  after  it  shall  have  been  read  jay'^  "(-"g).  '^" 
a  second  time.— Emend.  5  June.  1828.  second  reading. 

7  December,  1699. 

That  for  the  future  no  private  bill  shall  be  brought  nito  this  95. 

House,  until  the  House  be  informed  of  the  matters  therein  con-  be  broucri.ttn** 
tained,  by  petition  to  this  House  for  leave  to  bring  in  such  bill.    ""  pe""""- 

If)  ysovemher,  1705. 
That  for  the  future  no  private  bill  shall  be  read  in  this  House  96. 

1     •  -1         •  •  r  \       ^    r        •   ^       ^         i      i      Private  bills  to 

a  second  time,  until  pruited  copies  thereof  be  left  with  the  clerk,  be  primed  pre- 
of  the  Parliaments,  for  the  perusal  of  the  Lords  :  and  that  one  of  ;;X'o!°'^"'"'^ 
the  said   copies  shall  be  delivered  to  every  person  that  shall  be 
concerned  in  the  said  bill,  before  the  meeting  of  the  committee 
upon   such  bill  ;   and  in  case  of  infancy,  to  be  delivered  to  the 
guardian,  or  next  relation  of  full  age,  not  concerned  in  interest, 
or  in  the  passing  the  said  bill. —  Emend.  13  May,  1742. 
16  Februari/,  1705. 
That  for  the  future  all  parties  concerned  in  the  consequences  98. 

of  any  private  bill  shall  sign  the  petition   that  desires   leave  to  vate  bills  "o  be 
brino-  such  i)rivate  bill  into  this  House.  signed  by  all  par- 

"  '  ties  concerned. 

That  when  a  petition  for  a  private  bill  shall  be  offered  to  this  99. 

House,  it  shall  be  referred  to  two  of  the  Judges,  who  are  forth-  to^two^ofTe 
with  to  summon  all  parties  before  them  who  may  be  concerned  Judges  fortlieir 

.  .  .  opinion. 

in  the  bill ;  and  after  hearing  all  the  parties,  and  perusing  the 
bill,  are  to  report  to  the  House  the  state  of  the  case,  and  their 
opinion  thereupon,  under  their  hands,  and  are  to  sign  the  said 
bill  :  the  same  method  to  be  observed  as  to  private  bills  that  are 
brought  up  from  the  House  of  Commons,  before  the  second 
reading  of  such  bills,  by  sending  a  copy  of  the  said  bill,  signod 
by  the  clerk,  to  the  Judges. 

house  respecting  them  are  not  so  accessible  to  the  public  as  those  of  the  House  of 
Commons,  the  editor  has  deemed  it  ad\isable  to  insert  in  this  edition  those  which  chit-fly 
lelate  to  Knglaud  and  Ireland.] 
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101. 
Trustees  ap- 
pointed by  a 
private  bill  to 
appear  person- 
ally, and  accept 
the  trust. 


102. 
All  Standing 
Orders  relating 
to  private  hills 
to  be  transmitted 
to  the  com- 
mittee. 


103. 
Persons  to  be 
examined  by 
the  Judges  as 
to  private  bills, 
to  be  sworn  at 
the  bar  of  the 
House. 


34. 

Concerning 
reports  of 
amendments. 
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That  in  all  cases  where  trustees  shall  be  appointed  by  any 
private  bill,  the  coniaiittce  to  whom  that  bill  is  referred  do  take 
care  that  the  trustees  appear  personally  before  them,  and  accept 
the  trusts  under  their  hands ;  and  also,  that  the  Lord  who  shall 
be  in  the  chair  of  a  comniittee  for  the  passing  of  any  private  bills, 
when  he  makes  his  report,  shall  acquaint  the  House,  that  all  the 
orders  of  the  House  in  relation  to  the  passing  of  private  bills 
were  duly  observed  in  passing  of  the  said  bill  through  the  com- 
mittee. 

That  for  the  future,  when  any  private  bill  shall  be  sent  by  the 
House  to  a  committee,  there  shall  be  at  the  same  time  trans- 
mitted to  them  a  copy  of  these  orders  now  made,  and  of  all  other 
standing  orders  of  the  House  then  in  force  relating  to  the  pass- 
ing of  private  bills. 

18  December,  1706. 
That  upon  the  reference  of  any  private  bill  to  the  Judges  as 
aforesaid,  the  Judges  to  whom  tlie  said  bill  shall  be  referred, 
unless  the  same  shall  be  referred  to  the  Judges  of  those  parts  of 
the  United  Kingdom  called  Scotland  or  Ireland,  shall  send  to 
this  House  a  list  or  lists  of  such  persons'  names  as  are  to  be 
sworn  in  relation  to  such  bill  ;  and  that  they  shall  be  thereupon 
sworn  at  the  bar  of  this  House  in  order  to  be  examined  by  the 
Judges  upon  such  oath  in  relation  to  the  bill  before  them. — 
Entered,  20  December,  1706. — Emend.  9  December,  1801. 

5  April,  1707. 
That  upon  all  reports  made  from  committees  of  amendments 
to  bills,  for  the  future,  the  Lord  that  makes  the  report  do  explain 
to  the  House  the  eftect  and  coherence  of  each  amendment;  and 
that  on  the  clerk's  second  reading  of  the  same  amendments,  the 
Lord  on  the  woolsack  do  the  same. 


126. 

Concerning 
bdls  for  selling 
lands  and  pur- 
chasing otheis 
to  be  settled  in 
lieu  thereof. 


19  May,  1762. 
That  where  a  bill  is  brought  in  to  empower  any  person  to  sell 
or  dispose  of  lands  in  one  place  and  to  buy  or  settle  lands  in  an- 
other place,  the  committee  to  whom  such  bill  shall  be  referred 
do  take  care  that  the  values  be  fully  made  out;  and  if  the  bill 
shall  not  be  for  making  a  new  purchase,  but  only  for  settling 
other  lands  in  lieu  of  those  to  be  sold,  in  that  case  provision 
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sliall  be  made  in  the  bill,  that  such  other  lands  be  settled  ac- 
cordingly ;  but  if  the  bill  shall  be  to  purchase  and  settle  other 
lands,  in  that  case  the  counnittee  are  to  take  care  that  there  be 
a  binding  agreement  produced  for  such  new  purchase;  or  if  it 
shall  be  made  appear  to  the  committee  that  such  agreement  can- 
not then  be  made,  or  that  such  purchase  cannot  then  be  made 
and  settled,  as  desired  by  the  bill,  and  the  committee  shall  be 
satisfied  with  the  reasons  alleged  for  either  of  those  purposes;  in 
either  of  those  cases,  provision  shall  be  made  in  the  bill,  that  so 
much  of  the  money  arising  by  sale  of  tlie  lands  directed  to  be 
sold,  as  is  to  be  laid  out  in  a  new  purchase,  shall  be  paid  by  the 
purchaser  or  purchasers  into  the  Bank  of  England,  in  the  name 
and  with  the  privity  of  the  accountant-general  of  the  Ilioh  Court 
of  Chancery,  to  be  placed  to  his  account  there,  ex  parte  the  pur- 
chaser or  purchasers  of  the  estate  of  the  person  or  persons  men- 
tioned in  the  title  of  the  said  bill,  pursuant  to  the  method 
prescribed  by  the  act  of  12  Geo.  1.  c.  32.,  and  the  General 
Orders  of  the  said  Court,  and  without  fee  or  reward,  accord- 
ing to  the  act  of  12  Geo.  2.  c.  24.,  and  shall,  when  so  paid  in, 
be  laid  out  in  the  purchase  of  Navy  or  Victualling  Bills,  or  Ex- 
chequer Bills:  and  it  is  further  ordered,  that  the  interest  arising 
from  the  money  so  laid  out  in  the  said  Navy  or  Victualling 
Bills,  or  Exchequer  Bills,  and  the  money  received  for  the  same, 
as  they  shall  be  respectively  paid  off  by  Government,  shall  be 
laid  out  in  the  name  of  the  said  accountant-general  in  the  pur- 
chase of  other  Navy  or  Victualling  Bills,  or  Exchequer  Bills  ;  all 
which  said  Navy  and  Victualling  Bills,  and  Exchequer  Bills, 
shall  be  deposited  in  the  bank  in  the  name  of  the  said  account- 
ant-general, and  shall  there  remain  until  a  proper  purchase  or 
purchases  be  found  and  approved,  as  shall  be  directed  by  such 
bill,  and  until  the  same  shall,  uj)on  a  petition  setting  forth  such 
approbation,  to  be  preferred  to  the  Court  of  Chancery  in  a  sum- 
niary  way  by  the  persons  to  be  named  in  the  bill,  be  ordered  to 
be  sold  by  the  said  accountant-general  for  the  completing  such 
purchase,  in  such  manner  as  the  said  Court  shall  think  just  and 
direct:  and  it  is  further  ordered,  That  if  the  money  arising  by 
the  sale  of  such  Navy,  V^ictualliny,,  or  Exchequer  Bills,  shall 
exceed  the  amount  of  the  original  purchase  money  so  laid  out  as 
aforesaid,  then  and  in  that  case  only  the  surplus  which  shall  re- 
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mam,  after  discharging  the  exjieiise  of  the  applications  to  the 
Court,  shall  be  paid  to  such  person  or  persons  respectively  as 
would  have  been  entitled  to  receive  the  rents  and  profits  of  the 
lands  directed  to  be  purchased,  in  case  the  same  had  been  pur- 
chased pursuant  to  the  act,  or  to  the  representatives  of  such 
person  or  persons. — Emend.  18  March,  1777  ;  18  June,  1795. 
29  April,  1799. 

That  where  a  petitioner  for  a  private  bill  is  tenant  for  life  in 
possession,  and  another  petitioner  for  the  same  bill  is  tenant  in 
tail  in  remainder,  and  of  age,  and  where  it  is  competent  for  the 
two  together,  by  deed,  fine,  and  common  recovery,  to  bar  the 
rights  and  interests  of  all  persons  in  remainder  after  the  estate 
in  tail  of  the  petitioner,  the  committee  shall  not,  in  such  case, 
be  required  to  take  the  consent  of  any  of  the  |)ersons  in  re- 
mainder after  the  estate  of  such  tenant  in  tail,  to  the  passing  of 
such  bill. 

That  in  all  private  bills,  when  any  married  or  unmarried  wo- 
man, or  when  any  widow,  desires  to  consent  to  the  sale  or  ex- 
change of  any  estate  in  which  she  may  have  an  interest,  or  upon 
which  she  may  be  entitled  to  a  jointure  or  rent  charge  of  any 
sort,  or  if  she  shall  desire  to  sell  or  otherwise  dispose  of  all  or  anv 
part  of  such  jointure,  rent  charge,  or  interest,  the  committee 
shall  require  not  only  her  own  consent  in  person,  but  also  that  of 
her  trustee  or  trustees. 

That  in  all  private  bills,  when  any  estate  is  proposed  to  be 
sold  or  exchanged,  on  which  the  whole  or  any  part  of  the  fortune 
of  any  child  or  children  is  secured,  or  in  which  any  such  child 
or  children  hath  or  have  an  interest,  the  committee  shall  take 
the  consent  of  any  such  child  or  children,  if  he,  she,  or  they  is 
or  are  under  age,  by  his,  her,  or  their  parents  or  guardians,  and 
if  of  age,  then  the  consent  of  the  trustee  or  trustees  for  such 
child  or  children  shall  also  be  taken,  as  well  as  the  personal  con- 
sent of  such  party. 

That  the  consent  of  all  trustees  shall  be  required  in  person 
before  the  committee,  where  any  money  is  to  pass  tlnough  the 
hands  of  any  such  trustees,  whether  for  jointure,  pin-money,  the 
fortunes  of  younger  children,  or  any  other  interest  whatsoever; 
but  the  consent  of  trustees  to  preserve  contingent  remainders 
only  shall  not  be  necessary. 
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That  when  any  of  the  parties  interested  in  any  private  bill  149. 

sliall  have  power  by  such  bill  to  name  a  trustee  in  the  room  of  '^PP''"""'^"'  of 

_        •'  new  tiuhtues  to 

any  trustee  dying,  resigning;,  or  refusing  to  exercise  his  trust,  I'e  with  the  ap- 

I     II    1  1       •         I        1  -n     1  I  I     ,.    I'loljation  of  the 

provision  shall  be  made  in  the  bill  that  such  new  trustee  shall  Court  of  Chan- 
be  appointed  by  or  with  the  approbation  of  the  Court  of  Chan-  ^^^^'' 
eery. 

That  when  a  petition  shall  be  presented  to  the  House  for  any  1.00. 

private  bill,  notice  shall  be  given  to  any  person  being  a  mort-  ^veT,o°muri- 

gagee  upon  the  estate  intended  to  be  affected  by  such  bill.  gagees. 

That  in  any  private  bill  for  exchanging  an  estate  in  settlement,  151. 

and  substituting  another  estate  in  lieu  thereof,  there  shall  be  an-  ^'!'^  ^"''^^' 

o  '  changing  or 

nexed  to  such  bill  a  schedule  or  schedules  of  such  respective  selling  settled 

.  estates  to  have 

estates,  showing  the  annual  rent  and  the  annual  value  thereof,  sohedulesof 
and  also  the  value  of  the  timber  growing  thereupon  ;  and  in  all  annexe^d"*^ 
private  bills  for  selling  a  settled  estate,  and  purchasing  another 
estate,  to  be  settled  to  the  same  uses,  there  shall  be  annexed  to 
such  bill  a  schedule  or  schedules  of  such  estates,  specifying  the 
annual  rent  thereof;  and  that  every  such  schedule  shall  be 
signed  and  proved  upon  oath,  by  a  surveyor  or  other  competent 
person,  before  the  committee  to  whom  such  bill  shall  be  re- 
ferred. 

That  the  Lord   who  shall  be  in  the  chair  of  a  committee  to  152. 

1    11      1     11    I  •         1        I     11  Chairman  to 

whom  any  private  bill  shall   be  committed,  shall  state  to  the  report  whetiier 
House,  when  the  report  of  such  committee  is  made,  how  far  the  bwn'confplled 
orders  of  the  House  in  relation  to  such  private  bill  have  or  have  ""'''• 
not  been  duly  complied  with. 

That  these  orders  shall  be  transmitted  to  the  committee  to 
whom  any  private  bill  shall  be  referred,  for  their  guidance  and 
instruction. 

9  December,  1801. 

That  for  the  future,  when  a  petition  for  a  private  bill  con-  156. 

cerning   estates    in    land,  situated    in   that  part  of  the  United  rin<^ petitions 
Kingdom  of  Great  Britain  and  Ireland   called  Ireland,  shall  be  fofp^'^^^e bills 

o  '  relative  toestates 

offered  to  this  House,  it  shall  be  referred,  if  the  parties  desire  it,  iu  Ireland, 
to  two  Judges  of  the  Court  of  King's  Bench,  Common  Pleas, 
or  Exchequer,  in  Ireland,  who  are  forthwith  to  summon  all  the 
parties  before  them  who  may  be  concerned  in  the  bill ;  and  after 
•hearing  all  the  parties,  and  perusing  the  bill,  are  to  report  to  the 
House  the  state  of  the  case,  and  their  opinion  thereupon,  under 
their  hands,  and  are  to  sign  the  said  bill :  the  same  method  is  to 
VOL    v.  u 
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be  observed  as  to  private  bills  concerning  estates  in  land,  situated 
in  that  part  of  the  United  Kinodom  of  Great  Britain  and  Ireland 
called  Ireland,  brought  from  the  House  of  Commons,  before  the 
second  reading  of  such  bills,  by  sending  a  copy  of  the  said  bill, 
signed  by  the  clerk,  to  the  Judges  aforesaid,  or  any  two  of 
them. 
'57.  That  for  the  future,  all  persons  concerned  in  the  consequences 

of  such  private  bills  as  aforesaid,  and  who  reside  in  that  part  of 
the  United  Kingdom  of  Great  Britain  and  Ireland  called  Ireland, 
may  give  their  consent  to  the  ])assing  of  such  -bills  before  the 
two  Judo-es  to  whom  such  bill  shall  be  referred  :  and  the  certi- 
ficate  of  the  said  Judges,  or  of  any  two  of  them,  by  which  it 
shall  appear  that,  on  a  day  and  at  a  place  to  be  therein  ex- 
pressed, such  person  or  persons  did  appear  personally  before 
them,  and  being  aware  of  the  interest  they  may  have  in  such 
bill,  did  give  his,  her,  or  their  consent  for  him  or  themselves, 
and  for  those  for  whom,  according  to  law,  he,  she,  or  they  may 
be  entitled  to  consent ;  and  if  any  trustee  or  trustees  shall  be 
appointed  by  such  bill,  that  such  trustee  or  trustees  did  appear 
personally  before  them,  and  did  accept  the  trust  proposed  to  be 
vested  in  him  or  them  by  the  said  bill,  and  that  the  said  several 
persons  did  in  their  presence  sign  a  bill,  (which  bill,  together 
with  the  said  certificate,  must  be  produced.)  shall  be  held  as 
sufficient  evidence  of  the  consent  of  such  person  or  persons 
before  any  committee  of  this  House,  to  whom  the  consideration 
of  such  bill  may  be  referred. 
158.  That  it  be  a  general  instruction  to  the  Judges  who  shall  meet 

to  take  the  consent  of  all  persons  concerned  in  the  consequences 
of  private  bills  relating  to  estates  in  that  part  of  the  United 
Kingdom  called  Ireland,  that  they  take  no  notice  of  the  consent 
of  any  person  to  the  passing  of  such  bill,  unless  such  person 
appear  before  them,  or  that  it  be  made  manifest  to  them,  by  an 
instrument  under  the  hand  of  a  notary  public,  duly  executed 
according  to  the  forms  required  by  law,  that  he  or  she  is  not 
able  to  attend,  and  doth  consent  to  the  said  bill. 

That  where  a  bill  is  brought  in  to  empower  any  person  to  sell 
or  dispose  of  lands  in  one  place  in  that  part  of  the  United 
Kingdom  called  Ireland,  and  to  buy  or  settle  lands  in  another 
place  in  the  said  part  of  the  United  Kingdom  called  Ireland, 
the    committee   to  whom   such   bill  shall  be  referred   do   take 


Title  XXXIII.  Private  Act.  s.  .04. 
care  that  the  values  be  fully  made  out ;  and  if  the  bill  shall 
not  be  for  rnakinr^  a  new  purchase,  but  only  for  settlin;^  other 
lands  in  lieu  of  those  to  be  sold,  in  that  case  provision  shall  be 
made  in  the  bill  that  such  other  lands  be  settled  accordingly ; 
but  if  the  bill  shall  be  to  purchase  and  settle  other  lands,  in 
that  case  the  committee  are  to  take  care  that  there  be  a  binding 
agreement  produced  for  such  new  purchase;  or  if  it  shall  be 
made  appear  to  the  committee  that  such  agreement  cannot  then 
be  made,  or  that  such  purchase  cannot  then  be  made  and  settled 
as  desired  by  the  bill,  and  the  committee  shall  be  satisfied  with 
the  reasons  alleged  for  either  of  those  purposes;  in  either  of 
those  cases  provision  shall  be  made  in  the  bill  that  so  much  of 
the  money  arising  by  sale  of  the  lands  directed  to  be  sold  as  is 
to  be  laid  out  in  a  new  purchase  shall  be  paid  by  the  purchaser 
or  purchasers,  without  fee  or  reward,  into  the  Bank  of  Ireland, 
in  the  name  and  veith  the  privity  of  the  Accountant  General  of 
the  High  Court  of  Chancery  of  Ireland,  to  be  placed  to  his 
account  there,  ex  parte  the  purchaser  or  purchasers  of  the  estate 
of  the  person  or  persons  mentioned  in  the  title  of  the  said  bill, 
pursuant  to  the  method  prescribed  by  the  Irish  statute  of  the 
23  &  24  Geo.  3.  c.  22.  and  the  General  Orders  of  the  said 
Court,  and  shall,  when  so  paid  in,  be  laid  out  in  the  purchase 
of  Irish  government  debentures,  or  Irish  treasury  bills.  And 
it  is  further  ordered,  that  the  interest  arising  from  the  money  so 
laid  out  in  the  purchase  of  debentures  or  treasury  bills,  and 
the  money  received  for  the  same,  as  they  shall  be  respectively 
paid  off  by  government,  shall  be  laid  out  in  the  name  of  the  said 
Accountant  General,  in  the  purchase  of  other  like  debentures 
or  treasury  bills  ;  all  which  said  debentures  and  treasury  bills 
shall  be  deposited  in  the  said  Bank,  in  the  name  of  the  said 
Accountant  General,  and  shall  remain  there  until  a  proper  pur- 
chase or  purchases  be  found  and  approved,  as  shall  be  directed 
by  such  bill,  and  until  the  same  shall,  upon  a  petition  setting 
forth  such  approbation,  to  be  preferred  to  the  said  Court  in  a 
summary  way  by  the  persons  to  be  named  in  the  bill,  be  ordered 
to  be  sold  by  the  said  Accountant  General,  for  the  completing 
such  purchase,  in  such  manner  as  the  said  Court  shall  think 
just  and  direct.  And  it  is  further  ordered,  that  if  the  money 
arising  by  the  sale  of  such  debentures  or  treasury  bills  shall 
exceed  the  amount  of  the  original  purchase  money  so  laid  out 
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as  aforesaid,  then  and  in  that  case  only  the  surplus  which  shall 
remain,  after  discliargiug  the  expense  of  the  applications  to  the 
Court,  shall  be  paid  to  the  person  or  persons  respectively  who 
would  have  been  entitled  to  receive  the  rents  and  profits  of  the 
lands  directed  to  be  purchased,  in  case  the  same  had  been  pur- 
chased pursuant  to  the  act,  or  to  the  representatives  of  such 
person  or  persons. — Emend.  1  March,  1806. 
15  March,  1809. 

That  no  private  bill,  the  petition  for  which  shall  be  referred 
to  two  of  his  Majesty's  Judges,  shall  be  read  a  first  time,  until 
a  copy  of  the  said  petition,  and  of  the  report  of  the  Judges 
thereupon,  shall  be  delivered  by  the  party  or  parties  concerned 
to  the  Lord  appointed  by  this  House  to  take  the  chair  on  all 
committees. — Emend.  8  February,  1825. 

7  May,  1800. 

That  in  any  inclosure,  road,  drainage,  paving,  dock,  or  naviga- 
tion bill,  whenever  any  sum  of  money  is,  under  the  provisions  of 
such  act,  to  be  paid  for  the  purchase  or  exchange  of  any  lands, 
tenements,  or  hereditaments,  and  which  sum  of  money  ought  to  be 
laid  out  in  the  purchase  of  other  lands,  tenements,  or  heredita- 
ments, to  be  settled  to  the  same  uses,  provision  shall  be  made  in 
the  said  bill  that  such  sum  of  money,  not  being  less  than  the 
sura  of  two  hundred  pounds,  be  paid  into  the  Bank  of  England, 
in  the  name  and  with  the  privity  of  the  Accountant-General  of 
the  Court  of  Exchequer,  to  be  placed  to  his  account  ex  parte 
the  commissioners  under  such  particular  bill,  or  under  such  other 
title  as  by  the  said  bill  shall  be  directed,  pursuant  to  the  method 
prescribed  by  the  act  of  the  first  year  of  King  George  the 
Fourth,  chapter  thirty-five,  and  the  General  Orders  of  the  said 
Court,  and  without  fee  or  reward,  and  shall,  when  so  paid  in, 
there  remain  until  the  same  shall,  by  order  of  the  said  Court, 
upon  a  petition  to  be  preferred  to  the  said  Court  in  a  summary 
way,  be  applied  either  in  the  purchase  of  land  tax,  or  towards 
the  discharge  of  any  debts  or  incumbrances  affecting  the  said 
lands,  tenements,  and  hereditaments  so  purchased  or  exchanged, 
or  until  the  same  shall,  upon  the  like  application,  be  laid  out  in 
a  summary  way,  by  order  of  the  said  Court,  in  the  purchase  of 
other  lands,  tenements,  or  hereditaments,  to  be  settled  to  the 
like  uses ;  and  in  the  meantime,  and  until  such  order  can  be 
made,  such  money  may,  by  order  of  the  said  Court,  be  laid  out 
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in  some  of  the  public  funds,  or  in  government  or  real  securities, 
and  the  dividends  or  interest  arising  therefrom  shall,  by  order 
of  the  said  Court,  be  paid  to  such  person  or  persons  as  would 
for  the  time  being  be  entitled  to  the  rents  and  profits  of  such 
lands,  tenements,  and  hereditaments  so  to  be  purchased,  con- 
veyed, and  settled  :  and  in  case  such  sum  of  money  shall  be  less 
than  the  sum  of  two  hundred  pounds,  and  shall  exceed  the  sum 
of  twenty  pounds,  then  and  in  such  case  such  sum  of  money  shall, 
with  the  approbation  of  the  commissioners  acting  under  such 
act,  or  any  three  or  more  of  them,  be  paid  into  the  Bank  of 
England,  and  applied,  by  order  of  the  Court  of  Exchequer,  in 
manner  herein-before  directed,  or  may,  without  any  order  of  the 
Court  of  Exchequer,  be  paid  into  the  hands  of  two  trustees  to 
be  nominated  by  the  person  or  persons  who,  for  the  time  being, 
would  be  entitled  to  the  rents  and  profits  of  the  lands,  tene- 
ments, and  hereditaments  so  to  be  purchased  and  settled,  such 
nomination  to  be  approved  of  by  three  or  more  of  the  said  com- 
missioners, and  such  nomination  and  approbation  to  be  in  writ- 
ing under  the  hands  of  the  persons  so  nominating  and  approv- 
ing ;  and  the  money  so  paid  to  such  trustees  shall  by  them  be 
applied  in  like  manner  as  is  before  directed  with  respect  to  the 
money  so  to  be  paid  into  the  bank  in  the  name  of  the  Accountant 
General  of  the  Court  of  Exchequer,  but  without  any  order  of 
the  said  Court  touching  the  application  thereof.  And  in  case 
such  sum  of  money  shall  not  exceed  twenty  pounds,  then  the 
same  shall  be  paid  to  the  person  or  persons  who  for  the  time 
being  would  be  entitled  to  the  rents  and  profits  of  the  lands,  te- 
nements, and  hereditaments  so  to  be  purchased  and  conveyed, 
for  his,  her,  or  their  own  use  and  benefit.  And  it  is  herebv  fur- 
ther ordered,  that  if  any  commissioner  in  an  inclosure  or  drain- 
age bill  shall  find  any  difficulty  in  obtaining  a  purchase  in  land 
which  may  be  equal  in  value  to  such  sum  of  money  not  exceed- 
ing two  hundred  pounds,  as  by  the  said  Standing  Order  is  direct- 
ed to  be  paid  into  the  bank,  to  await  a  future  purchase,  or  which 
purchase  may  be  disadvantageous  in  other  respects,  such  com- 
missioners shall  be  at  liberty  to  apply  such  sum  of  money  towards 
the  expenses  of  such  act,  so  far  as  the  proportion  of  the  party 
entitled  to  such  sum  shall  amount  to  ;  and  if  there  shall  be  any 
surplus  of  such  two  hundred  ))ounds,  they  may  apply  such  sur- 
plus, after  such  application,  in  diminution  of  the  sum  allowed  to 
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be  charged  upon  the  estate  for  tlie  purpose  of  inclosure  or 
drainage.— Emend.  7  ./»/j/,  1823. 

6  Ju/i/,  1813. 
l«3.  That  no  bill  for  making  any  cut,  canal,  or  aqueduct,  for  the 

Touching  r  1    •  •  II  r 

notices,  &c.  on    purpose  ot  suppiymg  any  city,  town,  or  place  vvitli  water,  or  tor 
o^hcT  bills^  making,  extending,  or  improving  the  navigation  of  any  river,  or 

for  making  any  canal  for  the  purposes  of  navigation,  or  for  making 
any  railway  or  tram  road,  or  any  tunnel  or  archway,  or  any 
bridge,  ferry,  dock,  pier,  port,  or  harbour,  or  any  turnpike  road, 
or  for  varying  or  altering  any  such  cut,  canal,  or  aqueduct,  rail- 
way or  tram  road,  tunnel  or  archway,  bridge,  ferry,  dock,  pier, 
port,  or  harbour,  or  any  turnpike  road,  already  made,  or  for 
altering  any  act  of  Parliament  passed  for  any  or  either  of  those 
purposes,  by  increasing  or  altering  any  tolls  or  duties,  or  by 
altering,  extending,  or  diminishing  any  works  mentioned  in  such 
act,  shall  be  read  a  third  time  in  this  House,  unless  notice 
that  an  application  was  intended  to  be  made  to  Parliament  to 
obtain  such  bill  shall  be  inserted  in  some  one  newspaper  of  every 
county  in  or  through  which  any  such  cut,  canal,  or  aqueduct, 
railway  or  tram  road,  tunnel  or  archway,  bridge,  ferry,  dock, 
pier,  port,  or  harbour,  or  any  turnpike  road,  is  intended  to  be 
made  or  carried,  or  in  which  any  such  cut,  canal,  or  aqueduct, 
railway  or  tram  road,  tunnel  or  archway,  bridge,  ferry,  dock, 
pier,  port,  or  harbour,  or  any  turnpike  road,  already  made  and 
intended  to  be  varied  or  altered,  shall  be,  or  in  which  such  river, 
or  such  part  thereof  as  is  intended  to  be  made  navigable,  or  the 
navigation  thereof  to  be  extended  or  improved,  is  situated,  (or  if 
there  be  not  any  newspaper  printed  in  such  counties  respectively, 
then  in  the  newspaper  of  some  county  adjoining  thereto,)  three 
times  at  the  least,  in  the  months  of  August,  September,  October, 
and  November,  or  any  of  them,  immediately  preceding  the  session 
of  Parliament  in  which  such  application  is  intended  to  be  made  ; 
and  unless  such  notice  as  to  all  such  bills  as  aforesaid,  except 
turnpike  bills,  shall  also  have  been  given  at  the  general  quarter 
session  of  the  peace  which  shall  have  been  liolden  for  every 
and  each  county,  riding,  or  division  in  or  through  which  any 
such  cut,  canal,  or  aqueduct,  railway  or  tram  road,  tunnel  or 
archway,  bridge,  ferry,  dock,  pier,  port,  or  harbour,  is  intended 
to  be  made  or  carried,  or  in  which  such  cut,  canal,  or  aqueduct, 
railway  or  tram  road,  tunnel  or  archway,  bridge,  ferry,    dock, 
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pier,  port,  or  harbour,  already  made,  and  ititeiuk-d  to  be  varied 
or  altered,  shall  be,  or  in  which  such  river,  or  sucii  part  thereor 
as  is  intended  to  be  made  navio-able,  or  the  navisration  thereof  tD 
be  extended  or  improved,  is  situated,  at  Michaelmas  or  Epiphany 
preceding  the  session  of  Parliament  in  which  such  application  is 
intended  to  be  made,  by  affixing  such  notice  on  the  door  of  the 
session-house  of  each  and  every  such  county,  riding,  or  division, 
where  such  general  quarter  session  shall  be  holden  ;  save  and 
except  as  to  any  bill  for  any  of  the  above  purposes  in  Scotland, 
(excepting  turnpike  roads),  or  for  the  building  or  repairing  any 
gaol  or  house  of  correction  in  Scotland,  or  for  continuing  or 
amending  any  act  of  Parliament  passed  for  such  purposes,  or  for 
the  increase  or  alteration  of  the  existing  tolls,  rates,  or  duties  for 
such  purposes,  in  which  case,  instead  of  affixing  such  notice  on 
the  door  of  the  session-house,  such  notice  shall  be  written  or 
printed  upon  paper,  and  affixed  to  the  church  door  of  the  parish 
or  parishes  in  or  through  which  the  work  or  pur[)ose  in  view  is 
to  be  made  or  carried,  for  three  Sundays  in  the  months  of  Au- 
gust, September,  October,  or  November,  or  any  of  them,  imme- 
diately preceding  the  session  of  Parliament  in  which  such  api)li- 
cationis  intended  to  be  made. — Emend.  17  June,  1814  ;  24  June, 
1824;  30  June,  1825;  19  June,  1829;  26  August,  1833. 

That   such    several   notices   shall   contain  the  names  of  the  iu4, 

parishes  and  townships  in,  to,  or  through  which  any  such  cut, 
canal,  or  aqueduct,  railway,  or  tram  road,  tunnel  or  archway, 
bridge,  ferry,  dock,  pier,  port,  or  harbour,  or  turnpike  road,  is 
intended  to  be  made,  carried,  varied,  or  altered,  or  in  which  such 
river,  or  such  part  thereof  as  is  intended  to  be  made  navigable, 
or  the  navigation  thereof  to  be  extended  or  improved,  is  situated. 

That  no  bill  for  all  or  any  of  the  purposes  aforesaid,  except  185. 

turnpike  roads,  shall  be  read  a  third  time  in  this  House,  unless, 
previously  to  such  bill  being  brought  to  this  House  from  the 
Commons,  a  map  or  plan  of  such  intended  cut  or  canal,  aqueduct 
or  navigation,  railway  or  tram  road,  tunnel  or  archway,  bridge, 
ferry,  dock,  pier,  port,  or  harbour,  or  of  any  intended  extension 
or  alteration  in  any  cut,  canal,  aqueduct  or  navigation,  railway 
or  tram  road,  tunnel  or  archway,  bridge,  ferry,  dock,  pier,  port, 
or  harbour  already  made,  (as  the  case  may  be),  and  of  the  several 
lands  from  which  any  streams  of  water  shall  be  intended  to  be 
taken  for  the  use  of  anv  such  cut,  canal,  aqueduct,  or  navigation. 
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shall  liavi-  been  deposited  with  the  clerk  of  the  Parliaments  ;  in 
which  map  or  plan  shall  be  described  the  line  of  such  intended 
cut,  canal,  aqueduct  or  navigation,  railway  or  tram  road,  tunnel 
or  uichuay,  bridge,  ferry,  duck,  pier,  port,  or  harbour,  or  of  such 
intended  alteration,  and  the  lands  through  which  the  same  is  in- 
tended to  be  carried,  or  from  which  any  streams  of  water  are 
intended  to  be  taken,  together  with  the  book  of  reference,  con- 
taining a  list  of  the  names  of  the  owners  or  reputed  owners,  and 
also  of  the  occupiers  of  such  lands  respectively;  and  that  there 
be  also  annexed  to  the  said  map  or  plan  an  estimate  of  the  ex- 
pense of  such  undertaking  (in  cases  where  provision  is  intended 
to  be  made  for  raising  money  to  defray  such  expense),  such  esti- 
mate to  be  signed  by  the  person  or  persons  making  the  same; 
and  if  such  money  is  proposed  to  be  raised  by  subscription,  that 
there  be  also  annexed  to  the  said  map  or  plan  an  account  of  the 
money  subscribed  for  that  purpose,  and  the  names  of  the  sub- 
scribers, with  the  sums  by  them  subscribed  respectively  ;  and 
there  shall  also  be  annexed  to  such  map  or  plan  an  estimate  of 
the  probable  time  within  which  the  whole  of  such  work  may  be 
completed,  if  not  prevented  by  inevitable  accident. 

186.  That  previous  to  the  second  reading  in  this  House  of  any  bill 
for  making  any  navigation,  aqueduct,  cut  or  canal,  railway  or 
tram  road,  tunnel  or  archway,  bridge,  ferry,  dock,  pier,  port,  or 
harbour,  or  for  improving  the  same,  the  map  or  plan  of  the  said 
navigation,  aqueduct,  cut  or  canal,  railway  or  tram  road,  tunnel 
or  archwnv,  bridge,  ferry,  dock,  pier,  port,  or  harbour,  which  is 
directed  to  be  lodged  in  the  Parliament  Ofhce  as  before  men- 
tioned, shall  be  engraved  or  printed  upon  the  scale  of  an  inch  at 
least  to  a  mile,  and  annexed  to  the  printed  coi)!''.-.  of  the  bill,  and 
shall  be  laid  upon  the  table  of  this  House. 

187.  That  no  bill  for  all  or  any  of  the  purposes  aforesaid,  except 
turnpike  roads,  shall  be  read  a  third  time  in  this  House,  unless 
previously  to  such  bill  being  brought  to  this  House  from 
the  Commons,  application  shall  have  been  made  to  the  owners 
or  reputed  owners,  and  also  to  the  occupiers  of  the  lands  in  or 
through  which  any  such  cut,  canal,  aqueduct  or  navigation,  rail- 
way or  tram  road,  tunnel  or  archway,  bridge,  ferry,  dock,  pier, 
port,  or  harboui-,  is  intended  to  be  made  or  carried,  or  any  such 
ulteration  is  intended  to  be  made,  for  the  consent  of  such  persons 
respectively;  and  unless  such  map  or  plan  as  aforesaid,  or  a  du^ 
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plicate  thereof,  shall  at  the  time  of  such  application  have  been 
shown  to  them  respectively  ;  and  nnless  separate  lists  shall  have 
been  made  of  the  names  of  such  owners  and  occupiers,  distin- 
guishing which  of  them,  upon  such  application,  have  assented  to 
or  dissented  from  such  intended  cut,  canal,  atjueduct  or  naviga- 
tion, railway  or  tram  road,  tunnel  or  archway,  bridge,  ferry,  dock, 
pier,  port,  or  harbour,  or  such  alteration,  or  are  neuter  in  respect 
thereof,  and  unless  such  list  shall  be  deposited  with  the  clerk  of 
the  Parliaments  at  the  same  time  as  the  map  or  plan  and  book  of 
reference  mentioned  in  the  Standing  Order  No.  185. 

That  in  case  any  bill  for  all  or  any  of  the  purposes  aforesaid,  188. 

except  turnpike  roads,  shall  contain  a  clause  to  empower  the  per- 
sons who  shall  make  such  cut,  canal,  aqueduct  or  navigation, 
railway  or  tram  road,  tunnel  or  archway,  bridge,  ferry,  dock,  pier, 
port,  or  harbour  as  aforesaid,  or  any  part  thereof,  to  vary  or  de- 
viate from  the  line  particularly  described  in  the  map  or  plan  de- 
posited as  aforesaid  with  the  clerk  of  the  Parliaments,  such  bill 
shall  not  be  read  a  third  time  in  this  House  unless  a  like  appli- 
cation shall  have  been  made  to  the  owners  or  reputed  owners  and 
occupiers  of  the  lands  through  which  such  cut,  canal,  aqueduct 
or  navigation,  raih\ay  or  tram  road,  tunnel  or  archway,  bridge, 
ferry,  dock,  pier,  port,  or  harbour,  might  pass  by  virtue  of  the 
power  so  given  to  alter  or  vary  the  line  thereof;  and  unless  a 
like  list  as  aforesaid  of  such  owners  or  reputed  owners  and  occu- 
piers be  deposited  at  the  time  and  in  the  manner  aforesaid  with 
the  clerk  of  the  Parliaments  as  if  it  had  been  originally  proposed 
to  carry  such  cut,  canal,  aqueduct  or  navigation,  railway  or  tram 
road,  tunnel  or  archway,  bridge,  ferry,  dock,  pier,  port,  or  har- 
bour, through  the  lands  of  such  persons  respectively. 

That  no  bill  for  making  or  improving  any  navigation,  aqueduct,  189. 

cut,  or  canal  shall  be  read  a  third  time  in  this  House,  unless, 
previously  to  such  bill  being  brought  to  this  House  from  the 
Commons,  application  shall  have  been  made  to  the  owners  or  re- 
puted owners  and  also  to  the  occupiers  of  lands,  stieams,  and 
mills  from  which  any  water  shall  by  such  bill  be  proposed  to  be 
taken  for  the  purposes  of  such  navigation,  aqueduct,  cut,  or 
canal,  to  the  prejudice  of  such  owners  or  reputed  owners  or  oc- 
cupiers of  such  lands,  streams,  and  mills  respectively. 

That  no  bill  for  any  turnpike  road,  whereby  power  shall  be  190. 

given  to  make  a  new  road,  or  to  alter  or  vary  the  line  of  road  b^- 
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fore  used,  for  any  space  exceedino-  one  hundred  yards,  shall  be 
read  a  third  time  in  this  House,  unless,  previously  to  such  bill 
being  brought  to  this  House  from  the  Commons,  a  map  or  plan 
of  such  intended  new  road,  or  of  any  intended  alteration  in  any 
road  already  made  (as  the  case  may  be),  shall  have  been  deposited 
with  the  clerk  of  the  Parliaments ;  in  which  map  or  plan  shall 
be  described  the  line  of  such  intended  new  road,  or  of  such  in- 
tended alteration,  and  the  lands  through  which  the  same  is  in- 
tended to  be  carried,  together  with  a  book  of  reference  containing 
a  list  of  the  names  of  the  owners  or  reputed  owners  and  also  the 
occupiers  of  such  lands  respectively  ;  and  that  there  be  also  an- 
nexed to  the  said  map  or  plan  an  estimate  of  the  expense  of  such 
undertaking  (in  cases  where  provision  is  intended  to  be  made 
for  raising  money  to  defray  such  expense),  such  estimate  to  be 
signed  by  the  person  or  persons  making  the  same;  and  if  such 
money  is  proposed  to  be  raised  by  subscription,  that  there  be 
also  annexed  to  the  said  map  or  plan  an  account  of  the  money 
subscribed  for  that  purpose,  and  the  names  of  the  subscribers, 
with  the  suras  by  them  subscribed  respectively ;  and  there  shall 
also  be  annexed  to  such  map  or  plan  an  estimate  of  the  probable 
time  within  which  the  whole  of  such  work  may  be  completed,  if 
not  prevented  by  inevitable  accident, 
jgj^  That  no  bill  for  any  such  purposes  as  aforesaid,  except  turn- 

pike roads,  shall  be  read  a  third  time  in  this  House,  unless  there 
shall  be  contained  therein  a  provision,  that  in  case  the  work  in- 
tended to  be  carried  into  effect  under  the  authority  of  such  bill 
shall  not  have  been  completed,  so  as  to  answer  the  objects  of 
such  bill,  within  a  time  to  be  limited  by  such  bill,  all  the  powers 
and  authorities  given  by  such  bill  shall  thenceforth  cease  and 
determine,  save  only  as  to  so  much  of  such  work  as  shall  have 
been  completed  within  such  time,  with  such  provisions  and  qua- 
lifications as  the  nature  of  the  case  shall  require. 

That  no  bill  for  any  such  purposes,  except  turnpike  roads, 
shall  be  read  a  third  time  in  this  House,  unless  four  fifths  of  the 
probable  expense  of  the  proposed  work  shall  have  been  subscribed 
by  persons  under  a  contract  binding  the  subscribers,  their  heirs, 
executors,  and  administrators,  lor  payment  of  the  money  so  sub- 
scribed within  a  limited  time  ;  nor  unless  there  shall  be  contained 
in  such  bill  ;i  provision  that  the  whole  of  the  probable  expense 
of  such  works  shall  be  subscribed   in  like  manner  before  the 


192. 


coin« 
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powers  and    authorities  to  be  given  by  such   bill  shall   be    put 
in  force. 

That  no  such  bill  for  any  cut,  canal,  or  aqueduct  which  shall  vss. 

cross  any  pubhc  road,  shall  be  read  a  third  time  in  this  House, 
unless  there  shall  be  contained  therein  a  provision  that  the  ascent 
to  every  bridge  to  be  made  over  sucli  cut,  canal,  or  aqueduct, 
for  the  purpose  of  such  public  road,  shall  not  be  more  than  one 
foot  in  thirteen,  and  that  the  fence  on  each  side  of  such  bridge 
shall  not  be  less  than  four  feet  above  the  surface  of  the  bridge. 
2  June,  1824. 

That  in  future,  with  the  exception  of  bills  for  making  or  im-  210. 

proving  any  turnpike  road,  navigation,  aqueduct,  cut  or  canal,  ;oi|^fstock°c 
railway  or  tram  road,  tunnel  or  archway,  bridge,  ferry,  dock,  P^"y  '''^'^• 
pier,  port  or  harbour,  wharf,  stairs,  or  landing  place,  and  of  bills 
for  lighting,  paving  or  watching  any  one  town,  parish,  or  district, 
or  for  therein  erecting  or  improving  any  market  place  or  market 
house,  or  for  the  cultivation  and  improvement  of  waste  lands,  all 
bills  brought  into  this  House  enacting;  and  declaring  that  certain 
persons  shall  form  a  body  politic  and  corporate,  who  shall  only 
be  bound  to  the  extent  of  their  respective  shares,  or  granting  to 
the  same  the  privilege  of  a  perpetual  succession  and  a  common 
seal,  or  the  right  of  suing  and  being  sued,  pleading  and  being 
impleaded,  at  law  or  in  equity,  or  of  prosecuting  any  person  who 
shall  commit  any  felony,  misdemeanor,  or  other  offence,  or  any 
bill  conveying  to  any  number  of  persons  who  are  not  bound  con- 
jointly and  severally  to  the  extent  of  their  respective  fortunes  one 
or  more  of  the  aforesaid  privileges ;  such  bill,  after  being  read  a 
first  time,  shall  be  referred  to  a  select  committee  ;  and  that  no 
such  bill  shall  be  read  a  second  time  till  the  committee  to 
which  it  is  referred  have  reported  that  it  has  to  them  been 
proved,  in  a  satisfactory  manner,  that  three-fourths  of  the  capital 
intended  to  form  the  joint  stock  of  such  company  is  deposited  in 
the  Bank  of  England,  or  vested  in  exchequer  bills,  or  in  the 
public  funds  in  the  name  of  trustees,  to  be  transferred  to  such 
company  when  they  are  by  law  constituted  a  body  politic  and 
corporate,  or  have  by  law  acquired  any  of  the  aforesaid  privi- 
leges.—Emend.  29  March,  1830. 

That   iu    future,  when   any  bill  shall  be  brought   into  this  "^H. 

House,  granting  and  enacting,  in  favour  of  any  body  politic  and 
corporate,  previously  constituted  such  by  royal  charter,  and  who 
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arc  not  bound  conjointly  and  severally  to  the  extent  of  their 
respective  fortunes,  further  privileges;  such  bill,  if  not  intended 
to  effect  the  objects  specially  excepted  in  the  former  motion, 
after  beino-  read  a  first  time,  shall  be  referred  to  a  select  com- 
mittee  ;  and  that  no  such  bill  shall  be  read  a  second  time  until 
the  committee  to  which  it  is  referred  have  reported  that  it  has 
to  them  been  proved,  in  a  satisfactory  manner,  that  tliree-fourths 
of  the  capital  intended  to  form  the  joint  stock  of  such  company 
has  been  paid  up  by  the  individual  proprietors. 

1  Jinie,  1829. 
213,  That  no  bill  to  empower  any  company  already  constituted  by 

Respecting  ^  ^  Parliament  to  execute  any  work  other  than  that  for  which 

powers  01  cor-  J 

porations  Jt  was  oric^inally  established,  shall  be  read  a  third  time  in  this 

created  by  act.  =  j  i  -n     i     n  i  •    n 

House,  unless  the  committee  on  the  bill  shall  have  specially  re- 
ported— 

1st.  That  a  draft  of  the  proposed  bill  was  submitted  to  a 
meeting  of  the  proprietors  of  such  company  at  a  meeting 
held  specially  for  tliat  purpose  : 
2d.  That  such  meeting  was  called  by  advertisement  inserted 
for  four  consecutive  weeks  in  the  newspapers  of  the  county 
or  counties  wherein  such  new  works  were  proposed  to  be 
executed  ;  or  if  there  are  no  newspapers  published  in  such 
county  or  counties,  then  in  that  of  the  nearest  county 
wherein  a  newspaper  is  published  : 
3d.  That  such  meeting  was  held  on  a  period  not  earlier  than 

seven  days  after  the  last  insertion  of  such  advertisement: 
4th.  That  at  such  meeting  the  draft  of  the  proposed  bill  was 
submitted  to  the  proprietors  then  present,  and  was  approved 
of  by  at  least  three-fifths  of  such  proprietors. 
That  in  case  any  proprietor  of  such   company,  or  any  person 
authorized  to  act  for  him  in  that  behalf,  shall  at  such  meeting  as 
aforesaid  have  dissented,  such  proprietor  shall  be  permitted,  on 
petitioning  the  House,  to  be  heard  by  the  committee  on  the  pro- 
posed bill,  by  himself,  his  counsel,  or  agents.] 
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TITLE  XXXIV. 
KING'S    GRAN  T. 


Sect.    1.  Nature  of . 

7.  Grmits  of  Franchisea. 
9.  Of  Offices. 
10.  Of  Crown  Lands. 
25.  Of  the  King's  private  Pro- 
perty. 
27.  Of  Lands  acquired   by   Es- 
cheat or  Forfeiture. 


Sect.  28.  Ihnv    King's     Grants    are 
construed. 
32.   What    passes     by     general 

Words. 
40.   Wheie  the  King  is  deceived. 
40.  Exceptions. 


Section  I. 

The  second  kind  of  assurance  by  matter  of  record,  is  a  grant  Nature  of. 
from  the  King  to  a  subject ;  for  it  is  a  rule  of  tlie  common  law, 
that  the  King  can  only  give  by  matter  of  record  :   therefore  the  Bro.Ab.Tit. 
King's  grants  are  contained  in  charters,  or  letters  patent  under     '^^'^°^*  ^  * 
the  great  seal,  which  are  usually  directed  or  addressed  to  all  the 
King's  subjects. 

2.  Lord  Coke  says,  that  where  the  King's  grants  concluded  2  Inst.  78. 
with  the  words  hiis  teslibus,  they  were  called  chartcHy  or  charters  ; 

and  where  they  concluded  with  the  words  teste  me  ipso,  they  were 
called  letters  patent,  being  so  named  in  the  clause — Lt  cujits  rei 
testimonium  has  lileras  nostras Jieri  fecimns  patentes. 

3.  The  King's  letters  patent  under  the  great  seal  of  England 
need  no  delivery  ;  nor  his  grants  under  the  great  seal  of  the 
duchy  of  Lancaster  ;  for  they  are  sufficiently  authenticated  and 
completed  by  the  annexing  of  the  respective  seals  to  them. 

4.  There  are  a  variety  of  offices,  communicating  in  a  regular  2  Comm.  34G. 
subordination  with  one  another,  through  which  all  the  Kino-'s 

grants  must  pass,  and  be  transcribed  and  enrolled,  in  order  that 
they  may  be  narrowly  inspected  by  his  officers,  who  will  inform 
him  if  any  thing  contained  therein  be  improper,  or  unlawful  to 
be  granted. 
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Page's  case, 
5  Rep.  52. 

Stat.  10  Ann. 
c.  18. 


Tit.  26, 


(i rants  of  fran- 
chises. 
Tit.  27. 


Of  offices. 


Tit.  25. 


OfCrovvn  lands. 
Banker's  case, 
5  Mod.  29. 
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5.  By  the  statute  13  Elizi  c.  ().,  it  is  enacted  that  an  exempli- 
fication of  the  enrohnent  of  anv  letters  patent,  oranted  from  the 
4th  Feb.  27  Hen.  8.  or  thereafter  to  be  granted,  shall  be  of 
as  good  force,  to  be  shown  and  pleaded  in  behalf  of  the  pa- 
tentees, their  heirs  and  assigns,  and  every  other  person  having 
any  estates  from  them,  as  if  the  letters  patent  themselves  were 
produced. 

G.  It  will  only  be  necessary  here  to  treat  of  those  grants  by 
which  the  Crown  gives  something  that  falls  within  the  descrip- 
tion of  real  property,  such  as  franchises,  offices,  and  lands;  dig- 
nities having  been  already  treated  of. 

7.  It  has  been  stated  in  a  former  title,  that  all  franchises  in 
the  hands  of  private  persons  are  derived  from  grants  of  the 
Crown:  but  that  ancient  frrants  of  franchises  are  not  sufficient 
without  an  allowance  of  them  before  justices  in  eyre. 

8.  The  Crown  may  still  grant  fairs,  markets,  parks,  warrens, 
Sec,  though  I  apprehend  that  no  grants  of  parks,  warrens,  or 
free  chase,  have  been  made  for  the  last  two  centuries. 

9.  There  are  a  variety  of  offices  held  immediately  under  the 
Crown,  which  can  only  be  granted  by  letters  patent.  And  it 
has  been  stated  in  a  former  title,  that  each  of  these  offices  must 
be  granted  with  all  its  ancient  rights  and  privileges,  and  every 
thing  incident  to  it. 

10.  It  is  somewhat  doubtful  whether  our  Kings  were  formerly 
enabled  to  alien  the  Crown  lands;  for  although  the  Conqueror 
and  his  sons  granted  away  great  estates  to  their  followers,  yet 
these  were  in  general  forfeitures  that  had  accrued  to  the  Crown. 
In  process  of  time,  however,  our  Kings  certainly  exercised  the 
right  of  granting  the  Crown  lands  at  their  pleasure.  But  the 
exercise  of  this  prerogative  having  greatly  impoverished  the 
Crown,  it  has  been  restrained  by  several  modern  laws. 

11.  By  the  statute  1  Anne,  stat.  1.  c.  7.  s.  5.  it  is  enacted, 
"  That  all  and  every  grant,  lease,  or  other  assurance  which, 
from  and  after  the  25th  March,  1702,  shall  be  made  or  granted 
by  her  Majesty,  her  heirs  or  successors.  Kings  or  Queens  of  this 
realm,  under  the  great  seal  of  England,  exchequer  seals,  seals  of 
the  duchy  and  county  palatine  of  Lancaster,  or  any  of  them,  or 
by  copy  of  court-roll,  or  otherwise  howsoever,  of  any  manors, 
messuages,  lands,  tenements,  rents,  tithes,  woods,  or  other  here- 
ditaments, (advowsons  of  churches  and  vicarages  only  excepted^) 
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within  the  kinf^dom  of  England,  dominion  of  Wales,  or  town  of 
J3ervvick-upon-Tweed,  or  any  of  them,  or  any  part  thereof,  then 
belonging  or  thereafter  to  belong  to  her  Majesty,  her  heirs  or 
successors,  or  to  any  other  person  or  persons  in  trust  for  her 
Majesty,  her  heirs  or  successors,  in  possession,  reversion,  re- 
mainder, use,  or  expectancy,  whether  the  same  were  or  should 
be  in  right  of  the  Crown  of  England,  or  as  part  of  the  princi- 
pality of  Wales,  or  of  the  duchy  or  county  palatine  of  Lancaster, 
or  otherwise  howsoever,  to  any  person  or  person*;,  body  politic  or 
corporate  whatsoever,  whereby  any  estate  or  interest  whatsoever, 
in  law  or  equity,  shall  or  may  pass  from  her  Majesty,  her  heirs 
or  successors,  shall  be  utterly  void  and  of  none  effect ;  unless 
such  grant,  lease,  or  assurance  be  made  for  some  term  or  estate 
not  exceeding  thirty-one  years,  or  three  lives,  or  for  some  term 
of  years  determinable  upon  one,  two,  or  three  lives  ;  and  unless 
such  grant,  lease,  or  assurance  respectively  be  made  to  commence 
from  the  date  or  making  thereof;  and  if  such  grant,  lease,  or  as- 
surance be  made  to  take  effect  in  reversion  or  expectancy,  that 
then  the  same,  together  with  the  estate  or  estates  in  possession, 
of  and  in  the  premises  therein  contained,  do  not  exceed  three 
lives  or  the  term  of  thirty-one  years  in  the  whole,  and  unless 
such  grant,  &,c.  be  so  made  that  the  tenant  be  liable  to  punish- 
ment for  waste ;  and  unless  there  be  reserved  upon  every  such 
grant,  lease,  or  assurance  respectively,  the  ancient  or  most  usual 
rent,  or  more,  or  such  rent  as  had  been  reserved,  yielded  and 
paid  for  such  of  the  said  manors,  messuages,  lands,  tenements, 
rents,  tithes,  or  other  hereditaments  as  shall  be  therein  con- 
tained, for  the  greater  part  of  twenty  years  before  the  making 
thereof;  and  where  no  such  rent  shall  have  been  reserved  or  pay- 
able, that  then  upon  every  such  grant,  lease,  or  assurance  there 
be  reserved  a  reasonable  rent,  not  being  under  the  third  part  of 
the  clear  yearly  value  of  such  of  the  said  manors,  messuages, 
lands,  tenements,  tithes,  or  other  hereditaments  as  shall  be  con- 
tained in  such  lease  or  grant ;  and  unless  such  respective  rents 
be  made  payable  to  her  Majesty,  her  heirs  or  successors,  who 
shall  make  such  lease  or  grant,  and  to  her  or  their  heirs  or  suc- 
cessors, during  the  whole  term  or  time  of  the  continuance  thereof 
respectively." 

12.  By  the  sixth  section  of  this  statute,  it  is  provided,  that 
where  the  greater  part  of  the  yearly  value  of  any  tenements  shall 
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consist  of  the  buildings  thereon,  which  may  want  to  be  repaired 
or  re-edified,  the  Crown  may  demise  such  tenements  for  fifty  years 
or  three  lives,  to  commence  from  the  date  of  the  lease  ;  or  if  in 
reversion,  then  the  same,  with  the  estate  in  possession,  not  to 
exceed  fifty  years  or  three  lives ;  and  be  dispunishable  for  waste  ; 
and  so  as  such  rent  be  reserved,  as  is  required  in  the  preceding 
section, 

13.  By  the  eighth  section  of  this  statute  it  is  provided,  that 
this  act  shall  not  extend  to  disable  the  Crown  from  making  such 
leases,  copies,  or  grants,  as  it  might  make  under  the  statute 
12  Will.  3.  for  making  leases  or  copies  of  offices,  lands,  or  here- 
ditaments, parcel  of  the  duchy  of  Cornwall  ;  "  or  to  disable  her 
Majesty,  her  heirs  or  successors,  to  make  any  grant  or  restitu- 
tion of  any  estate  or  estates  thereafter  to  be  forfeited,  for  any 
treason  or  felony  whatsoever  ;  or  to  disable  her  Majesty,  her 
heirs  or  successors,  to  grant,  demise,  or  assign  any  lands,  tene- 
ments, or  hereditaments  which  should  be  seised  or  taken  into 
her  or  their  hands  upon  any  outlawry  at  the  suit  of  her  or  their 
subjects,  as  had  been  usual ;  or  any  estate  whatsoever  which 
was  or  should  be  seised,  extended,  or  taken  in  execution  for  any 
debt  owing  or  to  be  due  to  the  Crown,  as  she  or  they  should 
think  fit;  or  to  make  any  grants  or  admittances  which  of  right 
or  custom  ought  to  be  made,  of  any  copyhold  lands,  tenements, 
or  hereditaments,  parcel  of  any  manor  or  manors  of  her  Majesty, 
her  heirs  or  successors." 

14.  By  the  statute  34  Geo.  3.  c.  75.  the  sixth  section  of  the 
statute  1  Anne  is  repealed,  and  it  is  enacted  (sect.  3.)  that  where 
any  Crown  lands  shall  be  deemed  by  the  Commissioners  of  the* 
Treasury  fit  and  proper  for  the  erection  of  houses  or  other 
buildings,  and  where  the  lessees  shall  agree  to  erect  buildings 
thereon  of  greater  value  than  the  land  so  to  be  leased,  or  where 
the  greatest  part  of  the  yearly  value  of  such  tenements  shall 
consist  of  buildings  ;  it  shall  be  lawful  for  the  Crown  to  demise 
the  land  for  ninety-nine  years  or  three  lives,  from  the  making  of 
such  lease;  or  if  such  lease  be  made  in  reversion,  then  that 
the  estate  granted,  together  with  the  estate  in  possession,  shall 
not  exceed  ninety-nine  years  or  three  lives  :  and  so  as  the  rents 
reserved  be  not  less  than  two  thirds  of  the  reasonable  rent  for 
such  buildings:  and  so  as  there  be  paid  to  the  Crown  a  fine  to 
the  amount  of  the  remaining  part  of  such  annual  sum,    sub- 
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ject  to  a  discount,  not  to  be  computed  at  u  liigher  late  than 
the  highest  rate  of  interest  at  the  time  :  and  when  tliere  shall 
happen  to  be  no  building  upon  the  land  to  be  demised,  or  that 
the  buildin«i[8  thereon  shall  be  ao-reed  to  be  rebuilt,  or  other 
new  buildings  to  be  erected,  then  there  shall  be  reserved  such 
annual  rent  as  shall  be  deemed  reasonable,  without  taking  any 
fine  :  and  so  as  in  every  lease  last  aforesaid  there  be  contained 
a  covenant  on  the  part  of  the  lessee  for  erecting  houses  or 
other  buildings  thereon,  and  for  keeping  them  in  repair:  and 
so  as  the  rents  be  reserved  free  of  all  manner  of  taxes,  during  the 
whole  of  the  term  :  except  such  rent  as  the  Treasury  shall  think 
fit  to  be  allowed,  not  exceeding  the  term  of  three  years  :  and 
so  as  the  lessees  execute  counterparts  of  such  leases. 

15.  By  the  fourth  section  it  is  enacted,  that  on  every  grant 
or  lease  to  be  made  by  the  Crown,  (advowsons  and  such  grounds 
with  buildings  thereon  as  are  authorized  to  be  granted  for 
ninety-nine  years  or  three  lives,  and  whereon  any  fine  shall  be 
payable,  only  excepted,)  there  shall  be  reserved  such  clear 
annual  rents,  as  shall  be  deemed  by  the  Treasury  to  be  reason- 
able, without  taking  any  fine ;  and  such  rent  shall  be  payable 
during  the  whole  term ;  and  no  such  lease  shall  be  good  in  law, 
unless  the  lessees  execute  a  counterpart  thereof. 

16.  By  the  5th  section  it  is  enacted,  that  it  shall  not  be  law- 
ful to  renew  any  such  lease  for  any  term  of  years  whatever,  until 
within  five  years  of  the  period  of  its  expiration  ;  except  such 
tenements  as  are  thereby  authorized  to  be  granted  for  ninety- 
nine  years ;  nor  to  renew  any  lease  for  ninety-nine  years,  until 
within  twenty  years  of  the  expiration  of  the  same  j  nor  any 
lease  for  lives,  so  long  as  there  shall  be  more  than  one  of  such 
lives  in  being,  except  in  the  cases  before  mentioned. 

17.  By  (he  7th  section  it  is  provided,  that  where  any  wastes 
or  commons,  in  which  the  Crown  has  any  interest,  shall  be 
deemed  fit  to  be  inclosed,  and  shall  be  by  authority  of  Parlia- 
ment, or  otherwise,  authorized  to  be  inclosed  ;  or  where  any 
lands,  held  under  a  lease  from  the  Crown,  shall  be  deemed  by 
the  Treasury  fit  and  expedient  to  be  planted,  and  appropriated 
to  the  growth  of  timber,  or  any  farm-house  to  be  erected,  or  any 
pits  to  be  sunk,  for  the  working  of  mines,  quarries,  or  collieries ; 
and  where  the  term  or  estate  in  possession  shall  be  deemed  by 
the  Treasury  to  be  insufficient  to  repay  the  costs  of  such  im- 

VOL.  V.  E 
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provements;  in  every  sucli  case  it  shall  be  lawful  to  renew  any 
such  lease,  or  to  grant  any  further  lease,  for  any  term  or  estate 
not  exceeding  the  terms  or  estates  authorized  by  the  act  of  1 
Anne,  or  by  this  act.  And  where  any  houses  or  other  buildings 
shall  require,  or  shall  be  agreed  to  be  rebuilt,  it  shall  be  lawful 
to  grant  any  further  lease  of  such  houses  or  other  buildings,  for 
any  term  or  estate  not  exceeding  the  terms  or  estates  authorized 
by  this  act :  provided  such  rents  are  reserved  as  are  required  by 
this  act;  and  that  covenants  be  inserted  for  erecting  such  new 
houses  or  buildings. 

18.  By  the  8th  section  it  is  enacted,  that  before  the  making  of 
any  grant  or  lease,  a  survey  of  the  premises,  where  the  same 
shall  be  capable  of  such  survey,  and  an  estimate  of  the  improved 
annual  value  thereof,  shall  be  had  and  made  by  a  practical 
surveyor,  under  the  direction  of  the  Treasury ;  who  shall  certify, 
by  his  report  in  writing  under  his  hand,  what  is  the  true  and 
fair  improved  annual  value  of  the  estate  so  surveyed  and  valued, 
and  the  true  and  fair  annual  value  of  the  buildings,  and  the  true 
state  and  condition  of  such  buildings,  and  for  what  term  of  years 
it  shall  be  most  beneficial  to  grant  such  buildings  or  ground:  and 
such  survey  and  valuation  shall  be  verified  by  the  oath  of  such 
surveyor. 

19.  By  the  9th  section  it  is  provided,  that  where  any  tene- 
ments shall  be  of  a  known  fixed  and  unimprovable  value;  or 
where,  from  the  nature  of  such  tenements,  the  annual  value 
thereof  cannot  be  ascertained  by  means  of  a  survey  ;  or  where 
the  value  of  such  tenements  is  small ;  a  lease  thereof  may  be  re- 
newed without  a  survey  thereof. 

20.  By  the  statute  39  8c  40  Geo.  3.  c.  86.  for  the  better  pre- 
servation of  timber  in  the  New  Forest,  and  for  ascertaining  the 
boundaries  of  the  said  forest,  and  of  the  lands  of  the  Crown 
within  the  same,  it  is  enacted  by  the  7th  section,  that  if  the 
commissioners  shall  find  any  land  belonging  to  the  Crown, 
which  has  been  for  fifteen  years  inclosed  and  enjoyed  without 
interruption,  and  which  has  been  improved,  they  may  grant  a 
lease  thereof  for  such  term  of  years  as  shall  appear  to  the  com- 
missioners a  reasonable  compensation  for  the  expense  of  im- 
provement. 

21.  By  the  28th  section  it  is  enacted,  tliat  the  commissioners 
may  treat  for  the  sale  of  small  parcels  of  land,  belonging  to  or 
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claimed  by  the  Crown,  wliich  are  intermixed  with  the  land  of 
individuals,  and  are  not  valuable  for  the  purpose  of  the  forest; 
but  such  lands  to  be  sold  shall  not  exceed  in  any  instance  the 
value  of  500/. 

22.  [By  the  statute  10  Geo.  4.  c.  50.  the  laws  relating  to  the 
management  and  improvement  of  the  land  revenues  of  the 
Crown  were  consolidated,  and  the  provisions  of  the  former  acts 
extended.  By  this  act  the  possessions  and  land  revenues  of 
the  Crown  are  placed  under  the  management  of  the  commis-  s.  R. 
sioners  of  his  Majesty's  woods,  forests,  and  land  revenues. 

23.  The  22d  section  authorises  the  commissioners  to  lease 
for  thirty-one  years ;  the  23d,  to  grant  building  leases  for 
ninety-nine  years ;  and  by  the  26th  section,  it  is  enacted  that 
such  leases  may  be  granted  in  possession  or  reversion,  so  that 
any  lease  in  reversion  shall  not,  with  the  unexpired  term  of  any 
subsisting  lease,  exceed  the  prescribed  period  of  thirty-one  and 
ninety-nine  years. 

24.  By  the  34th  section  the  commissioners  are  empowered  to    .98. 
sell,  by  the  42d  and  two  following  sections  to  exchange,  and  by 

the  52d  section  to  purchase  lands  on  behalf  of  the  Crown.  The 
63d  and  several  succeeding  sections  provide  for  the  enrolments 
of  deeds  relating  to  the  purchase,  sale,  leasing,  or  exchange  of 
lands  under  the  act.  The  124th  section  provides  that  the  act 
shall  not  repeal  or  affect  the  following  statutes,  namely,  the  39 
&  40  Geo.  3.  c.  88.  the  47  Geo.  3.  c.  24.  the  59  Geo.  3.  c.  94. 
and  the  6  Geo.  4.  c.  17.] 

25.  By  the  statute  39  &  40  Geo.  3.  c.  88.  it  is  enacted,  "That  Of  the  King's 

.   .  .     .  .  .  r,  private  pro- 

none  of  the  provisions  and  restrictions  contained  in  the  acts  of  perty. 
1  Anne  and  34  Geo.  3.  shall  extend  to  any  manors,  messuages, 
lands,  tenements,  or  other  hereditaments,  of  whatsoever  tenure 
the  same  may  be,  which  had  at  any  time  theretofore  been  pur- 
chased by  his  Majesty,  or  should  at  any  time  thereafter  be  pur- 
chased by  his  Majest}^,  his  heirs  or  successors,  out  of  any  monies 
issued  and  applied  for  the  use  of  his  or  their  privy  purse ;  or 
with  any  other  monies  not  appropriated  to  any  pubhc  service , 
or  to  any  manors,  messuages,  lands,  tenements,  or  other  here- 
ditaments, of  whatsoever  tenure  the  same  may  be,  which  came 
to  his  Majesty,  or  may  come  to  him,  his  heirs  or  successors,  by 
the  gift  or  devise  of,  or  by  descent  or  otherwise  from,  any  of  his, 
her,   or    their  ancestors,  or   any  other   person  or   persons   not 
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being  Kings  or  Queens  of  the  realm  ;  and  tliat  the  same  should 
operate  to  all  intents  and  purposes  as  from  the  birth  of  his 
Majesty. 

2().  By  the  4th  section  it  is  enacted,  that  it  shall  be  lawful 
for  the  King,  his  heirs  and  successors,  from  time  to  time,  by  any 
instrument  under  his  and  their  royal  sign  manual,  attested  by 
two  or  more  witnesses,  at  his  and  their  free  will  and  pleasure,  to 
grant,  sell,  or  give,  all  and  every  or  any  of  the  manors,  mes- 
suages, lands,  tenements,  and  hereditaments  so  purchased,  or  to 
be  purchased,  or  which  had  or  should  come  to  his  Majesty,  his 
heirs  or  successors,  as  aforesaid,  whether  of  freehold,  or  copy- 
hold, or  customary,  or  leasehold  tenure,  and  whether  conveyed 
or  assured  to,  or  otherwise  vested  in  his  Majesty,  his  heirs  or 
successors,  as  aforesaid,  to  any  person  or  persons,  for  any  estate 
or  estates,  or  for  any  intents  or  purposes,  as  any  of  his  Majesty's 
subjects  might  grant,  sell,  or  give  the  like  manors,  &c. ;  and  all 
persons  seised  of  any  manors,  &c.,  or  any  estate  therein,  in  trust 

Vule  4  Geo.  4.  ^qj.  j^jg  ]VTajesty,  his  heirs  or  successors,  shall  convey,  surrender, 
assign,  or  otherwise  assure  the  same,  in  such  manner  as  his  Ma- 
jesty, his  heirs  or  successors,  under  his  or  their  royal  sign  manual, 
to  be  attested  as  aforesaid,  shall  direct. 

Of  lands  ac-  97.  By  the  Statute  47  Geo.  3.  c.  24.,  recitin'v  the  precedino- 

quired  by  '  s  i  o 

t'scheat  or  for-  statute,  and  that  doubts  existed,  whether  the  powers  therein 
given  extended  to  lands  which  had  or  might  come  to  his  Majesty, 
his  heirs  or  successors,  in  right  of  his  duchy  of  Lancaster,  or  by 
reason  that  the  same  had  been  purchased  by  or  for  the  use  of  or 
in  trust  for  any  alien  or  aliens  ;  and  whether  the  same  extended 
to  enable  his  Majesty  to  grant  any  rents,  or  arrears  of  rent, 
accrued  in  respect  of  any  manors,  &c.,  before  any  grant  thereof 
under  the  said  act,  it  is  enacted,  '*  That  in  all  cases  in  which  his 
Majesty,  his  heirs  or  successors,  hath  or  shall,  in  right  of  his 
Crown,  or  of  his  duchy  of  Lancaster,  become  entitled  to  any  free- 
hold oi  copyhold  manors,  &.C.,  either  by  escheat  for  want  of 
heirs,  or  by  reason  of  any  forfeiture,  or  by  reason  that  the  same 
had  been  purchased  by  or  for  the  use  of,  or  in  trust  for  uny  alien 
or  aliens,  it  shall  be  lawful  for  his  Majesty,  his  heirs  and  succes- 
sors, by  warrant  under  his  or  their  sign  manual,  or  under  the 
seal  of  the  duchy  of  Lancaster,  according  to  the  nature  of  the 
title  to  such  manors,  Sec,  to  direct  the  execution  of  any  trusts 
or  purposes  to  which   the  same  may  have  been  directed  to  be 
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applied  ;  and  to  make  grants  of  such  manors,  &.c.,  or  of  any  rents 
or  profits  then  due  and  in  arrear  to  his  Majesty,  in  respect  there- 
of respectively,  to  any  trustee  or  trustees,  or  otherwise  for  the 
execution  of  any  such  trusts  or  purposes;  or  to  any  person  or 
persons  for  the  purpose  of  restoring  the  same  to  any  of  the  fa- 
mily of  the  person  or  persons  whose  estates  the  same  had  been  ; 
or  of  carrying  into  effect  any  intended  grant,  conveyance,  or  de- 
vise of  any  such  person  or  persons,  in  relation  thereto ;  or  of  re- 
warding any  peison  or  persons  making  discovery  of  any  such 
escheat,  or  of  his  Majesty's  right  and  title  thereto,  as  to  his  59Geo.3.c.94. 
Majesty,  his  heirs  or  successors  respectively,  shall  seem  lit."  ^"'   '  ^' 

28.  The  King's  grants  are  construed  in  a  very  different  man-  How  King's 
ner  from  conveyances  made  between  private  subjects;  for,  being  construed, 
matter  of  record,   they  ought  to  contain  the  utmost  truth  and 
certainty  :  and  as  they  chiefly  proceed  from  the  bounty  of  the 
Crown,  they  have  at  all  times  been  construed  most  favourably 

for  the  King,  and  against  the  grantee  ;  contrary  to  the  manner  piowd.  243. 
in  which  all  other  assurances  are  construed. 

[And  the  introduction  of  the  words  ex  mero  motu  cS"  ex  certa  5  p^ic'e,  on!  ' 
scientia,  will  not  reduce  a  royal  grant  to  the  same  standard  of 
construction  as  the  grant  of  a  subject.] 

29.  Thus,  if  the  King  grants  lands,  or  a  rent  issuing  out  of 
them,  to  A.  B.,  without  any  limitation  of  estate,  the  grantee  will 
only  take  an  estate  at   will,   on  account  of  the  uncertainty ; 
whereas,  in  the  case  of  a  grant  by  a  subject,  an  estate  for  life  Tit.  32.  c.  19. 
would  have  passed. 

30.  King  Henry  VIII.  granted  lands  to  Lord  Lovel,  to  have  1  Kep.  43  b. 
and  to  hold  to  him  and  to  his  heirs  male  ;  and  it  was  adjudged 

void  :  for  the  King  could  not  grant  such  estate  of  inheritance  in 

fee  simple,  to  make  the  males  to  be  inheritable,  and  exclude 

the  females.     But  in  the  case  of  a  private  person,  such  a  grant  Tit.  32.  c.  22. 

would  have  passed  an  estate  in  fee  simple. 

31.  The  King's  grant  shall  not  be  taken  to  a  double  intent.  Case  of  mines. 
Thus,  if  the  King  grants  lands,  and  the  mines  therein  contained,  \  j^ep.  46  b. 
it  will  only  pass  common  mines,  and  not  mines  of  gold  or  silver ;  ^^  ^' 

for  the  common  intent  of  the  grant  is  satisfied  by  the  passing  of 
mines  of  coal,  lead.  Sec. 

32.  By  the  statute  called  Prerogativa  Resets,  17  Edw.  2.  c.  15.  ^^''=»«  passes  by 

.     ,  •'  .  .  general  words. 

It  is  declared,  that  when  the  King  gives  or  grants  lands  or  ma- 
nors, with  the  appurtenances,  unless  he  makes  express  mention 
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10  Rep.  64  a.  in  the  deed  of  the  knights'  fees,  advowsons  of  churches,  and 
dowers,  when  they  fall,  then  the  King  reserves  to  himself  such 
fees,  &c.  although  among  other  persons  it  had  been  observed 
otherwise. 

Wem.  33.  It  has  been  held,   that  this  act  is  restrained  to  the  three 

cases  of  advowsons,  knights'  fees,  and  dower  ;  for  a  court-leet  will 
pass  without  express  words.  So  of  a  forest  appendant  to  a  ma- 
nor ;  and  the  words  of  the  act  being  qiiando  dominus  rex  dat  vel 
concedit,  metises  of  restitution,  advowsons,  &.c.  will  pass  without 
any  express  mention  of  them. 

34.  When  the  grant  of  the  King,  in  general  terms,  refers  to  a 
certainty,  it  is  the  same  as  if  the  certainty  had  been  expressed 
in  the  grant ;  though  such  certainty  be  not  of  record,  but  lie  in 
averment,  by  matter  in  pais,  or  in  fact. 

AVhistler's  case,       35.  Queen  Elizabeth,  beine;  seised   in  fee  jure  coroucc  of  the 
10  Eep.  tJ3.  . 

manor  of  Whitchurch,  to  which  an  advowson  was  appendant, 
granted  the  manor,  with  the  appurtenances,  for  twenty-one 
years,  excepting  the  advowson  ;  and  afterwards  reciting  the  said 
demise  and  exception,  she  made  another  grant  to  the  same 
grantee,  for  another  term  of  years,  with  the  like  exception.  King 
James  I.,  in  consideration  of  services,  ex  certd  scientiu,  S)X.,  granted 
the  manor,  cum  siiis  jnribus,  S,'c.  to  G.  H.,  excep/is  f/iice  in  eisdem 
Uteris  patenti/jus  excipiuntur ;  and  mentions  the  lease  in  reversion, 
and  the  like  exception  therein  ;  but  then  follows  this  clause — 
Et  ulterius  de  uheriori  gratia  nostra,  et  ex  certd  scientid,  S^x.,  damns 
omnia  et  singula  tenementa  prtedicto  manerio  (juofjuc  modo  spcct.  Sfc. 
et  uberius  damns,  Sjc,  to  the  said  G.  H.  and  his  heirs,  the  said 
manor,  ac  ccclera  omnia  et  singula pramissa,  cum  eoruni  pertinentiis 
adeo  ptene,  S^c,  as  the  same  came  to  him,  and  they  were  in  his 
hands.  It  was  resolved,  1.  That  the  advowson  passed,  because 
it  was  clearly  referred  to  in  the  grant.  II.  That  if  the  words 
adeo  p/ene  et  integre  had  been  omitted,  then  it  would  not  have 
passed  by  the  first  clause ;  but  by  the  addition  of  the  last  clause, 
all  the  parts  of  the  patent  taking  effect  at  one  and  the  same  time, 
the  advowson  should  j)ass  as  appendant.  III.  Though  the  first 
clause  of  the  grant  referred  to  the  demise  in  which  the  advowson 
was  excepted,  yet  by  the  middle  clause  all  tenements,  &c.  per- 
taining to  the  said  manor  were  granted  ;  and  the  last  clause 
granted  the  manor,  with  the  appurtenances,  &c.  adeo  plene,  SjC. 


Title  XXXIV.  King!>  (Irani,  s.  3G— 38.  55 

36.  The  manor  of  Laburn,  to  which  an  advovvson  was  apijend-   I^^"  ^-  Ep'sc. 

'  '  Korhester, 

ant,  came  to  King  Hen.  VI II.  by  the  dissolution  of  the  monas-  2  .Mod.  l. 
teries,  who  fiianted  the  manor  to  the  Archbishop  of  Canterbury, 
excepting-  the  advowson ;  and  afterwards  the  archbishop  re- 
granted  the  same  to  the  King,  together  with  tlie  advowson ;  and 
then  the  King  granted  the  manor  of  Laburn,  et  advocalioiieni 
ecclesicc  de  Labnrii  dkto  arc/iicpiscopo  dndnm  sped.,  and  which 
was  re-granted  to  the  said  King  by  the  said  archbishop,  and 
formerly  belonging  to  the  abbot  of  Grey  Church,  Sec.  adeo  p/ene 
as  the  said  archbishop  or  abbot  had  it,  or  as  it  was  in  our  hands, 
by  any  ways  or  means  howsoever. 

The  question    was,  whether   the   advowson    passed    by    this 
grant. 

Ellis,  Just,  said  the  general  words  adeo  pleue,  as  the  King  had 

it  by  any  ways  or  means  whatsoever,  were  suflicient  to  pass  it :   l^ee  v.  Browne, 

\       ^         -^  .  .  lfreeni.207. 

and  judgment  was  given  accordingly. 

37.  But  where  general  words  do  not  refer  to  any  certainty, 
they  will  not,  in  grants  by  the  Crow^n,  pass  any  thing. 

38.  In  the  river  Banne,  in  Ulster,  where  the  stream  is  navi-  Fishery  of  the 
gable,  there  is  a  rich  fishery  of  salmon,  which  was  parcel  of  the  Davys]  55. 
ancient  inheritance  of  the  Crown.     In  the  first  year  of  King  Duke  of 
James  I.,  Sir  Randall  Macdonnell  obtained  a  grant  to  him  and  Fogwdl,  5  Bar. 
his  heirs,  by  letters  patent,  of  the  territory  of  Rout,  which  is  ad-  ^  ^''^'^^^-  ^'^• 
joining  to  the  river  Banne,  in  that  part  where  the  fishery  is  :  by 

these  the  King  granted  to  him,  o/imia  caslra,  messuagia,  tofta, 
molendina,  terras,  prata,  pascua,  piscarias,  piscatioites,  aquas, 
a(ptarum  cursus,  &)C.  ac  omnia  alia  hc&reditamenta  in  vel  infra  dic- 
tum territorium  de  Rout,  exceptis  et  ex  hac  concesaione  nobis  ficere- 
dibus  et  successoribus  nostris  reservatis,  tribiis  partibus  piscalioms 
Jiuminis  de  Banne. 

It  was  resolved  by  the  Judges  of  Ireland,  that  no  part  of  the 
fishery  passed  by  these  letters  patent ;  that  no  part  of  this  royal 
fishery  could  pass  by  the  grant  of  the  land  adjoining,  by  the 
general  grant  of  all  fisheries;  for  this  royal  fishery  was  not  ap- 
purtenant to  the  land,  but  was  a  fishery  in  gross,  and  parcel  of 
the  inheritance  of  the  Crown  by  itself;  and  general  words  in  the 
King's  grants  shall  not  pass  such  special  royalty,  which  belongs 
to  the  Crown  by  prerogative ;  for  mines  royal,  amerciaments 
royal,  or  escheats  royal,  should  not  pass  by  general  words,  of  all  riowd.  333. 
mines,  amerciaments,  and  escheats. 
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It  was  also  agreed,  that  where  the  King  granted  to  Sir  R.  M. 
all  the  territories  adjoining  to  the  river,  and  all  fisheries  within 
the   territory,    exceptis  tribus  partibus  piscaria  de   Bannc ;    the 

Att.-Gen.  v.       fourth  part  of  the  fishery  should  not  pass  to  him,  for  the  King's 

2  Mod.  106.       grant  should  pass  nothing  by  implication. 

Rex  ...  itnlHir  39    jf  ^}  ,  ^J       grants  the  manor  of  D.  with  the  appurte- 

and  \\  ilkin,  t>    to  11 

2  Roll.  Ab.        nances,  and  all  other  lands,  pastures,  woods,  et  /uereditamenta 
186.  ,  .  .  ,  ,  , 

ante  liac  cognita,  nsitata,  accepta,  vet  reputata,  lit  memorum  vel 

parcel/a  manerii  prcedicti ;  a  wood  which  was  not  parcel  of  the 
manor  truly,  and  in  right,  that  is,  facto  etjure,  shall  not  pass 
though  it  be  averred  that  the  said  wood,  adhunc  anleafuit  repu- 
tat^  et  parcel'  manerii pradicti;  without  saying  that  it  had  been 
reputed  parcel,  time  out  of  mind.  And  if  it  had  been  averred 
that  the  wood  was  reputed  parcel  of  the  manor,  time  out  of 
mind,  &c.,  though  in  the  case  of  a  common  person,  proofs  of 
such  issue  might  be  by  vulgar  and  diflfused  reputation  of  people 
of  the  same  vill,  or  of  other  manors  or  vills  adjoining,  &c.,  or  of 
the  body  of  the  county;  yet  in  the  case  of  the  King,  in  such 
issues,  as  to  the  word  reputation,  the  evidence  or  proof  should 
not  be  by  such  vulgar  and  diffused  reputation  of  the  people ;  but 
the  proofs  ought  to  be  by  some  matter  of  record  or  writing,  as 
by  the  express  valuation  of  it,  between  the  prince  and  his  sub- 
ject, in  the  particulars  of  the  purchase ;  or  in  the  surveys  and 
See  also  Alt.-      books  of  accounts  of  the  auditors  and  receivers,  bailiffs,  and  such 

Gen.  ti.Aiaiquis  _  .  . 

of  Dovvnshire,     officers  and  ministers,  always  entered  and  answered  in  the  rolls 
"*    "   '     '  ■      and   books,  as  parcel  of  the  manor  ;  otherw  ise  it  was  not  any 

proof  of  reputation  in  the  case  of  the  King. 
Where  theKing       4()_  Whenever  the  King  is  misinformed  in  the  nature  of  his 

is  deceived.  _      _  ° 

estate,   so  that  his  intent  cannot  take  effect ;   or  where,  ni  a 

King's  grant,  there  is  such  a  misrecital,  false  surmise,  or  false 

consideration,  as  to  show  that  the  Crown  was  deceived,  the  grant 

will  be  void. 

Case  oi  Alton  4]     King  Hcnrv  VIII.   beins  tenant  in  tail  of  the  manor  of 

Woods.  .       ^  .       ^         . 

1  Rep.  40.  Abbottcsley,  with  the  reversion  to  him,  his  heirs  and  successors, 
gave,  by  his  letters  patent,  the  said  manor  to  Walter  Walshe, 
and  to  the  heirs  male  of  his  body.  The  question  was,  whether 
this  gift  was  good  or  not :  and  it  was  held  that  it  was  void  ;  be- 
cause the  King  having  only  an  estate  tail  himself,  could  grant 
only  lui  his  own  life,  for  he  could  not  grant  a  greater  estate  than 


Moo.  413. 
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ho  had  ;  so  that  being  ignorant  of  the  estate  he  was  entitled  to, 
he  was  deceived  in  granting  it. 

42.  If  the  King  grants  an  olHce  for  life,  and  after  grants  it  in  Curie's  c;a»e, 
reversion  to  13.,  which  is  void,  and  afterwards  reciting  the  grant 

to  B.  as  a  good  grant,  he  grants  it  to  commence  after  the  grant 
to  B. ;  the  King  is  deceived  in  tliis  last  grant,  and  therefore  it  is 
void. 

43.  If  the  King  recites,  that  where  by  letters  patent  the  office  Mead  i . 
of  Marshal  of  the  Court  of  King's  Bench  was  granted  to  J.  S.  o  iioli.Ab. 
for  life;  and  that  the  said  J.  S.  had  surrendered  it;  and  that  in  ^^^' 
consideration  of  this  surrender,  the  King  granted  the  office  to 

J.  D.  for  life.  If  the  office  was  not  in  fact  granted  to  J.  S.,  or  if 
he  did  not  surrender  it,  tlie  grant  to  J.  D.  will  be  void,  because 
there  were  no  such  considerations  as  were  recited. 

44.  Queen  Ehzabeth  having  right  to  present  to  a  living  as  Green's  case, 
patroness,  by  letters  patent,  granted  the  presentation  ratione  ^    ^^'  ^^' 
lapsus:  it  was  held  void,  because  she  was  deceived  as  to  her 

title. 

45.  It  is  laid  down  by  Popham,  that  if  the  Crown  should  let  Mason  i>. 
the  manor  of  D.,  quod  qitidem  manerium  is  of  the  annual  value  ^^0^3^34 
of  4/.,  where  it  is  not  let  for  such  a  rent,  and  the  rent  or  value  is 
misrecited,  yet  the  lease  would  be  good,  because  there  was  a 
certainty  before  ;  and  the  addition  of  quod  quidem,  Sec.  was  not 
material.     But  if  the  Crown  let  the  manor  of  D.  of  the  annual 

rent  of  41.,  which  was  intended  to  be  of  such  a  value,  and  was 
let  at  a  greater  rent,  or  appeared  upon  record  to  be  of  a  greater 
value,  it  would  be  void  :  because  in  the  first  case  the  Crown  in- 
tended to  pass  the  manor ;  and  the  addition  of  the  quod  quidem, 
&.C.  was  but  to  add  another  certainty :  but  when  it  was  in  one  Alcock  v. 
sentence,  that  it  was  of  such  a  value,  and  that  m  tali  parte  the  5^10^.340 
intent  of  the  Crown  appeared  not  to  grant  a  thing  above  such  a 
value,  it  was  otherwise. 

46.  In  Bacon's  Abridgment  the  following  exceptions  are  laid  Exceptions. 

.  .  ,    li'-  1  rerog. 

down  to  the  above  cases  :  "  First,  that  in  the  construction  of  F.  2. 
letters  patent,  every  false  recital  (a)  in  a  part  material  will  not 
vitiate  the  grant,  if  the  King's  intent  sufficiently  appears." 

(a)  [The  King's  grant  may  be  explained  by  recital,   Lowe  v.  Govcit,  3  Bar.  & 
Adoi.  863,] 
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Hex  r.  Episc.  47.  Thus  where  the  King  made  a  grant  to  a  person  as  a  knight, 

1  LordKayin.  who  in  fact  was  not  a  knight,  though  the  grant  was  held  void, 
Show.  Pari.  ^'°'"  *^^^  reason,  by  the  Court  of  King's  Bench,  yet  the  judgment 
Ca.  212.  ^yas  reversed  by  the  House  of  Peers. 

48.  "  Secondly,  that  if  the  King  is  not  deceived  by  the  false 

suggestions  of  the  party,  but  only  mistaken  by  his  own  surmises, 

this  will  not  vitiate  his  grant." 
f?V-^^'"Pf'        49.  King  Charles  II.  granted  the  office  of  searcher  at  Ply- 

ILd.  Kaym.49.  o  t>  j 

mouth  to  John  Martin,  dnrante  bene  placito ;  afterwards  by  other 

letters  patent,  reciting  the  grant  to  Martin,  he  granted  this 
office  to  Fryer  for  life,  to  commence  after  the  death,  surrender, 
or  forfeiture  of  Martin.  Fryer  afterwards  surrendered  his  letters 
patent  to  the  King,  who,  in  consideration  of  the  surrender, 
granted  the  office  to  Henry  Kempe  for  hfe,  to  commence  after 
the  death,  surrender,  forfeiture,  or  other  determination  of  the 
estate  of  Martin  ;  and  afterwards  to  William  Kempe  for  life,  to 
commence  after  the  death,  surrender,  forfeiture,  or  other  deter- 
mination of  the  estates  of  Martin  and  Henry  Kempe. 

Upon  the  death  of  King  Charles  II.  a  scire  facias  was  sued 
out  to  repeal  these  letters  patent.  Sir  S.  Eyre,  Just,  said  it  was 
objected  that  the  King  was  deceived  in  his  grant  to  Fryer, 
which  was  to  commence  after  the  death,  surrender,  or  forfeiture 
of  Martin  ;  for  the  estate  of  Martin  being  only  an  estate  at  will, 
it  could  not  be  surrendered  or  forfeited ;  because  those  acts, 
which  in  cases  of  other  particular  estates  would  amount  to  a 
forfeiture  or  surrender,  in  case  of  an  estate  at  will,  amounted  to 
a  determination  of  the  will ;  and  therefore  there  could  not  be  a 
surrender  or  forfeiture  of  an  estate  at  will.  And  in  fact  the 
estate  of  Martin  did  not  determine  by  his  death,  surrender,  or 
forfeiture,  but  by  the  death  of  King  Charles  II.;  and  therefore 
the  grant  to  Fryer  could  not  take  effect,  because  Martin's  estate 
did  not  determine  by  his  death,  surrender,  or  forfeiture. 

To  answer  which  objections  he  said  that  it  ought  to  be  con- 
sidered, 1.  When  the  King  shall  be  said  to  be  deceived  to  avoid 
his  grant.  2.  In  what  manner  the  grant  of  the  King  should 
take  effect;  and  what  construction  it  should  have. 

As  to  the  Hrst,  where  the  matter  expressed  to  be  suggested  on 
the  part  of  the  grantee  was  false,  and  to  the  prejudice  of  the 
King ;  there  if  the  King  was  deceived,  that  would  avoid  the 
grunt.     But  wlierc  the  words  were  the  words  of  the  King,  and 
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it  appeared  that  he  had  only  mistaken  the  law ;  there  he  should 
not  be  said  to  be  deceived,  to  tlie  avoidance  of  the  grant:  as  if 
there  was  an  estate  in  esse  not  recited ;  or  when  the  grant  was 
recited  to  be  of  less  value  than  it  actually  was,  by  the  sugges- 
tion of  the  party  ;  there  the  King  was  deceived,  and  the  grant 
should  be  void.  For,  in  the  first  case,  the  intent  of  the  King 
was  to  grant  an  estate  to  take  effect  in  possession,  which  intent 
could  not  take  effect,  because  there  was  an  estate  before  in  esse, 
not  recited.  In  the  second  case,  if  the  grant  were  good,  the 
Kinof  would  ar^nt  more  than  he  had  designed  to  do.  But  if  the 
Kinof  was  not  deceived  in  his  consideration,  nor  otherwise  to 
his  prejudice,  but  his  intent  was  to  pass  the  lands,  only  he 
was  deceived   in  the  law,  nevertheless  his  grant  should  be  good. 

2.  In  what  manner  the  letters  patent  of  the  King  should  be 
construed,  when  he  was  mistaken  in  his  own  words  and  affirma- 
tion. And  he  said  that  it  was  a  rule  in  law,  that  where  the 
King  was  not  deceived  by  the  suggestion  of  the  party;  and  it 
appeared  by  the  letters  patent,  that  the  intent  of  the  King  was, 
that  the  patentee  should  take;  such  construction  should  be 
made,  that  the  grant  should  not  be  void. 

To  apply  this  to  the  case.  In  the  letters  patent  to  Fryer,  the 
King  was  not  deceived,  for  the  precedent  letters  patent  were 
truly  recited,  and  the  suggestion  was  true ;  and  the  intent  of 
the  King  was,  that  Fryer  should  take  by  these  patents ;  and 
therefore  such  a  construction  ought  to  be  made,  as  that  the 
grant  might  take  effect. 

Lord  Holt  concurred,  and  judgment  was  given  that  the  letters 
patent  were  good. 

50.  "Thirdly,  that  though  the  King  mistakes, either  in  matter 
of  law  or  fact,  yet  if  this  is  not  any  part  of  the  consideration  of 
the  grant,  it  will  not  vitiate  it." 

51.  King  Henry  VII.  granted  to  Lord  Chandos  a  manor  in  Chandos's 

c  -^  =5  case,  b  Rep.  o5. 

tail ;  and   the  same  King,  by  other  letters  patent,  reciting  the 

former  grant,  and  that  the  said  Lord  Chandos  had  surrendered 
the  same  to  be  cancelled,  and  that  the  same  had  been  cancelled, 
by  reason  whereof  the  King  was  seised  in  fee  ;  did  grant  the 
said  manor  to  Lord  Chandos  and  his  wife,  and  the  heirs  of  Lord 
Chandos. 

It  was  contended  that  the  second  grant  was  void. —  1.  Be- 
cause the  estate  tail  was  not  recited  as  an  estate  tail  continuing, 
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whereupon  the  reversion  might  be  granted,  but  as  an  estate  tail 
determined  ;  and  therefore  the  King  granted  it  as  a  thing  in  pos- 
session, when  in  truth  he  had  but  a  reversion,  expectant  on  an 
estate  tail.  2.  Because  the  King  was  deceived  in  his  grant ;  for 
the  King  by  the  suggestion  of  the  party,  thought  that  by  the 
surrender  of  the  first  letters  patent,  the  estate  tail  was  defeated 
and  determined,  by  reason  of  which  the  King  became  seised  in 
fee,  in  which  the  King  was  deceived.  3.  Because  the  King  was 
deceived  in  the  estate  he  granted  ;  for  he  intended  to  grant  an 
estate  in  fee  in  possession,  and  not  a  reversion  expectant  on  an 
estate  tail. 

After  great  deliberation,  it  was  resolved  that  the  reversion 
passed.  And  as  to  the  said  three  objections,  it  was  considered  how 
much  of  the  said  recital  was  the  suggestion  of  the  party,  and  how 
much  the  affirmation  of  the  King  himself.  And  it  was  held  that 
the  recital  of  the  estate  tail,  and  that  the  patentee  had  surren- 
dered, were,  in  judgment  of  law,  the  information  and  suggestion 
of  the  party;  but  the  clause  that  the  King  was  seised  in  fee,  was 
the  conclusion  of  the  King  himself,  in  which  he  mistook  the 
law.  Also  the  party  informed  the  King  that  he  had  delivered 
up  the  letters  patent  to  be  cancelled,  upon  which  the  King 
affirmed  that  they  were  cancelled  :  that  was  not  the  affirmation 
of  the  party  but  of  the  King;  and  the  affirmation  of  the  King, 
on  the  information  of  the  party,  when  it  was  not  made  any  part 
of  the  consideration,  should  not  avoid  his  grant.     And  it  was 

Ante,  s.  41.  not  like  the  case  of  Alton  Woods  ;  for  there  the  King  was  not 
informed  of  his  true  estate,  and  his  grant  could  not  take  effigct, 
without  fraction  of  estates,  or  wrong  done. 

See  5  Pncp,  52.  "  Fourthlv,  that  the  words  ex  certd  scientid  et  mero  motu, 

217.  .  ^.  . 

Supra,  s.  28.      in  the  King's  charters  and  letters  patent,  do  occasion  them  to 

be  taken  in  the  most  benign  and  liberal  sense,  according  to  the 

intent  of  the  King,  expressed  in  his  grant." 

Ante,  s.  31.  53^  It   j^^s  been  stated  that  royal   mines  do  not  pass  by  a 

riowd.  337.  .  .  ^  .  . 

grant  of  all  mines,  minerals,  &,c.     But  Lord  Chief  Justice  Dyer 

has  said,  that  if  the  Crown  has  a  mine  loyal  in  the  soil  of  J.  S. 

and  grants,  ex  gratia  speciali,  certd  scientid  et  mero  motu,  all  mines 

in  the  lands  of  J.  S.,  the  mine  royal  shall  pass ;  for  else  the 

words  would  be  void  and  without  effect;  because  the  Crown 

cannot  have  a  base  mine  in  the  soil  of  another :  and  therefore 

when  the  Crown  says,  ex  certd  scientid,  and  recites  that  it  is  in 
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the  soil  of  another,  it  shall  not  be  taken  to  be  misconusant  of  the 
thing. 

54.  There  are,  however,  several  cases  in  which  the  words  ex 
certd  scientid  et  mero  motu  were  not  held  sufficient  to  establish 

the  King's   grant,  as  in    T.ord   Lovel's  case,    which    has    been  Ante,  s.  3o. 
already  stated. 

55.  So  where  King  Henry  VII.  being  seised  of  two  manors,  i  iiep.  46  a. 
Ryton  and  Condor,  granted  ex  certd  scientia  et  mero  motu  lotion 

illud  manerium  de  Ryton  8f  Condor,  cum  pertinen\  in  com'  Sa- 
lop ice ;  it  was  held  that  the  grant  was  void,  for  the  King  was 
deceived. 

56.  In  the  same  manner  where  Queen  Elizabeth,  being  seised  Id.  46  b. 
of  the  manors  of  Milburn  and  Sapperton,  in  the  county  of  Lin- 
coln, granted,  ex  certd  scientia,  Sec.  totiim  illud  manerium  de  Mil- 
born  cum  Sapperton,  in  com'  Lincoln'' ;  it  was  held  that  neither  of 

them  passed. 

57.  "  Fifthly,  that  though  in  some  cases  general  words  of 
a  grant  may  be  qualified  by  the  recital,  yet  if  the  King's  intent 

is  plainly  expressed  in  the  granting  part  it  shall  enure  according  lo  Elep.  65  b. 
to  that,  and  is  not  to  be  restrained  by  the  recital." 

58.  In  Bozoun's  case,  26  and  27  Eliz.,  it  was  held  that  a  4  Rep.  34. 
clause  of  no)i  obstante  would  supply  the  defect  of  a  misrecital ; 

and  this  doctrine  was  confirmed  in  the  following  case. 

59.  King  Henry  VIII.  granted  the  manor  of  Sherborn,  in  the  Ati.-Gen.  v. 

PTri  11  r  ^^  ti  i  /iii-i  IIuDgate, 

county  or  York;  and  then  lollowed  these  words:  "  all  which  are  Hard.  231. 
of  such  a  yearly  value  as  is  expressed  in  such  a  particular,"  with 
a  non  obstante  of  any  misrecital  of  the  true  value,  or  that  they 
were  of  greater  value.     The  value  was  not  truly  expressed  in  the 
particular. 

Lord  Chief  Baron  Hale  held  the  grant  good.  He  said  that 
the  reason  why  a  mistake  in  the  consideration,  or  in  the  King's 
title,  or  the  non-recital  of  an  estate,  or  lease  in  being,  shall  vi- 
tiate the  King's  patent,  was,  because  by  his  prerogative  he  ought 
to  be  truly  informed  of  his  case ;  but  it  was  otherwise  in  the  case 
of  a  common  person,  whose  grant  was  to  be  taken  most  strongly 
against  himself;  and  here  the  non  obstante  2^diQd  those  defects,  Hollands 

1     •  1  mi-  7  Fislier, 

and  It  was  the  proper  omce  or  a  non  obstante  to  do  so,  as  ap-  sir  o.  Bridg. 
peared  in  Bozoun's  case.  P"  ^^^" 
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CHAP.  I. 

Origin  and  Nature  of  Fines,  (a) 

Sect.  1.  Origin  of  Fines.  I  Sect.  11.  Taken  froin  the  Roman  Law. 

7.  Description  of.  |  14.   When  first  introduced. 

Section  I. 

When  landed  property  first  became  the  subject  of  alienation,  it  Origin  of  fines. 
was  found  necessary  to  adopt  some  authentic  mode  of  transfer, 

(u)  [By  the  recent  statute  3  &  4  Will.  4.  c.74.  fines  and  recoveries  are  abolished 
from  the  31st  day  of  December  1833,  (in  reference  to  lands  in  England),  and  more 
simple  modes  of  assurance  substituted.  By  the  92d  section  it  is  declared  that  the  act 
shall  not  extend  to  Ireland,  except  where  the  same  is  specially  named.  This  occurs  in 
s.  1.,  respecting  money  directed  to  be  invested  in  the  purchase  of  land  ;  and  in  sections 
71  to  76  inclusive,  as  to  money  to  be  invested  in  the  purchase  of  land  to  be  entailed. 
Fines  and  recoveries,  therefore,  may  still  be  levied  and  suffered  of  lands  in  Irelund. 
A  bill,  however,  is  now  in  progress  through  Parliament  for  abolishing  fines  and  re- 
coveries in  Ireland,  and  for  substituting  more  simple  modes  of  assurance,  and  which,  if 
it  should  pass  in  tlie  present  session,  will  be  noticed  in  the  Appendix  to  this  volume. 
The  proposed  act  is  nearly  a  transcript  (7uutatis  mutandis)  of  the  stat.  3  &  4  Will.  4. 
c.  74.,  with  the  omission  of  those  clauses  of  the  latter  act  which  relate  to  lands  of  tenures 
not  existing  in  Ireland.  Assuming,  therefore,  that  the  proposed  bill  shall  pass,  still 
as  the  title  to  landed  estates  in  England  will,  probably  for  the  next  century,  involve  the 
learning  of  fines  and  recoveries,  the  student  cannot  be  advised  to  dispense  with  the 
careful  investigation  of  tliis  interesting  branch  of  tlie  law  of  real  property.  For  the 
above  reason  the  1-ditor  has  not  felt  himself  at  liberty  to  curtail  any  part  of  the  Author's 
Treatise  on  Fines  and  Recoveries,  which  has  long  and  deservedly  been  esteemed  one  of 
the  most  valuable  portions  of  his  Digest.] 
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which  might  secure  the  possession,  and  evince  the  title  of  the 
purchaser. 

By  the  ancient  common  law,  a  ciiarter  of  feoffment  was  in 
'1  It.  32.  c.  4.  general  the  only  written  instrument  whereby  lands  were  trans- 
ferred or  conveyed.  But  although  this  assurance  derived  great 
authenticity  from  the  number  of  witnesses  by  whom  it  was 
usually  attested,  and  the  solemn  and  public  manner  in  which 
livery  of  seisin  was  given  upon  it,  yet  still  it  may  be  supposed 
that  inconveniences  would  frequently  arise,  either  from  the  loss 
of  the  charter  itself,  or  from  the  difficulty  of  jjroving  it  after  a 
lapse  of  years.  These  circumstances  probably  induced  men  to 
look  out  for  some  other  species  of  assurance,  which  should  be 
more  solemn,  more  lasting,  and  more  easily  proved,  than  a  charter 
of  feoffment. 

2.  Experience  must  soon  have  discovered  that  no  title  could 
be  so  secure  and  notorious,  as  that  which  had  been  questioned 
by  an  adverse  party,  and  confirmed  by  the  determination  of  a 
court  of  justice;  and  the  ingenuity  of  mankind  soon  found 
out  a  method  of  deriving  the  same  advantage  from  a  fictitious 
process. 

To  effect  this  purpose  the  following  plan  was  adopted  :  a  suit 
was  commenced  concerning  the  lands  intended  to  be  conveyed, 
and  when  the  writ  was  sued  out,  and  the  parties  appeared  in 
court,  a  composition  of  the  suit  was  entered  into,  with  the  con- 
sent of  the  Judges,  whereby  the  lands  in  question  were  declared 
to  be  the  right  of  one  of  the  contending  parties. 

3.  This  agreement  being  reduced  into  writing,  was  enrolled 
among  tlie  records  of  the  Court,  where  it  was  preserved  by  the 
proper  officer,  by  which  means  it  was  not  so  liable  to  be  lost  (a) 
or  defaced  as  a  charter  of  feoffment ;  and  being  a  record,  would 
at  all  times  prove  itself.  It  had  also  another  advantage,  that 
being  substituted  in  the  place  of  the  sentence  which  would  have 
been  given,  in  case  the  suit  had  not  been  compounded,  it  was 
held  to  be  of  the  same  nature  and  of  equal  force,  with  a  judg- 
ment of  the  Court. 

Glanv.  lib.  2.  4,  When  this  species  of  agreement   was  completed,  a  writ 


Bracton,  256  a. 


(u)  There  is  a  record  of  a  fine  in  Dugdale's  Origines  Jttridiciales,  p.  92,  dated  28 
Hen.  2.,  which  is  expressly  mentioned  to  have  been  levied,  because  the  charter  of 
feoffment,  by  which  the  lands  had  been  conveyed,  was  lost. — Note  to  former  edition. 


Title  XXXV.  Fine.  C/,.  \.  s.  4—8.  65 

issued  to  the  sheriff  of  the  county  in  which  the  lands  lay,  in  the 
same  form  as  if  a  judgment  had  been  obtained  in  an  adversary 
suit,  directing  him  to  deliver  seisin  and  possession  to  the  person 
who  thus  acquired  the  lands. 

5.  The  form  which  was  first  adopted  in  this  assurance  has 
continued  ever  since.  To  show  the  tenor  thereof,  and  the  dif- 
ference between  it  and  the  charters  wliich  were   then   in   use,  it 

shall  be  here  transcribed  from  Glanville.  Lib.  8.  c. 2, 

IliEC  est  Jinulis  concordia  facta  in  curia  domini  regis  apud 
Westmonasterium,  in  vigilia  beati  Petri  aposto/i,  anno  regni  regis 
Henrici  secundi,  tricesimo  tertio,  coram  lianulpho  de  G/anvi//e, 
justiciario  domini  regis,  et  coram  H.  R.  W.  et  T.  et  aliis  Jidelibus 
domini  regis  qui  ibi  tunc  aderunt,  inter  priorem  et  fratres  hospila/is 
Hierusalem  et  W.  T.  Jilium  Normanum  et  Alanum  Jilium  suum, 
quem  ipse  attornavit  in  curia  domini  regis  ad  iucrandum  et  per- 
dendum,  de  tota  terra  ilia  et  de  pertinentiis  de  qua  terra  tota 
placitum  fuit  inter  eos  in  curia  domini  regis :  scilicet,  quod  pradictus 
W.  et  Alanus  concedunt  et  testantur  donationem  quam  Normanus 
pater  ipsius  W.  ipsis  inde  fecit,  et  illam  terram  totam  quietam 
clamant  de  se  et  heeredibus  suis  domus  hospitalis  et  prefato  priori  et 
fratribus,  in  perpetuum  et  per  liberum  servitium  quatuor  clenari- 
orum  per  annum  pro  omni  servitio,  et  pro  hac  concessione  et  testiji- 
catione  et  quieta  clamantia  prefatus  prior  et  fatres  hospitalis  de- 
derunt  ipsi  Wilhelmo  et  Alano  centum  solidos  sterlingorum. 

6.  This  assurance  was  coWeA  Ji)iis,  orfnalis  concordia,  from 
the  words  with  which  it  begins  ;  and  also  from  its  effect,  which 

is  to  put  a  final  end  to  all  suits  and  contentions.     Thiisdian-  Lib.  8.  c.  3. 
■ville  says — Et  nota  quod  dicitur  talis  concordia  fnalis,  eo  quod 
finem  imponit  negotio,  adeo  ut  neuter  litiganfium  ab  ea  de  ceteio 
poterit  recedere ;  and  Bracton  says — Finis  est  extremitas  unius-  435  b. 
cujusque  rei,  et  ideo  dicitur  fnalis  concordia,  quia  imponit  fnem 
litibus. 

7.  A  fine  may  therefore  be  described  to  be  an  amicable  agree-  Description  of. 
ment    or    composition    of  a    suit,   whether    real    or   fictitious, 

between  the  demandant  and  tenant,  with  the  consent  of  the 
Judges,  and  enrolled  among  the  records  of  the  court  where  the 
suit  is  commenced,  by  which  lands  and  tenements  are  transferred 
from  one  person  to  another ;  or  any  other  settlement  is  made 
respecting  them. 

8.  To   this   mode   of   transferring   estates   of   freehold,    the 

VOL.  V.  F 
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Glan.  lib.  1. 
C.3.  lib.  8.C.3; 
4,5." 


Form.  Angl. 
Dissert,  s.  [6. 


Taken  from  the 
Koinan  law. 
Cowell's  Diet. 
Fine. 


\'oef.  Com. 
Juris.  51. 


Hract.  310  a. 


Vide  Glanv. 
Piol.&Lib.  7. 
c.  1.  and  Sel- 
ten  ad  Fletam. 
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ceremony  of  livery  of  seisin  is  unnecessary  :  not  because  the 
supposition  and  acknowledgment  thereof  in  a  court  of  record 
induces  an  equal  notoriety,  for  in  ancient  fines  no  such  acknow- 
ledgment is  made,  but  because  lands  acquired  in  this  manner 
were  supposed  to  be  recovered  by  sentence  of  a  court  of  justice; 
and  the  possession  was  delivered  by  the  sherifl',  in  pursuance  of 
a  writ  directed  to  him  for  that  purpose  ;  which  was  equal  in 
point  of  notoriety  to  the  ceremony  of  livery  of  seisin. 

9.  A  fine  was,  from  its  first  institution,  more  highly  favoured 
and  protected  by  the  law,  than  any  other  kind  of  assurance  :  for 
if  either  of  the  parties  refused  to  adhere  to  it,  there  was  a 
particular  writ,  by  which  they  were  compelled  to  appear,  called 
querela  cle  Jine  j'uclo  i)i  curia  doniiiii  regis.  And  if  the  fine  was 
proved  to  have  been  duly  levied,  then  the  party  who  refused  to 
adhere  to  it  was  attached,  till  he  found  sufticieut  security  for  his 
compliance. 

10.  In  some  cases,  however,  the  civil  authority  appears  to 
have  been  insuflicient  for  this  purpose.  Thus  Mr.  IVIadox  has 
transcribed  a  record,  from  which  it  appears  that  Julian  De 
Svvadefield  fined  to  King  John  in  100  marks  and  six  palfreys, 
per  sic  quod  Jiiiis  Jacfiis  per  ci/rograp/nan,  el  per  Jinem  duelli, 
inter  ipsum  el  Williehmwi  de  Curton,  de  feodo  iniius  militis  et 
dimidii  cum  pertin.  in  Ellingeham,  coram  justiciariis,  teneatur. 

1 1.  The  idea  of  a  fine  appears  to  have  been  originally  taken 
from  the  Transactio  of  the  Roman  law,  which  was  an  accom- 
modation of  a  suit  already  commenced,  or  an  agreement  re- 
specting some  doubtful  matter,  that  would  otherwise  become  the 
subject  of  a  suit ;  and  is  thus  described  by  an  eminent  writer  on 
the  civil  law — Transactio  est,  super  re  dubiu,  aut  lite  incertd,  con- 
ventio  non  gratuita,  aliquo  dato,  retento,  vel  promisso. 

1 2.  Although  no  modern  writer  on  the  Enghsh  law  has  taken 
notice  of  this  circumstance,  yet  the  definition  of  a  fine  given  by 
Bracton  seems  to  be  a  proof  of  it. — (Joncordia  inforo  seculari  idem 
est  quod  transactio,  et  est  transactio,  de  re  dubiu  et  lite  incertu  aliquo 
dato,  vel  promisso,  vel  retento,  a  lite  transactio.  From  the  similarity 
of  these  definitions,  it  appears  clearly  that  the  English  lawyer 
copied  from  the  Roman.  Nor  should  it  appear  extraordinary, 
that  we  are  indebted  to  the  civil  law  for  the  most  useful  species 
of  assurance,   when   we  consider   how    much    our  first  writers, 
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Glanville  and  Bracton,  have  borrowed  from  Justinian's  code; 
although  some  ol'tlie  more  modern  uuthors  appear  either  to  have 
been  ignorant  of  the  obligations  we  owe  to  the  Romans  in  this 
respect,  or,  from  a  mistaken  pride,  to  have  been  extremely  un- 
willing to  acknowledge  them.  Lord  Coke,  ijowever,  appears  to  i  Inst.  2G2  a. 
have  been  acquainted  with  the  origin  of  fines;  for,  speaking  of 
the  etymology  of  the  word  fine,  he  says—"  And  the  civilians  call 
this  judicial  concord,  tramaclionem  judicialem  dc  re  immofnli." 

13.  The  word  Jinis  appears  to  have  been  used  upon  the  Con- 
tinent, as  synonymous  to  Inimadlo,  in  the  twelfth  century  ;  of 
which  several  charters,  published  by  Muratori,  afford  proof.     A 

part  of  one   of    them    shall    be    transcribed. —  Transactio   inter  Antiq.  Med. 
Gerardum  comitem,  S^c.  atque  Attonum  arckiepiacopum  Fisanum,  449'  '°"'*   * 
aimo  1121.     In  Elerni  Dei  nomine,  Amen.     Breve  i-ecordationis  Id- 463.  487. 
qualiter  Gerardus  Comes,  &\C.Jinem  fecit  et  transactionem  Gratiano 
vicedomino  ad  partem  ecdesicE.  archiepiscopatus  Sancte  Marie  et  Vice 
Attoni  ejusdem  ecclesie  arcliiepiscopo,  S)C.  de  quinque  partibus  in- 
tegris  de  Curte  de  Bellora,  S)r. 

14.  It  has  been  a  favourite  topic  with  our  lawyers,  to  enlarge   \Mjen first  in- 
on  the  antiquity  of  fines.     Some  have  carried  this  idea  so  far  as  Co.  Read. 

to  insist,  that  they  were  coeval  with  the  first  rudiments  of  the  ^  i''owd.  368. 

common  law,  and   formed  an  original  assurance.     Others  have 

contended,  that  fines  were  well  known   in  this  kingdom  before 

the  Norman  conquest,  (a)     But  if  it  be  admitted  that  the  first 

idea  of  a  fine  was  derived  from  the  Roman  jurisprudence,  and  we 

trust  this  fact  has  been  fully  proved,  it  will  follow  that  fines 

could  not  possibly  have  been  known  in  England  until  some  time 

after  the  year  1 130,  when  a  copy  of  the  Pandects  was  found  at 

Amalphi,  in   Italy.      In  consequence   of  which   discovery,  the 

study  of  the  Roman  law  spread  with  uncommon  rapidity  over 

all  Europe,  not  excepting  this  island,  in  which  Roger,  surnaraed  Seldeaad  Fle- 

Vacarius,  who  was  brought  over  here  by  Theobald,  a  Norman        .  •   •  •  • 

abbot,  elected  to  the  see  of  Canterbury  in  the  year  1 147,  read 

public  lectures  at  Oxford  on  the  Roman  law. 

15.  As  a  further  proof  of  this  assertion,  it  may  be  observed,  Orlg.  Jur.  92. 

Form.  Ang. 
(u)  It  was  not  unusual,  in  the  Anglo-Saxon  times,  for  persons  to  execute  contracts  in    Dissert,  s.  15. 
the  county-court,   where  they  were  witnessed  ;  of  which  Hick.es,   in  his  Dissertatio 
Epistolaris,  p.  29,  30,  published   with   the  Thesaurus  Linguarutn  Septentrionalium,  has 
produced  two  instances  ;  but  they  bear  no  sort  of  resemblance  to  fines. — Note  to  former 
edition. 

F    2 
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that  Dugdale  and  Madox,  two  of  the  most  dihgent  and  learned 
inquirers  into  our  ancient  records  and  charters,  have  acknow- 
ledged that  they  could  not  discover  any  traces  of  fines  in  this 
country  before  the  time  of  Henry  II.,  who  ascended  the  throne 
in  1155;  that  is,  thirty-four  years  after  the  introduction  of  the 
Roman  jurisprudence.  So  that  there  can  scarce  remain  a  doubt 
but  that  fines  were  first  introduced  into  England  during  the  reign 
of  King  Stephen,  or  that  of  his  immediate  successor.  King 
Henry  II.,  and  that  we  are  indebted  to  Justinian's  code  for  this 
assurance. 
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CHAP.  11. 

Manner  of'  levying  Fines. 


Slct.     1.  Manner  of  levying  Fines. 
9.  Original  Writ. 

19.  Licentia  Concordandi. 

20.  King's  Silver. 

27.  Rules  of  Court  and  Stalutts 

on  this  Subject. 
30.   Concord. 
42.  Similar  to  a  Judgment. 

51.  Note. 

52.  Foot  ur  Chirograph. 

59.  All  the  Proceedings  on  Fines 
must  be  recorded. 


Sect.  G2.  No  Averment  against  the 
Record  of  a  Fine. 

CJ.  Exception. 

GG.  Motions  to  prevent  Fines 
from  passing. 

Cy.  Felony  to  acknowledge  a 
Fine  in  the  Name  of  an- 
other. 

70.  When  a  Fine  is  completed. 

74.   When  it  begins  to  operate. 

80.  Proclamations, 


Section  I. 

There  is  some  difficulty  in  ascertaining  the  manner  in  which  Manner  of 
fines  were  originally  levied,  on  account  of  the  paucity  of  mate-  ^^^"^ 
rials  for  such  an  inquiry ;  for  except  what  is  to  be  found  in  the 
Dissertation  which  Madox  has  prefixed  to  his  collection  of  An- 
cient Charters,  and  the  few  observations  made  by  Dugdale  on 
this  subject  in  his  Origines  Juridiciales,  nothing  has  been  col- 
lected by  our  law  writers,  or  antiquaries. 

2.  Glanville  describes  a  fine  to  be  an  accommodation  of  a  Lib.  8.  c.  i. 
placitum,  or  suit  actually  commenced.  Coniingit  autem  multoties 
loquelas  motas  in  curia  domini  regis  per  amicabilem  compositionem 
et  Jinalem  concordiam  terminari,  sed  ex  consensu  et  licentia  domini 
regis,  vel  ejus  justiciariorum,  undecunque  fnerit  placitum,  sive  de 
terra,  sive  de  alia  re.  It  even  appears,  that  so  early  as  the  reign 
of  Henry  III.  there  was  a  particular  p/ac/Vi/w  adapted  to  the  pur- 
pose of  levying  a  fine.  Thus  Madox  has  transcribed  a  fine  levied 
in  27  Hen.  III.,  between  Ranulph,  abbot  of  Ramsey,  and  Mathew  iJ'orm.  Angl. 

J     T       1  TT    7      7     •  /••/••  •  /'  •     •  Dissert,  s.  17. 

de  Lay  ham  : — U  nde  placitum  Jims  jacti  summomlumjuit  inter  eos, 

in  eadeni  curia. 
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3.  Madox  seems,  liowever,  to  have  thought  that  a  fine  was 
not  originally  an  accommodation  of  a  suit  in  the  strict  sense  of 
the  word  ;  because  in  some  of  the  most  ancient  fines  extant,  no 
original  writ  appears  to  have  been  sued  out,  nor  any  process 
used,  for  the  purpose  of  bringing  the  parties  before  the  court ; 
but  they  themselves  having  accommodated  the  matters  in  dis- 

Th.  32...  1.  pute,  and  drawn  up  an  agreement  in  writing  called  a  chirogra- 
p/iii/n,  which  signified  a  deed  of  two  parts,  written  on  the  same 
slieet  of  paper  or  parchment ;  they  then  appeared  in  a  court  of 
justice,  where  they  acknowledged  it  as  their  agreement,  and  mu- 
tually set  their  seals  to  it ;  and  upon  payment  of  a  certain  fine, 
it  was  enrolled  among  the  records  of  the  court,  or  else  the  parties 
entered  into  an  agreement  in  court,  where  it  was  immediately 
reduced  into  the  form  of  a  chirugraplnim,  and  recorded,  and  a 
copy  delivered  to  each  of  the  parties. 

Year  Book,  4.  This  idea  is  confirmed  by  the  opinion  of  the  judges  in  the 

21  Edw.  4.  .  . 

fo.  4.  n.8.  Abbot  of  Merton's  case,  who  said  that  a  fine  was  nothmg  more 

°'  '  "■  "*  than  a  covenant  between  the  parties,  recorded  by  the  justices  ; 
and  if  it  were  before  justices  of  record,  the  parties  being  present, 
it  was  sufficient,  for  the  writ  was  sued  out  only  to  make  the 
parties  appear;  and  if  they  were  present,  and  would  appear 
gratis,  it  was  unnecessary  to  sue  out  a  writ,  but  they  might 
make  a  final  covenant  by  record ;  from  whence  it  may  be  con- 
tended, that  fines  were  at  first  exactly  similar  to  the  agreements 
which,  in  the  time  of  the  Anglo-Saxons,  were  entered  into  in  the 
county  courts.  But  a  fine  differs  from  those  agreements  in  two 
very  material  circumstances ;  first,  nothing  appears  to  have  been 
paid  for  permission  to  enter  into  such  an  agreement ;  and  se- 
condly, it  was  not  enrolled  in  the  records  of  the  Court.  It  may 
also  be  observed,  that  this  mode  of  levying  a  fine,  without  an 
original  writ,  agrees  exactly  with  the  transactio  of  the  civil  law, 
which  was  not  always  an  accommodation  of  a  suit  actually  com- 
menced ;  but  an  agreement  relating  to  some  doubtful  matter, 
which  must  otherwise  have  become  the  subject  of  litigation. 
\inn.  Tract,  de  Ohjection  sive  materia  iramadionis  sunt  res  diibia  vel  litinioscc,  de 

Transact,  c.  4.  "  #•      y         /  •       /• 

n.  1.  fjuwiis  scilicet  vel  nunc  Its  Jit  vel  in  Jutanun  esse  possit,  aut  metu- 

atur ;  nam  litem  inotam  esse,  nihil  necesse  est. 

5.  The  observation  of  the  Judges  in  the  Abbot  of  Merton's 
case  may  also  be  accounted  for  on  another  principle  :  an  original 
writ  was  not  absolutely  necessary  in  Bractou's  time  to  the  com- 
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mencement  of  a  suit,  for  if  the  defendant  would  appear  in  Court 

without  a  writ,  the  Judges  might  notwithstanding  proceed  in  the 

suit.       Tot  erutd  formulcR  brccium   quot   sunt  genera  actionum  liract.4i3b. 

quia  non  potest  quis  sine  hrevi  agere,  cum  non  teneatur  alius  sine 

brevi  responclere,  nisi  gratis  voluerit,  et  ex  hoc  ei  non  injuriatur, 

rum  scienti  vt  vo/enfi  non  fit  injnrin. 

6.  The  law  was  however  soon  altered  in  this  respect,  for  when 
Fleta  wrote,  an  original  writ  was  become  absolutely  necessary. 
Thus,  in  speaking  of  the  Court  of  Common  Pleas,  that  author 

says, — 1  label  eliani  curiam  suam  et  justiciarios  suos  residenles,  qui  l-ib.2.  c.  34. 
omnes  recordum  liahcnt  in  bis  quce  coram  eis  fuerint  p/acilafa,  et 
qui  potestafem  habent  de  omnibus  placitis  et  actionibus,  realibus, 
et  personalibus,  et  mixtis ;  dum  tamen  warrantum  per  breve  regis 
liabuerint  cognoscendi,  nam  sine  warranto,  jurisdictionem  non  ha- 
bent, neque  coherfionem. 

7.  The  modern  manner  of  levying  fines  [previously  to  the  late 
act,  3  8v4  Will.  4.  c.  74.  by  which  they  were  abolished]  was  settled 
by  the  statute  De  modo  levandi  Jines,  18  Edw.  1.,  by  which  it 
was  enacted  that  no  fine  should  thenceforth  be  levied,  unless 
upon  a  suit  actually  commenced  in  the  usual  way  ;  so  that  a 
fine  then  became  an  accommodation  of  a  suit  in  the  most  strict 
and  technical  sense  ;  and  since  that  act,  no  material  alteration  has 
been  made  in  the  manner  of  levying  fines. 

8.  A  fine  consisted  of  five  parts.  I.  The  original  writ.  II.  The 
licentia  concordandi.  III.  The  concord.  IV.  The  note.  V.  The 
foot,  chirograph  or  indenture. 

9.  When  the  parties  had  agreed  to  levy  a  fine,  the  person  to  Original  wnt. 
whom  the  land  was  to  be  conveyed  commenced  a  suit  at  law 

against  the  tenant,  by  suing  out  a  writ  of  covenant  against  him, 
the  foundation  of  which  was  a  supposed  agreement  or  covenant, 
that  the  tenant  should  convey  the  land  to  tlu  demandant,  on  the 
breach  of  which  the  suit  was  brought.  Now  as  no  suit  can  be 
commenced  in  any  of  the  courts  of  common  law  without  an  ori- 
ginal writ,  and  a  fine  being  a  friendly  composition  of  a  suit  ac- 
tually commenced,  it  followed,  that  no  fine  could  be  levied 
■without  an  original  writ;  and  the  statute  De  modo  levandi  Jines 
expressly  says,  "  That  the  order  of  the  common  law  will  not 
suffer  a  fine  to  be  levied  in  the  King's  Court  without  an  original." 
If,  however,  the  Judges  permitted  a  fine  to  be  levied  without  an  Co  Kead.s.  lo. 
original  writ,  it  was  not  absolutely  void,  but  only  voidable. 
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10.  A  fine  might  be  levied  on  every  writ  by  which  lands  might 
be  demanded,  charged,  or  bound,  or  which  in  any  sort  concerned 
lands  ;  such  as  a  writ  of  mesne,  xcnrraiilia  charta  cle  coiisuetudini- 
bus  el  .servidis,  S;c.  A  fine  might  also  be  levied  of  an  a<lvo\vson, 
in  a  writ  of  right  of  advovvson,  of  which  Madox  has  given  an 
instance  of  great  antiquity.  But  a  fine  could  not  be  levied  on 
an  original  in  a  personal  action. 

1 1.  The  writ  on  which  fines  were  usually  levied  was  a  writ  of 
covenant,  which  was  in  the  realty,  and  lay  where  a  man  cove- 
nanted to  levy  a  fine  to  some  other  person,  of  his  lands  and  te- 
nements. The  form  of  the  writ  is  thus — Pracipe  A.  quod  teneat 
B.  conventioiiem  inter  eos  factum  de  mafierio,  &^c.  et  nisi,^c.  And 
where  the  lands  of  which  a  fine  was  intended  to  be  levied  were 
situate  in  different  counties,  there  must  have  been  a  writ  of  co- 
venant for  each  county. 

12.  Fifteen  days  must  have  been  given  between  the  teste  and 
the  return  of  a  writ  of  covenant ;  and  the  teste  must  not  have 
been  on  a  Sunday,  or  any  day  that  was  not  dies  juridicus. 

13.  In  suing  out  a  writ  of  covenant,  there  was  a  fine  due  to 
the  King,  called  the  primer  fine :  for  in  every  real  action  for 
lands  and  tenements,  above  the  yearly  value  of  five  marks,  there 
was  due  a  fine  of  Gs.  8r/.  for  every  five  marks  of  the  yearly  value 
of  the  land,  upon  the  original  in  theHanaper  Office. 

14.  Where  the  sheriff  of  the  county  in  which  the  lands  lay 
was  a  party  to  the  fine,  the  writ  ought  to  have  been  directed  to 
the  coroner;  for  though  the  sheriff  is  in  general  the  proper  officer 
to  execute  all  writs,  yet  where  the  writ  was  brought  against  him- 
self, it  was  the  practice,  in  order  to  prevent  partiality,  to  direct  the 
writ  to  the  coroner,  with  this  clause  -Quia  pnedidus  A.  B.,  est 
vicecomes  comitatus  D.fiat  executio  brevis prccdict. per  coronatorem ; 
ita  quod  vicecomes  nun  se  intromittat. 

15.  If  an  original  writ  were  countermanded  by  a  retraxit,  a  fine 
afterwards  could  not  be  levied  on  it.  Thus,  in  an  assize,  the 
plaintiff  appeared  and  made  a  retraxit ;  afterwards  the  Judges 
recorded  an  agreement  between  the  parties,  in  the  nature  of  a 
fine  ;  and,  by  the  better  opinion,  it  was  void,  ct  coram  non  judice ; 
because  when  the  agreement  was  made,  there  was  no  suit  de- 
pending, the  writ  being  determined  by  the  retraxit. 

16.  Formerly,  if  the  King  had  died  after  the  purchase  of  the 
original  writ,  the  parties  could  not  proceed  to  levy  u  fine  on  it, 
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because  it  was  abated.  But  now  it  is  otherwise  ;  for  by  the  sta- 
tute 1  Ann.  c.  8.  s.  5.  no  original  writ,  process,  or  proceedings 
whatsoever,  shall  abate  by  the  death  of"  any  King  or  Queen. 

17.  As  the  parties  were  not  supposed  to  apjiear  before  the  re- 
turn day  of  the  writ  of  covenant,  it  followed  that  no  agreement 
could  take  place  between  them  until  that  period  ;  and,  therefore, 
if  any  of  the  parties  died  before  the  return  day  of  the  writ  of  co- 
tenant,  the  fine  would  be  void. 

18.  A  writ  of  error  was  brought  to  reverse  a  fine  levied  by  hus-  Wright  i. 

1  1  J       -p  IT  -1  11  •        f  ^Vick.llam,  Cro. 

bana  and  wiie ;  and  the  error  assigned  was,  that  the  writ  ot  co-  u\z.  468. 
venant  upon  which  the  fine  was  levied  bore  teste  the  10th  of 
August,  12  Eliz.,  and  was  returnable  in  Michaelmas  term  of  the 
same  year,  which  was  the  27th  of  October.  The  fine  was  ac- 
knowledged before  commissioners,  and  the  wife  died  on  the  17th 
of  October,  which  was  before  the  return  of  the  writ  of  covenant. 
The  fine  was  reversed.' 

The  same  point  was  determined  in  the  cases  of  Price  v.  Davies, 
Comb.  57 — 71.;  Clements  v.  Langharne,  2  Lord  Rayni.  872. ; 
Watts  V.  Birkett,  Barnes,  220. ;  Wils.  R.  Part  II.  1 15. 

19.  The  second  part  of  a  fine  was  the  licentia  concordandi ;  for  Licentiacon- 

.  .  .  cordandi. 

as  soon  as  the  suit  was  commenced,  the  tenant,  knowing  himself  5  Rep.  39  a. 
to  be  in  the  wrong,  was  supposed  to  make  overtures  of  accom- 
modation to  the  demandant,  who  accepted  them,  but  having 
given  pledges  to  prosecute  his  suit,  applied  to  the  Court,  upon 
the  return  of  the  writ  of  covenant,  for  leave  to  make  the  matter 
up  ;  which  was  readily  granted,  on  payment  of  another  fine. 

20.  This  second  fine  was  called  the  King's  silver,  and  was  paid  King's  silver. 
on  obtaining  the  licentia  concordandi ;  because  the  King,  by  such 
composition,  lost  the  fine,  amerciaments,  and  other  advantages 

that  would  have  accrued  to  him  upon  the  judgment  or  nonsuit ; 
which  in  ancient  times,  formed  no  inconsiderable  part  of  the  royal 
revenue. 

21.  The  King's  silver,  which  is  sometimes  called  the  post  fine, 

with  respect  to  the  primer  fine,  due  on  the  original  writ,  is  as 

much  as  the  primer  fine,  and  half  as  much  more.    It  was  entered 

on  the  writ  of  covenant  in  the   following  manner: — Robetius  'ley's case, 
,.  7        I       •        Ti      •  ;•/  ,.'        .^  IT  5  Rep.  39  a. 

Drnry  dal  donuncc  liegimc,  sept.  lib.  pro  licentia  concordandi  cum 

Thomd  Tey  arm.  et  Eleonord  nxore  ejus  de  placito  conventionis  de 

maneriis  de,  &)C.  S^c.  et  habet  chirographum  per  pacem  ad/nissum 

coram  Jacobo  Di/er,  i)C.   And  such  entry  ought  to  contain — I.  The 


74  TK/eXXXV.  Fine.  Cfi.U.  s.  21— 25. 

sum  given  for  licence  to  compound.  II.  The  party  who  pays  it, 
that  is,  the  person  in  whom  the  fee  is  to  be  vested.  III.  The 
plea,  and  between  whom  ;  and  IV.  The  land  for  which  the  fine 
is  j)aid. 

22.  If  any  of  the  parties  died  before  the  entry  of  the  King's 
silver,  the  fine  was  in  general  void  ;  because  the  King's  silver  not 
being  due  until  the  return  of  the  writ  of  covenant,  and  being  paid 
for  permission  to  accommodate  the  suit,  the  agreement  of  the 
parties  could  not  be  considered  as  lawful  until  it  was  entered ; 
consequently  if  the  demandant  or  tenant  died  before  that  was 
done,  the  fine  would  have  no  effect ;  being  similar  to  a  judgment 
given  in  an  adversary  suit,  after  the  death  of  one  of  the  litigating 
parties. 
Farmer's  case,  23.  A  man  and  his  wife  acknowledged  a  fine  before  commis- 
Dyer,  220  b,  sioners,  the  26th  of  March,  1621,  and  the  wife  died  on  the  27th 
of  the  same  month.  The  28th,  composition  was  made  in  the 
Alienation  Office  upon  a  writ  of  covenant,  made  returnable  in 
Hilary  Term  before,  and  the  King's  silver  was  entered  in  the 
ofiice  of  the  King's  silver  as  of  the  same  Hilary  Term,  and  so 
the  fine  was  passed  and  engrossed.  The  heir  at  law  of  the  wife 
moved  in  the  Easter  Term  following  against  this  fine ;  but  upon 
debate  the  Court  resolved  that  the  fine  must  stand. 

Anon.  24.  A  fine  was  acknowledo;ed  by  a  man  and  his  wife  on  the 

2  Vent.  47.  ^. 

27th  of  December,  1689,  but  by  reason  of  King  James's  abdica- 
tion, and  his  carrying  away  the  great  seal,  there  followed  a  stay 
of  proceedings  at  law,  and  the  woman  died  on  the  22d  of  Fe- 
bruary. The  King's  silver  was  paid  as  upon  a  writ  of  covenant 
in  King  James's  time,  though  no  writ  was  then  sued  out.  Af- 
terwards a  writ  of  covenant  was  purchased,  returnable  in  Mi- 
chaelmas Term  preceding,  sealed  with  the  seal  of  King  William 
and  Queen  Mary,  and  the  fine  was  engrossed  as  of  Michaelmas 
Term.  It  was  moved  that  this  fine  should  be  vacated  ;  but  the 
Court,  after  the  cause  had  been  twice  argued,  gave  their  opinion 
seriatim  that  the  fine  should  stand,  as  the  entering  of  the  King's 
silver  after  the  death  of  the  parties  could  not  then  be  examined 

3  M  d  ho'''      "^^°'  ^'^^  finebeing  engrossed  and  completed  as  a  fine  of  IMichael- 

mas  Term. 

Barber i;.Nunn,       25.  A  fine  was  acknowledged  before  commissioners  on  the 
Barnes,  218.  .  ° 

13th  of  May  1754.     The  writ  of  covenant  was  tested  the  first 

day  of  Easter  term  in   five  weeks  (I9th  May).     It  was  com- 
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pounded,  and  the  pre-fine  paid  between  the  I7th  and  20th  of 
May,  and  after  passing  the  return,  warrant  of  attorney,  and 
custom  hrevium  office,  was  brought  to  the  King's  silver  office  on 
the  11th  of  June,  and  the  clerk  then  entered  the  King's  silver  or 
post-fine  in  his  book,  and  on  the  writ  of  covenant.  Mary  Nunn 
the  cognizor  died  on  the  27th  of  May.  A  caveat  to  prevent  the 
completing  of  this  fine  was  brought  to  the  King's  silver  office  on 
the  13th  of  June,  before  the  record  was  made  up  in  form,  on 
behalf  of  John  Nunn,  eldest  son  and  heir  of  the  cognizor.  A 
rule  to  show  cause  why  that  caveat  should  not  be  withdrawn, 
was  made  absolute,  and  the  Court  utterly  exploded  the  notion 
which  prevailed,  undoubtedly  by  mistake,  in  the  case  of  Harneis  Barnes,  214. 
V.  Mickletwaite,  that  the  King's  silver  was  the  pre-fine  or  fine 
for  licence  to  alienate,  whereas  the  King's  silver  is  the  post-fine, 
or  fine  given  pro  licenlid  concordandi.  The  return  of  the  writ  of 
covenant  was  agreed  to  have  been  in  the  lifetime  of  Mary  Nunn, 
the  cognizor;  and  from  that  time  the  Crown  had  a  right  to  the 
post-fine,  which  was  entered  at  the  King's  silver  office  before  any 
caveat  was  entered  against  it.  The  making  up  the  record  in  form 
is  a  ministerial  act,  not  necessary  to  be  done  previous  to  the  ca- 
veat, as  the  entry  of  the  clerk  of  the  King's  silver  was  sufficient. 

26.  When  a  year  and  a  day  had  elapsed  from  the  date  of  the  Cotton  & 

.  ,  .  ,        Tyrrell, 

caption,  or  acknowledgment  of  a  fine,   without  entering   the  Barnes,  215. 
King's  silver,  an  affidavit  must  have  been  made  that  all  those 
who  departed   with  any  interest  by  the  fine  were  still  living, 
otherwise  the  King's  silver  would  not  be  received.     And  if  a  Gregory  & 
year  elapsed  before  a  fine  was  carried  to  the  King's  silver  office,  jjames,  215. 
an  affidavit  was  required  that  the  parties  were  alive  when  the 
King's  silver  w'as  paid,  {a) 

27.  By  a  rule  of  the  Court  of  Common  Pleas,  made  in  Easter  Rulesof  court, 

,  and  statutes  on 

term,  9  Anne,  it  was  ordered,  "  Ihat  no  fine  whatsoever,  taken  this  subject. 
and   acknowledged  before  the  Chief  Justice,  or  any  judge  of 
assize,  or  serjeant  at  law,  if  the  date  of  the  caption  of  such  fine 
shall  appear  to  have  been  rased,  (6)  shall  for  the  future  pass  the 

(a)  [For  instances  of  fines  allowed  to  pass,  twelve  months  having  elapsed  from  the 
date  of  the  acknowledgement,  see  the  following  authorities ;  1  IMoore,  123.  2  lb.  174. 
6Ib.  315.  442.     8  Taunt.  75.  438.    3  Mo.&  Tayne,  742.] 

(6)  [For  instances  of  fines  not  allowed  on  account  of  erasures,  see  7  Taunt.  697. 
8  lb.  334.  2  Moore,  375  ;  and  on  account  of  part  of  the  documents  being  on  paper 
instead  of  paichniciil,  sec  1  13iod.  &  Bing.  472.     4  Moore,  162.     6  lb.  232.] 
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Queen's  silver  office,  and  the  Queen's  silver  of  such  fine  be  re- 
corded, by  the  said  clerk  of  the  Queen's  silver,  before  there  be 
an  order  under  the  hand  of  the  said  Chief  Justice,  or  some  other 
justice  of  this  court  for  his  passing  and  entering  such  fine,  first 
had  and  obtained." 

28.  Formerly  the  post-fine  or  King's  silver  was  paid  at  the 
King's  silver  office ;  but  by  the  statute  32  Geo.  2.  c.  14.  it  was 
enacted,  s.  1.  "That  on  every  writ  of  covenant  which  shall  be 
sued  out  for  passing  of  fines  in  the  Common  Pleas  at  Westmin- 
ster, the  officer  whose  duty  it  is  to  set  and  endorse  the  pre-fine 
payable  thereon,  shall,  at  the  same  time,  set  the  usual  post-fine, 
and  endorse  the  same  on  the  back  of  the  said  writ,  together  with 
his  name  or  mark  of  office,  in  like  manner  as  the  same  are  now 
endorsed  at  the  King's  silver  office  ;  which  post-fine  shall  be 
forthwith  paid  to  the  receiver  of  the  pre-fines  at  the  Alienation 
Office,  with  4c?.  as  his  fee  for  receiving  the  same,  instead  of  his 
fee  of  4(7.  charged  on  lands  and  hereditaments,  and  payable  to 
to  sheriffs,  bailiff's,  and  others,  on  discharging  the  same,  by 
3  Geo.  1.  c.  15.;  which  fee  of  4(/.  by  the  said  act  granted,  after 
the  first  day  of  Trinity  term  1759,  shall  cease  ;  and  such  receiver 
shall  endorse  upon  the  back  of  every  such  writ  of  covenant  one 
mark  of  office,  as  is  now  used  by  him  on  the  receipt  of  pre-fines 
at  the  Alienation  Office,  with  the  name  of  such  receiver,  and  the 
sum  received  as  the  post-fine ;  which  mark  of  such  receiver 
shall  discharge  the  manors,  lands,  and  hereditaments  com- 
prised in  the  said  writ  of  covenant,  and  the  cognizees  named 
therein." 

Sect.  2.  "  The  officer  or  clerk  of  the  King's  silver  office,  or 
his  deputy,  shall  continue  to  enter  every  fine  upon  record,  in 
the  way  hitherto  used,  and  make  the  same  entries,  and  put 
thereon  the  same  endorsements,  with  the  same  mark,  and  in  like 
manner,  as  hath  hitherto  been  the  practice  of  the  said  office  in 
passing  fines ;  and  no  fine,  until  the  same  be  marked  with  the 
sum  to  which  the  post-fine  amounts  in  the  King's  silver  office, 
shall  be  effisctual  in  law." 

Sect.  3.  "  Where  no  pre-fine  is  payable  on  any  writ  of  cove 
nant,  viz.  where  the  lands  are  under  the  yearly  value  of  five 
marks,  the  officer  at  the  Alienation  Office,  whose  duty  it  is  to 
set  pre-fines,  shall  set  on  every  writ  of  covenant  brought  to  the 
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said  Alienation  Office,  on  which  no  pre-fine  is  payable,  a  post- 
fine  of  6s.  8d.,  and  shall  endorse  such  post-fine  of  6s.  HcL  on 
every  such  writ  of  covenant,  with  his  name  and  mark  of  office, 
as  it  has  been  usual ;  and  every  such  post-fine  of  6s.  Sd.  shall  be 
paid  to  the  receiver  of  the  Alienation  Office  before  the  writ  of 
covenant,  on  which  no  pre-fine  is  payable,  be  passed  at  the 
Alienation  Office ;  and  the  receiver,  on  payment  of  the  said 
6s.  Sd.  shall  endorse  and  mark  every  such  writ  of  covenant,  as 
other  writs  of  covenant  are  by  this  act  directed  to  be  endorsed." 

Sect.  4.  "  The  officer  or  clerk  of  the  King's  silver  office,  or 
his  deputy,  after  the  first  day  of  Trinity  term,  1759,  shall  not 
receive  any  writ  of  covenant ;  unless  it  appear,  by  the  mark 
and  endorsement  of  such  receiver,  that  the  post-fine  has  been 
paid." 

Sect.  5.  "  If  after  the  payment  of  such  post-fine,  the  writ  of 
covenant,  by  the  death  of  any  of  the  parties,  or  other  cause,  be 
prevented  from  passing  through  the  several  offices,  so  as  the  said 
fine  is  not  completed,  then  the  said  receiver  shall  repay  to  the 
cognizees,  or  their  attorney,  on  producing  and  filling  with  him 
the  said  writ  of  covenant,  every  such  sum  as  has  been  by  him 
before  received  for  the  post-fine ;  and  such  writ  of  covenant  so 
remaining  filed  with  such  receiver,  shall  be  a  discharge  to  such 
receiver." 

29.  By  a  rule  of  the  Court  of  Common  Pleas,  made  in  Easter  i  Bos.&  Pull. 

530. 

term,  36  Geo.  3.,  it  was  ordered,  that  no  fines  which  should 
appear  to  have  been  acknowledged  more  than  twelve  calendar 
months,  should  be  permitted  to  pass  the  King's  silver  office,  with-  Vide  supra, 

,         1     p    1      T       1  /-11  •   /.  s.  26.  note  (a.) 

out  a  rule  of  Court,  or  an  order  under  the  hand  of  the  Lord  Chief 
Justice,  or  some  other  Judge  of  that  Court.  And  that  where 
the  conuzor  or  conuzors  should  be  all  living  at  the  time  of  making 
the  application  for  such  rule  or  order,  an  affidavit  should  be  made 
thereof.  And  in  case  any  or  either  of  the  conuzors  of  such  fine 
should  not  then  be  livino-,  an  affidavit  should  be  made,  stating  the 
time  of  the  death  of  such  conuzor  or  conuzors;  and  the  applica- 
tion in  such  case  for  a  rule  or  order,  that  the  said  fine  might  pass 
the  King's  silver  office,  should  be  made  to  the  Court  by  motion,  if 
in  term  time,  or  if  in  vacation,  to  the  Lord  Chief  Justice  or  some 
other  of  the  Justices  of  that  Court,  at  his  chambers.  And  that 
the  rule  or  order  in  such  last-mentioned  case,  when  obtained, 
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should  be  filed,  with  the  pnaipe  :\.\A  concord  of  the  fine,  at  the 
King's  silver  office.  (^0 

Concord.  3Q    yj^^^  third  part  of  a  fine  was  the  concord  or  ao;reement  en- 

5  Hep.  39  a.  l  o 

tered  into  openly  in  the  Court  of  Common  Pleas,  or  before  the 
Chief  Justice  of  that  Court,  or  commissioners  duly  authorized 
for  that  purpose  ;  which  was  the  substance  of  the  fine.  It  was 
usually  an  acknowledgment  from  the  deforciants,  or  those  who 
kept  the  others  out  of  possession,  that  the  lands  in  question 
were  the  right  of  the  demandant ;  and  from  the  acknowledgment 
or  recognition  of  right  thus  made,  the  party  who  levied  the  fine 
was  called  the  cognizor,  and  the  person  to  whom  it  was  levied, 
the  cognizee. 

31.  The  form  of  the  concord  was  thus  : — "  And  the  agreement 
is  such,  to  wit,  that  the  aforesaid  A.  (the  deforciant  in  the  ori- 
ginal writ)  hath  acknowledged  the  aforesaid  manors,  lands,  te- 
nements, and  hereditaments,  with  the  appurtenances,  to  be  the 
right  of  him  the  said  B.  (tlie  i)laintifF  or  demandant)  and  those 
he  hath  remised  and  quit-claimed  from  him  the  said  A.  and  his 
heirs,  to  the  aforesaid  B.  and  his  heirs,  for  ever.  And  moreover 
the  said  A.  hath  granted,  for  himself  and  bis  heirs,  that  he  will 
warrant  to  the  aforesaid  B.  nnd  his  heirs,  the  aforesaid  manor, 
lands,  tenements,  and  hereditaments,  with  the  appurtenances, 
against  him  the  said  A.  and  his  heirs  for  ever." 

32.  By  the  common  law,  the  cognizor  seems  to  have  been 
bound  to  warrant  the  lands  to  the  cognizee,  though  no  express 
words  to  that  purpose  were  inserted  in  the  fine.     Thus  Bracton 

'J82  a.  389  a.  says, — Item  mfficit  Jinis  foetus  in  curia  domini  regis,  licet  expressa 
warrantia  vet  homagium  et  servitinm  non  intervenerit ;  dum  tamen 
constiterit  pei-  Jinem  et  chirograph U7n,  quod  ille  qui  tenet,  tenere 
debeat  de  eo  qui  vocatur  ad  icarrantiam.  But  in  course  of  time  it 
became  the  practice  to  annex  an  express  warranty  to  all  fines, 
which  is  still  continued. 

33.  It  appears  from  Glanville,  lib.  11.  c.  1.  that  the  suitors  in 
the  curia  regis  were  at  all  times  allowed  to  prosecute  their  causes 
by  attorney,  who  was  called  responsalis  ad  lucrandum  vel  perden- 

(a)  [For  a  rule  of  court  respecting  the  examination  of  married  women,  vide  infra, 
oh.- 5.  s.  11. 

For  instances  of  defective  fines  where  parts  of  the  documents  were  executed  ahroad 
or  out  of  England,  sec  2  Moore,  375.  4  lb.  162.  295.  7  Taunt.  697.  8  lb.  334, 
4  Bing.  605.     8  Moore,  632.J 
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dutn  ;  and  a  plea  miglit  be  thus  commenced  and  determined, 
whether  by  judgment  or  by  final  concord,  as  effectually  as  by  the 
principal  himself.  Per  piocuralurctn  itaque  talem  potest  placitum 
illud  dediui  in  cnria,  et  termimiri,  sive  per  judicium,  sive  Jinalem 
concordiani,  adeo  pienc  et  Jirmiter  ut  per  eurn  qui  aliwii  loco  suo 
iude  posuit. 

34.  In   consequence  of  this  doctrine,  fines  were  frequently 

levied  by  attorney,  and  in  the  Formulare  Anglicanum  there  are  Nos.  3G2.369. 
several  records  of  fines,  which  appear  to  have  been  levied  by  at- 
torney, the  chirograph  being  worded  in  this  manner: — 1  lac  est 
fuialis  Concordia  facta,  &;c.  inter  Thomam  de  Preston,  per  Alex- 
andrum  Wallensem,  posit um  loco  suo  ad  Incrandunt  vel  perdendum, 
et  Ranulp/tum,  S)C. 

This  practice  was  productive  of  several  frauds,  and  therefore  Rot.  Pail. 
the  statute  De  modo  levandi  Jines  enacted,  that  the  parties  to  a  2  Inst.  512. 
fine  should  appear  personally  in  Court,  in  order  that  the  Judges 
might  have  an  opportunity  of  examining  into  their  age  and  ca- 
pacity. 

35.  It  was  formerly  usual  for  the  cognizor  to  make  the  cogni-  Farmer's  case, 
zance,  that  is,  to  acknowledge  the  concord  of  the  fine,  before  any 

original  writ  had  been  sued  out;  and  this  practice  so  far  pre- 
vailed, that  the  Judges  uniformly  supported  such  fines  ;  but  in 
all  cases  of  this  kind,  an  orioinal  writ  must  have  been  sued  out 
and  made  returnable  on  some  day  previous  to  that  on  which  the 
concord  was  acknowledged  :  a  licentia  concordandi  must  also 
have  been  obtained,  and  the  King's  silver  regularly  paid  and  en- 
tered ;  for  these  circumstances  were  absolutely  necessary  to 
complete  the  fine. 

36.  The  practice  of  acknowledging  the  concord  of  a  fine  be- 
fore the  writ  of  covenant  was  sued  out,  was  often  productive  of 

great  inconveniences  and  irreo;ularities  ;  which  were  prevented  1  H.  Black. 
°  ,  ^  .  }^ .  Rep.  526. 

by  a  rule  of  the  Court  of  Common  Pleas,  made  in  Trinity  term 

30  Geo.  3.,  by  which  it  was  ordered,  that  from  and  after  the  first 

day  of  Michaelmas  term  then  next  ensuing,  every  fine,  at  the 

time  of  signing  the  in^gQ^  allocatur  thereon,  should  have  the  writ 

of  covenant  sued  out,  and  annexed  thereto. 

37.  The  Concordia  facta  in  curia  was  the  complete  fine ;  and 
therefore  if  after  the  concord  was  acknowledged  in  Court,  one  of 
the  cognizors  died,  still  the  cognizee  might  proceed  with  this 
fine,  aoainst  the  surviving  coanizor. 
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Ersfield's  case, 
Hob.  329. 


Cotton  Sc 
Tyrrell, 
Barnes,  215. 


Dyer,  227. 
2  Inst.  512  a. 
Ante. 


Wils.  on  Fines, 
47. 
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judgment. 
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38.  Two  brothers  acknowledged  the  concord  of  u  fine  before 
Lord  Ch.  Just.  Hobart,  and  then  the  elder  brother  died;  several 
motions  were  made  for  the  proceeding,  and  staying  of  the  fine. 
The  Ch.  Just,  was  clearly  of  opinion  that  the  cognizee  might 
proceed  with  his  fine  as  against  the  surviving  brother,  and  take 
out  his  writ  of  covenant  accordingly,  the  death  of  his  elder 
brother  being  no  impediment;  for  the  acknowledgment  of  each 
person  was  good  against  himself,  and  should  operate  for  as  much 
as  he  could  pass. 

39.  A  fine  was  stopped  at  the  King's  silver  office,  for  want  of 
an  affidavit  that  the  ])arties  were  living,  a  year  having  elapsed 
since  the  acknowledgment ;  and  one  of  the  cognizors  being 
dead,  application  was  made  to  the  Court  that  he  might  be  struck 
out,  and  that  the  fine  might  pass  as  to  the  other  cognizor.  This 
motion  was  denied,  but  a  rule  was  made  that  the  surviving  cog- 
nizor should  show  cause  why  the  fine  should  not  pass  generally 
as  to  all  the  parties  ;  and  upon  affidavit  of  service,  the  rule  was 
made  absolute. 

40.  Lands  situate  in  different  counties  might  be  contained  in 
the  same  concord,  though  there  must  have  been  several  writs  of 
covenant. 

41.  Formerly  lands  purchased  of  different  persons  were 
allowed  to  be  comprised  in  the  same  concord ;  and  every  vendor 
warranted  against  himself  and  his  heirs  only  :  but  by  an  order 
of  Lord  Chancellor  Hatton,  reciting  that  by  fines  of  this  sort  her 
Majesty  was  defrauded  of  the  profits  of  her  post-fines,  and  of 
the  seals  on  writs,  and  the  Chancellor  and  others  lost  their  fees ; 
the  cursitors  are  authorized  to  stay  a  writ  where  there  is  more 
than  one  demandant,  and  one  deforciant,  except  coparceners, 
joint  tenants,  and  tenants  in  common.  But  the  cursitors  per- 
mitted two  separate  purchases  to  be  comprised  in  one  fine,  on  an 
affidavit  that  the  value  of  both  together  did  not  exceed  two  hun- 
dred pounds. 

42.  The  concord  came  in  lieu  of  the  sentence  which  would 
have  been  given,  in  case  the  parties  had  not  compounded  the  suit ; 
it  was  therefore  considered  as  exactly  similar,  and  attended  with 
the  same  consequences,  as  a  judgment  in  an  adverse  suit.  The 
cognizance  must  therefore  have  been  made  of  those  things  only, 
and  to  those  persons  only,  who  were  named  in  the  original  writ,  on 
which  the  fine  was  levied  ;  because  the  cognizance  being  in  the 
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nature  of  a  judgment,  bound  only  those  persons  and  thino-g 
which  were  judicially  before  the  Court. 

43.  This  rule,  however,  admitted  of  a  few  exceptions  ;  for  a  co.  Read, 
remainder  might  be  limited  in  the  concord  of  a  fine,  to  a  person 

not  named  in  the  original  writ;  in  the  same  manner  as  a  re-  xj,, 32  c  2 
mainder  might  be  limited,  in  a  deed,  to  a  person  who  was  not  a 
party. 

44.  If  a  pracipe  were  brought  against  a  tenant  for  life,  and  Co.  Read.  11. 
upon  his  default  the  person  in  reversion  was  received,  he  might 

levy  a  fine  of  his  reversion  to  the  demandant ;  although  he  was  3  Rgp.  39  b. 
not  named  in  the  orioinal  writ.     In  the  same  manner,  if  a  fine 
was  levied  by  a  vouchee  to  the  demandant,  or  by  a  demandant 
to  the  vouchee,  it  would  be  good  :  but  a  fine  levied  by  a  vouchee 
to  a  stranger  was  void. 

45.  Tiie  reason  of  the  two  last  cases  was  because  the  person 
in  reversion,  and  the  vouchee,  were  allowed  by  the  Court  to 
come  in  the  place  of  the  tenant,  against  whom  the  precipe  was 
originally  brought ;  and  having  been  made  parties  to  the  suit, 
they  were  bound  by  the  judgment,  as  much  as  if  they  had  been 
named  in  the  original  writ. 

46.  The  object  of  fines  being  to  settle  the  possession,  not  only  Bro.  Ab.Tit. 
for  the  present,  but  for  ever,  in  the  most  certain  and  secure  man-  c.  Read.  8. 
ner;  the  Judges  never  allowed  lands  to  be  limited  in  the  concord  ^  I^ep.  38  b. 
of  a  fine  to  two  persons  and  their  heirs,  but  always  directed  them  Seymour  i-. 
to  be  limited  to  the  two  persons,  and  to  the  heirs  of  one  of  c.^3.^''  *"  ^^' 
them. 

47.  [In  a  modern  case,  a  warranty  of  a  fine  by  husband  and  1  Bro.  &  Bing, 
wife,  and  heirs  of  the  husband,  against  themselves  and  the  heirs  ^nd  wife,  plu. 
of  the  wife,  was  allowed  to  be  altered  to  a  warranty  by  husband 

and  wife,  and  heirs  of  the  wife,  against  themselves  and  the  heirs 
of  the  wife,  agreeably  to  the  rule  laid  down  in  Roll.  Abr.  Fine, 
[O]  pi.  3.] 

48.  The  necessity  of  the  case  however  required  that  where  Rob.  Gav.  132. 
the  lands  comprehended  in  a  fine  were  held  in  gavelkind,  this 

rule  should  be  dispensed  with  ;  and  therefore  when  a  fine  [was  3&4\Vill.4. 
previously  to  the  late  statute]  levied  of  lands  of  this  sort,  the  ^'     ' 
Judges  permitted  them  to  be  limited  to  two  or  more  persons,  and 
their  heirs. 

49.  A  warranty  ought  not  to  be  allowed  in  the  concord  of  a  fine  Co.  Read.  3. 
from  two  persons  and  their  heirs,  for  the  same  reason.     But  a 

VOL.    V.  G 
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p.  74  b. 
-38  b. 

Title  XXXV.  Fifie.  CL  II.  s.  49—55. 
warranty  has  been  allowed  from  three  persons  and  their  heirs, 
where  the  lands  were  held  in  oavelkind. 

50.  The  Judges  ought  not  to  have  permitted  a  fine   to  be 
levied  upon  condition;  nor  should  a  saving  or  exception,  or  a 
clause  of  re-entry,  have  been  allowed  in  a  fine  :  but  if  a  fine  was 
actually  levied  to  two  persons  and  their  heirs,  or  with  a  warranty 
from  two  persons  and  their  heirs,  or  upon  condition,with  a  saving, 
exception,  or  clause  of  re-entry ;  such  a   fine  would    notwith- 
i2   lop.  i2o.      standing  be  valid,  upon  the  principle  that  Jieri  non  debuit,  sed 
faclum  valet,  et  facta  tenent  inuUa  qua  fieri  prohibentar.     And 
Plowden  has  given  some  instances  of  fines  levied   on  condition, 
which  were  allowed  to  be  good. 
•^"'*^-  51.  The  fourth  part  of  a  fine  was  the  note,  which  was  an 

abstract  of  the   writ  of  covenant  and  concord,  and  was  only  a 
docquet  taken  by  the  chirographer,  from   which  he  drew  up 
the  indenture.     It  is  sometimes  taken  in  the  old  books  for  the 
concord. 
Foot^or  cl.iro-  53.  The  fifth  and  last  part  of  a  fine  was  the  foot,  chirograph, 

or  indenture,  which  included  the  whole  matter,  stating  the 
parties,  day,  year,  and  place,  and  before  whom  it  was  acknow- 
ledged or  levied.  Of  this  there  were  indentures  made  and  en- 
grossed at  the  chirographer's  office,  and  delivered  to  the  cognizor 
and  cognizee,  beginning  with  these  words,  "  This  is  the  final 
agreement,"  Sec,  and  then  stating  the  whole  proceeding  at  length; 
thus  the  fine  was  completely  levied. 
7]3in„  333  '  53.  [The  parties  might  insist  on  having  the  indentures  of  a  fine 
made  to  agree  with  the  concord,  by  the  insertion  of  all  limitations 
of  legal  estates  contained  in  the  concord.] 

54.  A  fine  was  said  to  be  engrossed  when  the  chirographer 
made  out  the  indentures,  and  delivered  them  to  the  parties.  But 
it  was  not  absolutely  necessary  that  a  fine  should  be  engrossed, 
provided  the  concord  were  recorded ;  for  Lord  Coke  observes, 
that  a  fine  is  a  perfect  record  before  it  is  engrossed.  And  a  fine 
may  be  engrossed  at  any  time  after  it  is  levied. 

r'LeTn.'gT'         ^^'  ^'"^  J°^"  ^^0™^  i"  33  Hen.  8.  acknowledged  a  fine  of 
Ciompton's        certain  lands.     The  King's  silver  w^as  entered,  and  the  cosrni- 

case,  -6  Dyer,  .  ®  .  .  =*    . 

254  a.  zance  taken ;  and  in  29  Eliz.  the  person  who  claimed  under  this 

fine  came    into   Court,  and   prayed    that    the   fine    might  be 
engrossed,    it  appearing  upon   examination   that   the  party  to 


Co.  Read.  1. 
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whom  the  fine  was  levied  was  seised  after  the  fine,  and  had 
suffered  a  common  recovery  of  the  land,  which  had  been  enjoyed 
according  to  the  said  fine.  The  Court  ordered  the  fine  to  be 
engrossed. 

56.  The  record  of  the  fine  which  remained  in  the  possession  2  Leon.  183. 

,         .„    ,  Godb.  103. 

of  the  chirographer  was  the  principale  recordum ;  so  that  if  there 

was  any  difference  between  it  and  the  record  which  remained 
with  the  custos  brevium,  that  which  continued  with  the  chiro- 
grapher was  considered  as  the  true  record. 

57.  The  chirograph  of  a  fine  is  evidence  to  all  persons,  and  ^"''-  ^'-  P- 
in  all  courts,  of  such  fine  ;  because  the  chirographer  being  an 

officer  appointed  by  the  law  for  the  purpose  of  transcribing  fines 
from  the  record,  his  copies  must  be  allowed  to  be  authentic. 

58.  By  the  statute  23  Eliz.  c.  3.  s.  6.  it  is  enacted,  that  the 
chirographer  shall  every  term  write  out  a  table  of  the  fines 
levied  in  each  county  in  that  term,  and  shall  affix  it  in  some 
open  part  of  the  Court  of  Common  Pleas,  all  the  next  term ; 
and  shall  also  deliver  the  contents  of  each  table  to  the  sheriff  of 
each  county,  who  shall,  at  the  next  assizes,  fix  the  same  in  some 
open  part  of  the  Court. 

59.  There  are  two  petitions  of  the  Commons  in  the  rolls  of  All  the  proceed- 

'  injis  on  nnes 

Parliament,  4  Hen.  4.  No.  35,  and  5  Hen.  4.  No.  28,  stating  that  must  be  re- 
many  fines  of  land  remained  in  the  King's  treasury,  and  the  Rot.Parl.vol.3. 
notes  of  such  fines  remaining  in  the  Court  of  Common  Pleas 
had  been  taken  away,  and  other  fines  and  notes  of  fines  counter- 
feited and  put  in  their  places,  whereby  many  persons  were  dis- 
inherited;  in  consequence  of  which  a  statute  was  immediately 
passed,  5  Hen.  4.  c.  14,,  enacting  that  all  the  proceedings  on 
fines,  both  previous  to,  and  at  the  acknowledgment  thereof, 
should  be  enrolled  of  record  in  the  Court  of  Common  Pleas. 

60.  By  the  statute  23  Eliz.  c.  3.  s,  1.  &  6.,  it  is  enacted,  that 
every  writ  of  covenant  and  other  writ  whereupon  any  fine  shall 
be  levied,  the  return  thereof,  the  writ  of  dcdimus  potest atem, 
made  for  the  knowledging  of  any  of  the  same  fines,  the  return 
thereof,  the  concord  and  foot  of  every  such  fine,  the  proclama- 
tions made  thereupon,  and  the  King's  silver,  may,  upon  the 
request  or  election  of  any  person,  be  enrolled  in  rolls  of  parch- 
ment; and  that  the  enrolments  of  the  same,  or  of  any  part 
thereof,  shall  be  of  as  good  force  and  validity  in  law,  to  all  in- 

G    2 
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tents,  respects,  and  purposes,  for  so  much  of  any  of  them  so 
enrolled,  as  the  same,  being  extant  and  reniaininc:,  were  or  ought 
by  law  to  be. 

61.  The  office  of  the  chirographer  of  fines  was  burnt  down  in 
the  year  1679,  whereby  several  records  of  fines  which  had  been 
levied  in  Trinity  and  Michaelmas  term  preceding,  were  either 
burnt  or  lost.  In  consequence  of  which  an  act  was  passed,  31 
Car.  2.  c.  3.  reciting,  that  the  fines  so  burnt  or  lost  had  duly  past 
all  the  offices ;  so  that  by  the  records  of  the  King's  silver,  the 
notes  of  the  cursitor  who  made  out  the  writs  of  covenant,  and 
the  entries  thereof  at  the  office  of  alienation,  and  by  the  book  of 
entries  of  fines  kept  by  the  chirographer's  deputy.  Sec.  the  full 
contents  of  all  such  fines  would  appear.  But  for  want  of  the 
records  of  the  fines  so  burnt  or  lost,  purchasers  and  others, 
whose  titles  were  secured  under  the  said  fines,  were  in  danger  of 
having  the  same  impeached.  It  v>as  therefore  enacted,  that  the 
said  chirographer  or  his  deputy  should,  before  the  end  of  the 
next  Trinity  term,  upon  oath,  certify  to  the  Justices  of  the 
Common  Pleas,  a  note  of  all  such  fines  entered  into  the  said 
book  kept  by  the  said  deputy,  that  he,  upon  diligent  search, 
should  find,  were  either  burnt  or  lost,  by  reason  of  the  said  fire ; 
which  certificate  should  be  in  parchment,  fairly  written,  and  a 
copy  thereof  set  up  in  Westminster  Hall.  Sec. ;  and  that  any 
time  within  three  years,  the  Chief  Justice  of  the  said  Court  of 
Common  Pleas,  together  with  any  one  or  more  of  the  justices 
of  the  said  Court,  should  have  power  to  send  for  any  officers' 
books,  records,  &,c.  and  upon  full  examination  of  any  such  fine, 
the  records  whereof  were  burnt  or  lost,  should  direct  the  said 
chirographer  or  his  deputy  to  new  engross  the  note  and  foot  of 
such  fine  without  fee,  and  to  carry  the  same  before  the  said 
Chief  Justice,  and  such  other  of  the  said  justices  as  should  have 
taken  the  examination  concerning  the  burning  or  loss  of  such 
fine,  who  were  required  to  subscribe  their  names  at  the  bottom  of 
said  note  and  foot ;  and  every  such  fine  whereof  the  record 
should  be  so  new  engrossed,  should  be  of  the  same  force  and 
effect,  as  if  it  had  still  remained  upon  record  unconsumed  or  not 
lost. 

No  averment  62.  It  is  a  principle  of  the  common  law,  that  the  evidence 

against  the  re-  i  •        r  ■ 

foni  of  n  fine,      of  a  record  IS  of  so  high  and  certain  a  nature,  that  its  authen- 
•2'inst.  260  a.     ticity  is  nevcr  permitted  to  be  called  in  question;  so  that  no 
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averment  can  be  made  against  any  fact  vvliich  appears  on  record. 
Thus  if  the  King's  silver  is  stated  on  the  record  to  liave  been 
paid  before  the  death  of  the  cognizor,  though  in  truth  the  fact 
be  otherwise,  the  Judges  will  support  the  fine,  and  will  not  allow 
of  any  averment  that  the  cognizor  died  before  the  entry  of  the 
King's  silver,  because  that  would  be  to  contradict  the  record. 

63.  In  pursuance  of  this  principle,  it  has  been  determined  by 
the  House  of  Lords,  that  where  the  chirograph  of  a  fine  is  once 
recorded,  no  averment  will  be  allowed  as  to  the  time  of  its 
caption  or  acknowledgment ;  but  it  will  be  considered  as  a  fine 
of  that  term  in  which  it  is  recorded. 

64.  Upon  a   trial   at   bar,  in   ejectment,   it   appeared,    that  Lloyd  t.  Vise. 
Nathaniel  Lord  Viscount  Say  and  Sele,  being  tenant  in  tail  of  Saik.  341. 
the  premises  in  question,  with  remainder  over,  levied  a  fine  in  4Vro°Pat? 
October,  1701,  and  in  Michaelmas  term  following,  suffered  a  re-  Ca.  73. 
covery;  and  to  prove  this,  the   chirograph   of  a  fine  was  pro- 
duced, importing,  that  Nathaniel  Viscount  Say  and  Sele  levied 

that  fine  on  the  23d  of  October,  1701  ;  and  the  exemplification 
of  a  common  recovery  was  also  produced,  which  appeared  to 
have  been  suffered  on  the  18th  of  November,  1701.  The  question 
was  whether  the  cognizee  of  the  fine  had  the  freehold  in  him 
when  the  recovery  was  suffered  ? 

It  was  insisted  by  the  plaintiff's  counsel  that  he  had  not ;  for 
that  the  fine  given  in  evidence  to  make  him  so,  was  not  in  fact 
acknowledged  until  the  2d  of  March,  1701,  which  was  four 
months  after  the  recovery  was  suffered  ;  and,  to  support  this  fact, 
they  offered  to  produce  and  prove — I.  The  record  of  tlie  recog- 
nisance, or  acknowledgment  of  the  fine,  under  the  hand  of  the 
Lord  Chief  Justice  Trevor,  whereby  it  appeared,  that  the  acknow- 
ledgment thereof  was  made  and  taken  before  the  said  Lord  Chief 
Justice  on  the  2d  day  of  March,  1701,  and  not  before.  II.  That 
the  acknowledoment  of  the  fine  was  the  very  true  acknowled^i-- 
ment  or  recognisance  of  the  concord  upon  which  the  fine  given 
in  evidence  passed,  and  upon  which  the  chirograph  of  that  fine 
was  made  and  engrossed.  And,  III.  They  offered  to  produce 
the  files  of  the  Court  of  Common  Pleas  of  the  acknowledgment 
of  all  fines  in  Michaelmas  Term,  1701,  whereby  it  would  appear, 
that  Lord  Say  and  Sele  did  not  acknowledge  any  fine  whatso- 
ever, of  or  in  that  term,  at  any  time  before  the  suffering  the  com- 
mon recovery.     But  the  Court  of  Queen's  Bench  refused  to  ad- 
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mit  any  of  the  matters  offered  against  the  fine  to  be  given  in 
evidence,  being  of  opinion,  that  no  proof  or  evidence  of  the  time 
of  tiie  acknouh'dginent  of  a  fine  ought  to  be  admitted,  contrary 
to,  or  against  the  chirograph  thereof;  and  that  the  record,  which 
is  the  chirograph  of  the  fine,  cannot  be  falsified  until  it  is  va- 
cated or  reversed. 

From  this  judgment,  a  writ  of  error  was  brouglit  in  the  House 
of  Lords;  and  one  of  the  errors  assigned  was,  because  the  records 
and  matters  offered  to  be  given  in  evidence,  were  not  admitted 
or  allowed  by  the  Court  to  be  given  in  evidence  to  prove  the  true 
time  of  acknowledging  the  fine.  In  support  of  which,  it  was  in- 
sisted, that  as  the  fine  was  not  in  fact  acknowledged  until  the  2d 
of  March,  it  could  not  transfer  the  freeliold  of  the  lands  to  the 
tenant  to  the  precipe  three  months  before  the  time  of  that  ac- 
knowledgment ;  and  that  the  plaintiff  was  admitted  to  the  proof 
of  this  fact  by  the  statute  23  Eliz.  c.  3.  s.  5.,  which  directs,  that 
the  time  of  the  acknowledgment  shall  be  certified  by  those  who 
take  such  acknowledgment ;  for,  if  a  man  cannot  give  in  evidence 
the  time  of  acknovvledoing;  a  fine,  in  order  to  avoid  deceit  im- 
posed  upon  him  by  that  fine,  this  statute  would  answer  no  pur 
pose. 

On  the  other  side  it  was  contended,  that  the  caption  of  the 
fine  ought  not  to  be  admitted  against  the  record  or  indenture  of 
the  fine ;  for  it  w'ould  shake  all  family  settlements,  and  introduce 
the  greatest  uncertainty  and  confusion  in  all  conveyances  by 
fines,  upon  which  the  most  considerable  estates  in  the  kingdom 
depended  ;  and  that  an  attempt  to  set  aside  a  fine  upon  evidence 
was  never  before  made.  That,  in  the  indentures  of  all  fines,  the 
concord  is  recorded  to  be  made  in  Court;  whereas  the  captions 
of  the  acknowledgments  of  all  fines  (except  a  very  few)  are  taken 
Vide  infra,         q^j  ^f  Court,  either  before  the  Lord  Chief  Justice  of  the  Com- 

c.  14. 

mon  Pleas,  or  commissioners  in  the  country ;  and  upon  a  writ  of 

error,  no  error  can  be  assigned  in  the  caption  varying  from  the 

record,  as  that  would  be  an  error  contrary  to  the  record  :   but 

if,  in   the   present  case,    the    fine   was   irregular,    the    proper 

method  was  to  apply  to  the  Court  of  Common  Pleas  where 

the  same  was  levied,  and  not  attempt,  in  a  summary  way,  to 

invalidate  it  by  evidence   in   ejectment.     The  judgment   was 

affirmed. 
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Q5.  In  the  case  of  an  amhigullas  lateus,  an  averment  is  however  ?':.'"^^P2°"''>o 
admitted  to  explain,  though  not  to  contradict  a  fine,  upon  the  5  Rep.  68  b. 
same  principle  as  in  the  case  of  a  deed.  Thus  if  A.  levies  a  fine 
of  lands  to  William  his  son,  to  have  and  to  hold  to  him  and  his 
heirs;  upon  this  fine  the  Judge  cannot  make  question  upon  any 
matter  of  law,  but  the  party  comes  and  avers  matter  in  fact,  and 
saith  that  A.  had  two  sons  named  William,  an  elder  and  a 
younger,  and  his  intent  was  to  levy  a  fine  to  William  the 
younger.  This  averment  out  of  the  fine  is  good,  of  this  matter 
of  fact,  which  well  stands  with  the  words  of  the  fine,  and  shall 
be  tried  by  the  country. 

66.  Applications  were  sometimes  made  to  the  Court  of  Com-  Motions  to  pre- 
mon  Pleas  [in  England,  previously  to  the  late  stat.  3  8c  4  Will,  passing. 

4.  c.  74],  by  motion,  to  prevent  fines  from  passing  and  being 
completed  ;  on  a  suggestion  that  the  parties  were  disabled  by  law 
from  levying  such  fines. 

67.  By  a  rule  of  court,  made  Hil.  28  and  29  Car.  2.,  it  was  or-  Wilson  on  fines, 

96. 

dered  that  all  persons  making  any  complaint  against  fines  ac- 
knowledged by  infants,  feme  coverts  without  the  consent  of  their 
husbands,  or  persons  of  «o«  sane  memorie,  or  otherwise  disabled  by 
law  to  acknowledge  the  same,  or  by  any  person  in  the  name  of  an- 
other, or  by  the  like  deceit,  and  obtaining  rules  for  the  staying  of 
such  fines,  should,  from  term  to  term,  so  long  as  they  should  expect 
benefit  or  observance  of  such  rules,  enter  and  continue  the  same 
rule  for  that  term,  or  leave  copies  there  ofvvith  i\\Qcustos  brevium, 
clerk  of  the  King's  silver,  and  chirographer,  that  the  same  might 
thereby  be  the  better  taken  notice  of;  or,  in  default  thereof,  the  said 
officers,  orany  of  them,  should  not  stand  farther  obliged  thereby. 
And  all  persons  concerned  in  the  obtaining  or  prosecuting  such 
rules  for  the  staying  of  such  fines  so  levied  as  aforesaid,  their 
attorneys  and  clerks  were  thereby  enjoined,  every  term,  to  search 
and  see  the  books  and  entries  of  fines  with  the  clerk  of  the 
King's  silver,  or  other  officer,  where  entries  were  kept  for  that 
purpose. 

68.  By  a  rule  of  court,  made  Pasch.  29  Car.  2.,  it  was  ordered 
that  all  manner  of  caveats  and  orders  for  the  stopping  any  fines 
should  be  renewed  every  term,  and  copies  thereof  left  with  the 
clerk  of  the  King's  silver,  for  which  he  was  to  demand  only  his 
ancient  fee  of  35.  4d  the  term  ;  and  in  default  thereof,  all  caveats 
that  should  not  be  so  renewed,  should  lose  their  force  and  be  void. 
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Felony  to  ac-  69.  It  appears  to  have  been  formerly  not  unusual  for  one  per- 

knowleuge  a  •'  . 

fine  In  the  name  SOU  to  ackiio\vlecl<2;e  a  fine  in  tlie  name  of  another;  and  in  such  a 
?hn"gntr"s'casc,  ^^^^'   ^''^  Couit  of  Star  Chamber,   within   whose  jurisdiction 
nif^i,  c.  14.        frauds  of  this  kind  were,  could  only  punish  the  offender  by  im- 
prisonment.    By  the  stat.  21  Ja.  I.e. 26. it  was  enacted,  that  all 
and  every  person  and  persons  who  shouid  acknowledge  any  tine,  in 
the  name  of  any  other  person,  not  privy  or  consenting  to  the  same, 
and  should  be  lawfully  convicted  thereof,  should  suffer  death, 
without  benefit  of  clergy.     [But  the  stat.   I  Will.  4.   c.  66.  for 
••2^-  amending  the  laws   relating  to   forgery,   repeals  (from  the  20th 

July,  1830)  the  above  statute  among  several  others,  so  far  as  re- 
lates to  the  punishment  of  death  for  forgery  ;  and  enacts,  that 
persons  guilty  of  offences  against  the  said  repealed  acts,  shall 
not  be  punishable  with  death,  but  shall  in  lieu  thereof,  be  liable, 
at  the  discretion  of  the  Court,  to  be  transported  for  life,  or  any 
term  not  less  than  seven  years,  or  to  be  imprisoned,  with  or  with- 
out hard  labour,  for  any  term  not  exceeding  four  years,  nor  less 
than  two  years.] 

When  a  fine  is        70.  With  respect  to  the  time  when  a  fine  was  completed,  Lord 

completed.  /^   i        •         ■ 

2  lust.  517.        Coke,  m  his  comment  on  the  statute  De  modo  hvaudi  fines,  says: 

"  A  fine  is  said  to  be  levied  when  the  writ  of  covenant  is  re- 
turned, and  the  concord  and  the  King's  silver  duly  en- 
tered ;  this  maketh  the  land  to  pass,  and  from  this  shall  the 
year  and  the  day  be  accounted,  albeit  the  fine  be  engrossed 
afterwards." 

71.  W  lien  the  mode  of  levying  a  fine  by  first  acknowledging 
the  concord,  then  suing  out  an  original  writ,  and  paying  the 
King's  silver,  was  allowed,  a  different  manner  of  expressing  the 
rule  laid  down  by  Lord  Coke  was  adopted  ;  for  the  fine  was  said 
to  be  completed  upon  the  entry  of  the  Kind's  silver,  provided  it 
was  previously  acknowledged  ;  and  if  any  of  the  cognizors  died 
before  the  remaining  parts  of  the  fine  were  perfected,  still  the  fine 
would  be  valid. 
Pctty'scase,  72.  A  motion  was  made  to  stay  the  passino-  of  a  fine,  which 

1  Freem.  78.  i  ,     ,        ,  ,  J  I  r. 

was  acknowledged  by  an  infant  of  thirteen  years  old.  The  Court 
said,  that  as  the  King's  silver  was  paid,  it  was  gone  too  far;  but 
they  assigned  the  infant  a  guardian,  who  had  instructions  to 
bring  a  writ  of  error,  to  reverse  it. 

73.  In  consequence  of  the  rule  of  Court  already  stated,  by 
which  it  was  required  that  the  writ  of  covenant  should  be  sued 
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out  before  the  concord  was  acknowledged,  it  may  be  laid 
down,  that  a  fine  was  completed  when  the  concord  was  duly  ac- 
knowledged. 

74.  Althouoh  it  must  be  very  material  in  many  cases  to  as-  '^^' hen  it  begin* 

'^   _  •  -^  .     .  to  operate, 

certain  the  precise  time  when  a  fine  begins  to  operate,  yet  it  is  a 

subject  respecting  which  very  little  is  to  be  found  in  our  law 

books ;  but  if  we  reason  by  analogy  from  the  nature  and  effect  of 

other  judgments,  we  shall  be  able  to  settle  it.     The  time  when 

a  fine  is  acknowledoed  is  perfectly  immaterial;  for  a  case  has  Lloyfl  y.  Say 
o  1  J  and  Sele, 

been  already  slated,  in  which  it  was  determined,  that  a  fine  be-  Aute,  s.  64. 
gan  to  operate  four  months  before  it  was  acknowledged. 

75.  The  whole  term  is  considered  to  many  purposes  as  but  v-j' x^^'l?^" 
onejday;  and  if  a  judgment  be  given  at  any  time  during  the 

term,  it  relates  to  the  first  day  of  that  term,  and  is  considered  inl-^ 
law  as  having  been  given^n^  that  day.  And  the  first  day  of  ■*"' 
term  is  the  essoign  day,  for  the  quarto  die  ^qst  is  only  a  day  of  '^  ' 
grace.  But  if  a  writ  be  returnable  on  the  second,  or  any  other  ''/ 
return  day  of  the  term,  the  judgment  will  then  relate  to  that  re-  1  y' 
turn  day  ;  for  till  the  return  of  the  writ,  the  judgment  cannot  I 
possibly  be  given.  ^ 

76.  Now  a  fine  being  considered  as  a  judgment,  must,  like 
all  other  judgments,  relate  to  the  first  day  of  the  term  in  which 
it  was  recorded,  if  the  writ  of  covenant  whereon  it  was  levied 
were  returnable  the  first  day  of  term  ;  otherwise  it  must  relate  to 
the  return  day  of  the  writ  of  covenant.  For  in  levying  a  fine 
there  was  no  continuance  of  process  to  retard  the  relation,  as  the 
licentia  concordandi  was  supposed  to  be  obtained  on  tlie  return 
of  the  writ  of  covenant,  and  the  concord  immediately  acknow- 
ledged. 

77.  In  support  of  this  proposition  I  shall  transcribe  a  case  re- 
ported by  Jenkins,  of  which,  I  presume,  the  authority  will  not 
be  disputed,  though  the  reporter  has  not  mentioned  when,  and 
by  what  Court,  it  was  determined. 

"  A.  covenants  with  B.  to  levy  a  fine,  Oct.  Michaelis  1  Car.  Jenk.  250. 
A.  acknowledges  a  statute  to  C.  8th  October  same  year.  The 
fine  is  levied  according  to  the  covenant,  and  the  conusance  taken 
the  12th  of  October  aforesaid.  This  conusee  shall  avoid  the  said 
statute  by  relation  to  the  day  of  the  essoin ;  which  was  before 
the  said  8th  day  of  October." 

78.  In  a  note  of  Peere  AVilliams,  it  is  said,  that  if  A.  devises  Vol.  III.  170, 


2  Burr.  711. 
'lit.  3d.  c.  3. 
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land,  and  levies  a  fine,  and  the  caption  and  deed  of  uses  are  be- 
fore the  will,  but  the  writ  of  covenant  is  returnable  after  the  will, 
this  seems  a  revocation  ;  because  a  hue  operates  as  such  from 
the  return  of  the  writ  of  covenant,  and  not  from  the  caption. 
And  yet  (says  the  reporter)  this  is  a  hard  case  ;  since,  by  the 
caption,  the  party  conusor  does  all  his  part,  and  the  rest  is  only 
the  act  of  the  clerk,  or  his  attorney,  without  any  particular  in- 
structions from  the  party. 

79.  These  passages,  and  the  conclusions  drawn  from  the  rules 
by  which  all  other  judgments  are  construed,  seem  fully  to  prove 
that  a  fine,  whether  acknowledged  before  or  after  the  original 
writ  on  which  it  was  levied  is  sued  out,  begins  to  operate  from 
the  return  day  of  such  original  writ. 

Proclamaiions.  j^Q_  When  fines  were  adopted  as  a  general  mode  of  assurance, 
it  became  necessary  to  render  the  levying  of  them  a  matter  of  the 
most  public  notoriety,  on  account  of  those  whose  rights  might  be 
barred  by  not  making  their  claim  witliin  due  time.  For  this 
purpose  it  was  enacted  by  the  stat.  27  Ed.  I.  c.  1.  that  the  notes 
of  all  fines  should  in  future  be  openly  read  in  the  Court  of  Com- 
mon Pleas,  at  two  certain  days  in  the  week ;  and  that  during 
such  reading  all  pleas  should  cease. 

81.  By  the  statute  4  Hen.  7.  c.  24.  s.  1.  it  was  enacted,  "That 
after  engrossing  of  every  fine,  it  should  be  read  and  proclaimed  in 
open  Court  the  same  term,  and  in  three  terms  then  next  follow- 
ing the  same  engrossing,  in  the  same  Court,  at  four  several  days 
in  each  term ;  and  in  the  same  time  that  it  was  so  read,  all  pleas 
to  cease." 

Dyer,  234  a.  Since   the   making  of  this  act,   the   proclamations  were  en- 

dorsed on  the  foot  of  the  fine,  and  were  considered  as  matters  of 
record. 

Plovvd.  371.  82.  By  the  words  of  the  statute  4  Hen.  7.,  if  one  of  the  three 

terms  immediately  subsequent  to  that  in  which  a  fine  was  levied 
was  adjourned,  the  proclamations  would  have  been  ineffectual, 
and  this  defect  could  not  have  been  supplied  in  the  next  term. 
To  remedy  which,  a  statute  was  made,  1  Mary,  c.  7.  s.  2.  enact- 
ing, "  That  all  fines  whereupon  the  proclamations  should  not, 
by  reason  of  the  adjournment  of  any  term  by  writ,  be  duly  made, 
should  be  of  as  good  force,  effect,  and  strength,  to  all  intents 
and  purposes,  as  if  the  term  had  not  been  adjourned."     And  it 
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has  been  determined  by  all  the  Judges,  that  even  an  adjournment  pyer,  \86  a. 
of  part  of  a  term  was  provided  for  by  this  act ;  because  it  was  a  '^  ^°^'"  ^^^" 
favourable  law,  and  to  be  construed  by  equity. 

83.  By  the  tatute  31  Eliz.  c.  2.  it  was  enacted,  that  all  fines 
should  be  proclaimed  only  four  times  ;  that  is  to  say,  once  in  the 
term  wherein  they  were  engrossed,  and  once  in  every  of  the  three 
terms  holden  next  after  the  same  engrossing ;  and  that  every 
fine  proclaimed  as  aforesaid,  should  be  of  as  great  force  and  effect 
in  law,  to  all  intents  and  purposes,  as  if  the  same  had  been  six- 
teen times  proclaimed. 

84.  The  statute  of  4  Hen.  7.  directed  that  the  proclamations  Fyshe  v. 

Bioket 

should  be  made,  not  only  during  term,  but  also  in  Court,  at  the  i^iowd.'  265, 
time  when  the  Judges  were  sitting  ;  so  that  if  the  proclamations  ^y^'''  ^^^  ^' 
appeared  to  have  been  made  out  of  term,  or  on  a  Sunday,  or  other 
festival,  on  which  the  Court  of  Common  Pleas  did  not  sit,  the 
proclamations  would  be  all  void.  And  although  the  proclamations 
should  be  made  on  days  which  were  diesjuridici,  yet  if  the  con- 
trary appeared  on  record,  the  proclamations  would  be  void ;  as 
no  averment  could  be  admitted  against  the  record. 

85.  If  the  proclamations  on  a  fine  were  certified  in  a  certiorari  Rag  r.  Bowley, 

^  .  •  1  "^  Leon.  106. 

by  the  cmtos  hrevium,  and  it  appeared  by  the  certificate  that  two 
of  the  proclamations  were  made  in  one  day,  a  new  certiorari 
might  be  directed  to  the  chirographer;  and  if  he  certified  that 
the  proclamations  were  well  and  duly  made,  the  Court  directed 
the  proclamations  in  the  office  of  the  custos  brevium  to  be 
amended,  according  to  the  proclamations  in  the  chirographer's 
office ;  because  the  chirographer  made  the  proclamations,  and 
was  the  principal  officer  as  to  them  ;  and  the  custos  brevium  had 
only  an  abstract  of  them. 

86.  An  error  in  the  proclamations  would  not  destroy  the  vali-  Dyer,  216  a. 
dity  of  a  fine,  for  it  would  still  enure  as  a  fine  at  common  law  ; 
because  the  fine  taken  separately  was  one  perfect  matter  of  re- 
cord, before  the  proclamations  were  made,  which  bound  the  par- 
ties and  the  land  ;  and  the  proclamations  were  distinct  and  dif- 
ferent from  the  fine,  they  and  the  fine  being  several  matters  of 

record :  for  which  reason  error  in  the  one  was  not  error  in  the 
other.  But  if  the  fine  was  erroneous,  the  proclamations  were 
then  void,  because  the  fine  was  the  principal. 

87.  When  a  fine  with  proclamations  is  given  in  evidence,  the  Bull.  N.  P. 

229. 
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proclamations  must  be  examined  by  tlie  roll,  because  the  chiro- 
gr4pber  is  not  appointed  by  the  statute  to  copy  the  proclama- 
tions, as  he  is  to  copy  the  foot  of  the  fine. 
}iodgeson,  *  ^8.  Since  the  statute  4  Hen.  7.  fines  have  been  distinguished 

Cro.  Ehz.  G92.    Jj^^q  fines  at  conimoH  law,  and  fines  with  proclamations.     It  was 
in  the  election  of  every  person  who  levied  a  fine  to  have  it  pro- 
claimed in  the  usual  manner  ;  and  if  the  cognizee  died  before  the 
Dyei,  -o  a.      proclamations  were  made,  his  heirs  might  cause  the  fine  to  be 
proclaimed. 


9  3 


CHAP.  III. 

Several  sorts  of  Fines. 


Skct.     1.  Fines  executed   and   execu- 
tory. 
10.  Fine  sur  Cognizance  de  Droit 
come  ceo,  Hfc. 


Sect.  16.  Sur    Cognizance   de    Droit 
tantum. 
21.  Sur  concessit. 
25.  Sur  Done, Grant,  andRender. 


Section  I. 
Whenever  a  iudo-ment  is  obtained,  either  in  an  adverse  or  an  Fmes  executed 

.  .  .  and  executory. 

amicable  suit,  the  next  step  is  to  procure  the  execution  of  it,  by 

obtaining  the  actual  possession  of  the  thing  recovered  ;  and  for 
this  purpose  the  law  has  provided  that,  in  all  real  actions,  the 
person  who  recovers  shall  have  a  writ  of  habere  facias  seisinam, 
directed  to  the  sheriff  of  the  county  in  which  the  lands  are  situ- 
ate, commanding  him  to  deliver  the  possession,  according  to  the 
judgment. 

2.  Fines  having  at  all  times  been  considered  as  judgments,  a 
writ  of  habere  facias  seisinam  always  issued  to  put  the  party  who 
acquired  the  lands  by  a  fine,  into  possession  of  them.  When 
fines  became  common  assurances,  the  purchaser,  in  order  to 
avoid  the  trouble  and  expense  of  suing  out  a  writ  of  possession, 
had  in  many  instances  livery  of  seisin  given  him  in  the  country, 
and  for  his  further  assurance  obliged  the  vendor  to  covenant  that 
he  would  levy  a  fine  to  him  ;  but  as  the  purchaser  was  already  in 
possession,  no  writ  of  habere,  S)C.  was  necessary. 

3.  This  practice  gave  rise  to  the  distinction  between  fines  ex-  Co.  Read.  2. 
ecuted,  and  fines  executory.    A  fine  executed  immediately  trans- 
ferred the  possession  from  the  cognizor  to   the   cognizee,  who 

might  therefore  enter  on  the  lands  which  had  been  conveyed  to 
him  by  the  fine,  as  soon  as  it  was  levied. 

A  fine  executory  did  not,  of  its  own  force,  give  actual  pos- 
session in  law  to  the  cognizee,  as  he  could  not  immediately 
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enter  on  the  lands  ;  but  it  was  necessary  that  he  should  sue  out 
a  writ  of  Jiabere  facias  seisiiiatn,  in  order  to  gain  possession  of 
that  which  he  had  acquired  by  the  fine. 

1  Insu  320  a.  4.  The  cognizee  of  a  fine  could  not  however  distrain  before 

attornment,  because  an  avowry  came  in  lieu  of  an  action,  to 
which  privity  was  necessary:  for  the  same  reason  he  could  not 
have  an  action  of  waste,  a  writ  of  entry  ad  commimem  legem,  in 
Gilb.  i'eu.  102.  consimili  casit,  or  in  casii  proviso.  But  the  cognizee  might  take 
those  things  which  the  lord  could  seise,  or  enter  upon,  without 
bringing  any  action ;  as  a  heriot,  or  lands  fiillen  by  escheat,  or 
might  enter  for  an  alienation  of  a  tenant  for  life. 

2  Inst.  469.  5.  Where  the  cognizee  of  a  fine  executory,  suffered  a  year 

and  a  day  to  elapse  from  the  time  when  the  fine  was  levied, 
without  suing  out  a  writ  of  habere  facias  seisinam,  he  must  then 
have  sued  out  a  writ  of  scire  facias,  which  might  also  be  sued  out 
by  his  heir. 

6.  By  this  latter  writ  the  sheriff  was  commanded  to  warn  the 
terre-tenants  to  appear  and  show  cause,  if  they  could,  why  the 
cognizee  of  the  fine,  or  his  heirs,  should  not  have  execution  of 
the  fine.  And  if  at  the  return  of  the  scire  facias  the  terre-tenants 
did  not  show  some  cause  to  the  contrary,  the  plaintiff  or  cognizee 
became  entitled  of  course  to  a  writ  of  habere,  S)C. 

louch.  4.  7^  jf  ji^g  party  to  whom  the  estate  was  limited  by  a  fine  exe- 

cutory, was  in  possession  at  the  time  when  such  a  fine  was 
levied,  he  need  not  have  sued  out  a  writ  of  habere  facias 
seisinam,  for  in  that  case  the  fine  would  enure  by  way  of  extin- 
guishment. 

1  Rep.  91  a.  g^  jf  ^  gjjg  executory  was  levied  of  a  reversion,  depending  on 

an  estate  for  life  or  years,  or  of  a  seigniory,  or  any  thing  which 
lay  in  grant,  they  would  pass  immediately  ;  because  it  would  be 
impossible  to  give  actual  possession  of  them. 

p°"dl''4^9^^'  ^'  ^^°^®  ^^^^  statute  of  Uses,  27  lien.  8.,  writs  of  possession 

6  Kep.  68  a.       were  never  sued  out  where  fines  were  levied  to  uses  :  for  the 

Tit.  1  I.e.  3.  .  ,  .  ,  ,  . 

statute  executmg  the  possession  to  the  use,  the  cognizee  was  im- 
mediately in  possession  without  attornment.     And  by  the  4th 
and  5th  Ann.  c.  16.  attornment  after  a  fine  became  unnecessary  ; 
so  that  writs  of  possession  were  afterwards  totally  disused. 
Fines  sur  cog-  IQ.  Fines  are  again  divided  into  four  sorts,  the  first  of  which 

nizance  de  droit   .  „     ,        ^  .  ,      .  -,        i 

come  ceo,  .\c.     IS  Called  a  fine  stir  cognizance  de  droit  come  ceo  qu'il  a  de  son  done. 
nm.   o^.    rpj^j^  ^^^g  ^1^^  \iQ%i  and  surest  kind  of  fine  ;  for  the  deforciant, 
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in  order  to  keep  his  supposed  covenant  with  the  plaintiff,  of 
conveying  him  the  lands  in  question,  and  at  the  same  time  to 
avoid  the  formality  of  an  actual  feoffment,  with  livery  of  seisin, 
acknowledged  in  Court  a  former  feoffment  or  gift  in  possession 
to  have  been  made  by  him  to  the  plaintiff,  so  that  it  was  rather 
an  acknowledgment  of  a  former  conveyance  than  a  conveyance 
originally  made ;  for  the  deforciant  acknowledged,  cognoscit,  the 
right  to  be  in  the  plaintiff  or  cognizee,  as  that  which  he  had 
de  son  done,  of  the  proper  gift  of  himself  the  cognizor. 

11.  This  species  of  fine  has  been  called  a  feoffment  of  record,  i  inst.  so  h. 
but  this  expression  is  by  no  means  correct;  for  there  are  cases  aA^kiTi^' 
in  which  a  feoffment  has  a  more  extensive  operation  than  a  fine  ; 

and  therefore  Sir  William  Blackstone  has  justly  observed,  that  Tit.  32.  c.  4. 
it  might  with  more  accuracy  be  called  an  acknowledgment  of  a 
feoffment  upon  record. 

12.  The  form  of  this  fine  was — "  And  the  agreement  is  such, 
to  wit,  that  the  aforesaid  A.  hath  acknowledged  the  aforesaid 
manor,  &c.  to  be  the  right  of  him  the  said  B.,  as  that  which 
the  said  B.  hath  of  the  gift  of  the  aforesaid  A. ;  and  that  he 
hath  remised  and  quit-claimed  from  him  the  said  A.  and  his 
heirs,  to  the  aforesaid  B.  and  his  heirs  for  ever." 

13.  This  species  of  fine  was  executed,  and  therefore  gave  the  Co.  Read.  2. 
cognizee  immediate  possession  of  the  land.     It  also  passed  an 

estate  in  fee  simple  without  the  word  heirs;  for  when  the  cognizor  i  j^st^  9 1. 
acknowledged  the  lands  to  be  the  risjlit  of  the  cog-nizee,  it  would 
be  repugnant  and  contradictory  to  his  own  acknowledgment  to 
claim  any  estate  in  the  lands,  in  remainder  or  reversion.  Besides, 
in  every  judgment  a  fee  simple  was  recovered  ;  and  the  cogni- 
zance, or  acknowledgment  of  the  concord,  coming  in  the  place  of 
a  judgment,  must  have  the  same  effect. 

14.  But  if  the  concord  were  qualified  by  the  express  words  l  Salk.  340. 
of  the  parties,  as  if  the  lands  were  limited  to  the  cognizee  for 

life,  or  to  the  cognizee  and  the  heirs  of  his- body,  the  fine  would 
then  only  pass  an  estate  for  life  or  in  tail ;  for  it  would  be  absurd 
that  a  greater  estate  should  pass  than  that  which  the  parties 
themselves  had  limited ;  and  tlie  preceding  donation  or  feoff- 
ment, which  was  acknowledged  in  the  fine,  might  as  well  be  sup- 
posed to  have  been  for  life,  or  in  tail,  as  in  fee. 

15.  A  rent  could  not  be  reserved  on  a  fine  siir  cognizance  de  droit  Roll.  Ab.  Tit. 
come  ceo,  or  any  other  fine  which  was  executed  ;  because,  as  the 
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cognizance  supposed  a  preceding  gift,  the  cognizor  could  not  re- 
serve to  himself  any  thing  out  of  the  lands  whereof  he  had  already 
conveyed  away  the  absolute  property  ;  so  that  the  reddendum 
came  too  late,  when  a  precedent  absolute  gift,  without  any  such 
reservation,  was  before  acknowledged. 
Sur  cognizance         16.  The  second  sort  of  fine  was  called  a  fine  siir  cofyyikance  de 

de  droit  tantum.     ,      .  /-     .  •    i      '      i  •   i 

1  Rep.  97  a.  droit  tantum,  or  upon  acknowledgment  of  the  right  only,  with- 
out the  circumstance  of  a  preceding  gift  by  the  cognizor.  This 
species  of  fine  was  generally  used  to  pass  a  reversionary  interest, 
to  which  the  cognizor  was  entitled,  for  of  such  reversions  there 
could  be  no  feoffment  or  donation  with  livery  supposed  ;  as  the 
freehold  and  possession,  during  the  particular  estate,  vested  in  a 
third  person. 

Co.  Read.  3.  17,  This  fine  might  also  be  used  by  a  tenant  for  life,  in  order 

to  make  a  surrender  of  his  life  estate  to  the  person  in  remainder 
or  reversion  ;  and  it  was  then  called  a  fine  upon  surrender. 

18.  The  form  of  this  fine  was — "  And  the  agreement  is  such,  to 
wit,  that  the  aforesaid  A.  hath  acknowledged  the  aforesaid  tene- 
ments, &c.  to  be  the  right  of  the  said  B. ;  and  he  hath  granted, 
for  himself  and  his  heirs,  that  the  aforesaid  tenements  which 
W.  Tl.  and  M.  his  wife  hold  lor  the  term  of  the  life  of  G.  of  the 
inheritance  of  the  said  A.  on  the  day  on  which  this  agreement 
was  made,  and  which,  after  the  decease  of  him  the  said  G.,  ought 
to  revert  to  the  said  A.  and  his  heirs,  shall,  after  the  decease  of 
the  said  G.,  entirely  remain  to  the  said  B.  and  his  heirs  for 
ever." 

^''"^•^-  19.  This  fine  was  executory,  and  passed  an  estate  in  fee  sim- 

ple without  the  word  heirs.  It  seems  to  have  been  the  most  an- 
cient species  of  fine,  for  the  demandant  was  obliged  to  follow  the 
rules  of  law,  and  to  sue  out  a  writ  of  possession:  but  when  it 
became  usual  to  procure  a  feofiment  of  the  lands  first,  a  writ  of 
possession  was  unnecessary ;  which  probably  gave  rise  to  fines 
sur  cognizance  de  droit  come  ceo,  S)C. 

Ibid.  3.  20.  If  there  were  tenant  for  life,  remainder  for  life,  and  the 

the  first  tenant  for  life  levied  a  fine  to  the  person  in  remainder, 
sur  cognizance  de  droit  tantum,  it  operated  as  a  surrender  of  his 
estate  for  life  :  because  by  this  fine  the  tenant  for  life  acknow- 
ledged all  the  right  which  he  had  in  the  lands  to  belong  to  the 
person  in  remainder. 
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21.  The  third  sort  of  fine  was  called  a  fine  sur  cot/cesnit ;  where  Sur  conoensit. 
the  cognizor,  in  order  to  make  an  end  of  all  disputes,  though  he 
acknowledged  no  precedent  right  or  gift,  granted  to  the  cogni- 

zee  an  estate  de  novo,  by  way  of  supposed  composition  ;  which 
might  be  either  an  estate  in  fee,  in  tail,  for  life,  or  even  for  years. 

22.  The  form  of  this  fine  is — "  And  the  agreement  is  such,  to 
wit,  that  the  aforesaid  A.  hath  granted  to  the  aforesaid  B.  the 
aforesaid  tenements,  &.C.,  to  hold  for  sixty-one  years."  It  is 
executory. 

23.  A  fine  stir  concessit  would  not  be  allowed  to  be  levied  for 
the  purpose  of  passing  such  estate  as  the  party  might  have,  by 
the  description  of  all  and  whatsoever  he  had  in  the  tene- 
ments, (a) 

24.  A  man  and  his  wife,  being  seised  of  different  estates  in  Seymour  <>. 

Mfirkcr 

different  hereditaments,  and  intending  to  pass  them  all,  acknow-  2  Taunt.  198. 
ledged  the  concord  of  a  fine  su?-  concessit ;  "  to  hold  the  said  te- 
nements  with  the  appurtenances,  to  the  cognizee  and  his  heirs, 
for  and  during  all  the  term,  and  other  estates,  and  all  and  what- 
soever else  the  said  S.  and  A.  had  in  the  tenements  aforesaid, 
with  appurtenances."  The  chirographer  of  fines  refused  to  make 
out  the  indentures,  alleging  that  the  limitation  must  be  certain, 
that  is,  to  the  cognizee  and  his  heirs  for  ever,  or  for  the  life  of  the 
tenant,  or  ponr  ante?'  vie.     The  Court  refused  the  fine  to  pass. 

25.  The  fourth  sort  of  fine  was  called  a  fine  sur  done,  grant,  and  ^"^  ^°^^' 

1  !•  1       r«  grant,  and 

render,  which  is  a  double  fine,  comprehendmg  the  fine  sur  cog-  render. 
vizance  de  droit  come  ceo,  &;c.  and  the  fine  sur  co)u-essit.  It  was 
used  in  order  to  create  particular  limitations  of  estates  ;  whereas 
the  fine  sur  cognizance  de  droit  come  ceo,  S)X.,  conveyed  nothing 
but  an  absolute  estate,  either  of  inheritance,  or  at  least  of  free- 
hold ;  for  in  this  fine  the  cognizee,  after  the  right  was  acknow- 
ledged in  him,  rendered  or  granted  back  to  the  cognizor  some 
other  estate  in  the  lands. 

26.  The  form  of  this  fine  is — "  And  the  agreement  is  such,  to 
wit,  that  the  aforesaid  A,  hath  acknowledged  the  aforesaid  tene- 
ments to  be  the  right  of  him  the  said  B.,  as  those  which  the  said 
B.  hath  of  the  o;ift  of  the  aforesaid  A.     And  those  he  hath  re- 

(a)  [In  Prideaux  pit.    Gifford,  def.   6  Taunt.  21.  the   Court  permitted  a  fine  sjn- 
concessit,  to  pass  which  comprised  an  estate  for  the  lives  of  two  and  the  survivor,  and  a 
contingent  reversion  in  fee  in  the  same  tenements  on  the  failuie  of  issue  of  the  conusors,  j 
VOL.    V.  H 
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n»ised  and  quit-claimed   from  hiinseU"  the  said  A.  and  his  heirs 
for  ever  (warranty  from  the  cognizor);  and  for  this  acknowledg- 
ment, remise,   quit-claim,   warranty,  fine,   and  agreement,   the 
said  B.  hath  granted  to  the  said  A.  the  aforesaid  tenements,  8cc. 
And  this  he  hath  rendered  to  him  in  the  same  court,  to  hold  the 
said  tenements  to  the  said  A.  and  the  heirs  of  his  body." 
^Ron*^"\i  ^1-        '^'^ '  ^"^  ^  ^"^^  of  this  sort,  the  render  must  have  been  made 
of  the  lands  demanded  in  the  original  writ,  or  of  something  issu- 
ing out  of  those  lands.     Thus,  if  the  cognizance  be  made  of  the 
manor  of  Dale,   the  cognizec   could  not   make  a  render  of  the 
manor  of  Sale;  or  if  the  cognizance  were  made  of  the  third  part 
of  a  manor,  the  render  could  not  be  made  of  the  w  hole  manor ; 
because  the  Court  could  only  determine  the  right  of  that  about 
which  the  parties  contended,  and  which  was  demanded  in  the 
original  writ.     But  if  the  co";nizor  acknowledcred  all  his  right  in 
the  land  to  be  in  the  cognizee,  and  the  cognizee  in  return  granted 
and  rendered  to  the  cognizor  a  particular  estate  in  the  land,  or 
a  rent,  or  common  out  of  it,  the  render  was  good  ;  because  the 
determination  entirely   referred  to   the   things  in  dispute  ;  one 
party  taking  the  ultimate  property  in  the  land,  and  the  other  a 
particular  estate  in  it :  all  which  was  comprehended  in  the  ori- 
ginal writ. 

28.  It  followed  from  the  same  principle,  that  the  lands  must 
be  rendered,  in  the  first  instance,  to  some  person  named  in  the 
original  writ.  But  an  estate  might  be  rendered,  by  way  of  re- 
mainder, to  a  person  not  named  in  the  original  writ,  as  well  as  in 
any  other  kind  of  concord. 

29.  A  fine  siir  done,  grant,  and  render,  was  executed  as  to  the 
first  part,  and  executory  as  to  the  second  ;  for  if  the  first  part 
were  not  executed,  it  would  be  void ;  as  the  cognizee  could  have 
nothing  to  render  to  the  cognizor,  till  he  was  in  possession, 

30.  In  a  fine  of  this  kind  the  cognizee  had  only  a  seisin  of  an 
Tit.  6. c.  2.         instant  of  that  which  he  rendered  :  which  would  not  entitle  his 

wife  to  dower.     ]3ut  still  it  was  settled,  that  it  operated  as  a 
Infra,  c.  12.        feoffment  and  re-enfeoffment,  and  gave  a  new  estate. 
Touch.  18.  31.  This  species  of  fine  being  generally  used  to  create  particu- 

lar limitations  of  estates,  is  construed  rather  as  a  private  deed  or 
conveyance,  than  as  a  judgment  in  an  adversary  suit;  and  there- 
fore it  needed  not  have  such  a  precise  form  as  other  fines. 
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32.  Husband  and  wife  levied  a  fine  to  A.  and  B.  and  the  lieirs  Tey'scasc. 
of  A.  of  the  manor  of  Layer  de  la  Hay,  Layer  Britton,  and  several 

other  manors,  and  of  a  great  number  of  acres  of  land,  meadow, 
pasture,  &c.  in  those  manors  ;  in  which  several  grants  and  ren- 
ders were  made.  In  the  third  render  the  manors  of  Layer  de  la 
Hay,  Layer  Britton,  et  tenemeiUa  pivcdicta  in  Layer  de  la  Hay  and 
Layer  Britton,  were  granted  and  rendered  to  the  husband  and  wife, 
and  to  the  heirs  of  the  husband ;  and  by  the  fourth  render,  115 
acres  of  land  in  Layer  Britton  were  granted  and  rendered  to  the 
wife  in  tail.  After  the  death  of  the  husband,  his  brother  and 
heir  brought  a  writ  of  error,  and  assigned  for  error  the  repug- 
nancy between  the  third  and  fourth  render;  for  by  the  third 
render,  all  the  lands  in  Layer  Britton  were  granted  to  the  hus- 
band and  wife,  and  to  the  heirs  of  the  husband  ;  and  by  the 
fourth  render,  part  of  the  same  tenements  were  granted  to  the 
wife  in  tail :  so  that  the  same  lands  were  granted  to  two  different 
persons,  which  was  repugnant  and  erroneous.  And  it  was  ob- 
served, that  a  fine  was  of  the  same  nature  with  a  judgment,  and 
that  Bracton  says — Oportel  nt  res  certa  deducatur  in  judicium. 

The  Court  resolved,  that  the  fourth  render,  as  to  that  which 
was  contained  in  the  third  render,  should  be  of  the  same  condi- 
tion and  quality  in  construction,  as  a  charter  or  other  conveyance 
between  party  and  party,  and  need  not  have  such  a  precise  form 
as  a  writ  of  judgment ;  and  therefore  that  the  fourth  render  was 
good,  and  should  invalidate  the  third  render  as  to  the  115  acres. 

33.  If  lands  were  rendered  by  fine  to  a  person  and  his  heirs,  i  Rep.  156  a. 
the  lands  were  thereby  immediately  bound.     And  though  the 

person  to  whom  the  render  was  made  died   before  execution,  yet 

his  heir  would  have  the  lands  ;  for  the  fine  having  been  levied  in 

the  lifetime  of  the  parties,  the  lands  were  so  bound  by  it,  that  it 

could  not  be  altered.     And  a  declaration  of  the  uses  of  a  fine  cTaunfeV' 

of  this  kind,  which  was  contrary  to  the  grant  and  render,  was  ciayt.  94. 

void. 
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CHAP.  IV. 

In   what   Courts    Fines   might  be  levied,   (ind  before   tvhom 
acktiowled^ed. 


Sect.     1 .  Fines  originally  levied  in  all 
Courts. 
4.  Court  of  Common  Pleas, 
8.  Court  of  the  County  of  Lan- 
caster. 

10.  Court     of    the    County     of 

Chester,  Ibefure  23  July, 
1830.] 

11.  Court  of  the  City  of  Chester. 

12.  Court  of  the  County  of  Dur- 

ham. 

13.  Courts  of  Great  Sessions  in 

Wales,   [before  23  July, 
1830]. 


Sect.  14.  Court  of  the  Isle  of  Ely. 

15.  Courts  of  ancient  Demesne. 
17.  Courts  of  Cities,  Sfc. 

19.  Who  might  take  the  Acknow' 

ledgment  of  Fines. 

20.  Chief  Justice  of  the   Com- 

mon Pleas. 

21.  Commissioners  under  a  Writ 

of  Dedimus. 

33.  Hoiv  the  Acknowledgment 
ivas  to  be  certified. 

44.  Rules  of  Court  on  this  sub- 
ject. 

55.  Justices  of  Wales. 


Section  I. 
Fines  onginally  ^  FINE  being;  a  composition  of  a  suit  commenced  for  the  re- 

levied  in  all  *  ' 

fourts.  covery  of  real  property,  it  might  originally  have  been  levied  in 

any  court  that  had  jurisdiction  to  hold  pleas  of  land.  Accord- 
ingly, it  appears,  that  in  the  early  ages  of  the  law,  when  courts 
were  more  numerous,  and  their  jurisdiction  more  extensive  than 
at  present,  fines  were  frequently  levied  in  courts  baron,  hundred 

f^'/l'';  ^."l"-  ^^^-  courts,  and  county  courts.     And   in  Duo;dale's   Ori'j;i/ics  Juri- 

II;Ue  s  Hist.  "^  °  '■^ 

151.  diciales,  92.,  there  is  a  record  of  a  fine  which  was  levied  in  the 

^^'    ^^  '       county  court  of  Nottingham,  in  the  reign  of  King  John. 

2.  Fines  were  also  levied  in  all  the  courts  at  Westminster,  and 
even  before  the  King  himself,  as  appears  from  a  great  number  of 
records  which  have  been  published  in  Spelman's  Glossary,  and 
by  Dugdale  and  Madox. 

3.  From  the  time  of  the  appointment  of  justices  in  eyre,  by 
King  Henry  II.,  fines  were  usually  levied  before  them,  on  ac- 


])ugd.  Orii^. 
Jur.  50—92. 
Madox,  Form. 
Angl.  No.  364 
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count  of  tlie  pre-eminence  of  their  courts  over  the  county  courts  : 

and  Madox  has  preserved  several  concords  of  fines  which  are  ex-  f"""-  ^''S'-  „ 
'  ^o.3fj.),6,7.9. 

pressed  to  have  been  levied  coram  Abhale  de  Eves/uu/i,  Juhaniie  H«ll  Ab.Tit. 
(He  Muiimitl,  SjC,  Jusliciariis  ilinerantibus. 

4.  In  consequence  of  the  fixed  residence  of  Court  of  Common  Court  of  Com- 

r>i  II-  1  /<       1      "'""  l^l«-'3s. 

Fleas  at  Westmmster  by  Magna  C/iarta,  fines  were  thenceforth  4iiisi.  9tt. 
usually  levied  in  that  court;  because  tlierein  only  could  real 
actions  be  commenced.  If,  however,  a  record  was  removed 
by  writ  of  error  from  the  Court  of  Common  Pleas  into  the 
Court  of  King's  Bench,  a  composition  of  the  suit  misht 
take  place  there ;  by  which  means  a  fine  might  be  levied  in 
that  court. 

5.  It  was  enacted    by  the   statute    De  modo   levandi   fines,,  2Tnst.  sio. 

•         ■  ^         '   515. 

that  fines  should  be  levied  in  the  Court  of  Common  Pleas,  to.  Read.  8. 
or  before  justices  in  eyre,  and  not  elsewhere;  and  that  a  fine 
must  be  levied,  at  the  least,  before  four  justices  in  the  Bench, 
or  in  eyre,  and  not  otherwise.  But  Lord  Coke  says,  the  latter 
part  of  this  statute  was  repealed  by  the  stat.  4  Hen.  7. ;  so  that 
a  fine  levied  in  the  Court  of  Common  Pleas,  before  two  jus- 
tices, was  considered  to  be  equally  valid,  as  if  all  the  judges 
were  present. 

G.  An  opinion  is  advanced  by  Lord  Coke,  that  a  fine  could  not  idem. 
be  levied,  so  as  to  have  the  force  of  a  final  concord,  in  any  court 
but  the  Court  of  Common  Pleas ;  and  therefore  that  the  King 
could  not,  in  contradiction  to  this  negative  statute,  grant  a  power 
to  hold  pleas  for  the  purpose  of  levying  fines.  He  seems  also  to 
have  been  of  opinion,  that,  since  this  statute,  fines  could  not  be 
levied  in  any  inferior  court,  unless  the  privilege  of  holding  such 
court  had  been  confirmed  by  act  of  Parliament.  But  this  is 
certainly  a  mistake ;  for  fines  [might,  until  recent  statutes]  be 
levied  in  inferior  courts,  as  will  be  shown  in  a  subsequent  part  of 
this  chapter. 

7.  The  counties  palatine  of  Lancaster,  Chester,  and  Durham, 
having  courts  of  their  own,  the  King's  ordinary  writs  did  not 
run  there  ;  so  that  fines  could  not  be  levied  in  the  Court  of 
Common  Pleas  at  Westminster,  of  lands  situate  in  those  coun- 
ties ;  but  fines  miglit,  until  recently,  be  levied  in  the  courts  of 
those  counties,  under  the  authority  of  the  following  statutes. 

8.  It  is  enacted  by  the  stat.  37  Hen.  8.  c.  19.  that  all  fines  Court  of  the 

1      •     1  1     r         .1        •      1-  .•   ,1  I      •  ,•    t  .         county  of  Lac - 

levied  beiorc  tlie  justices  ot    the  county   palatnie  ot   Lancaster,  caster. 


1(12 


1  Wils.  R.  275. 


Court  of  the 
county  palatine 
of  Chester. 


Court  nf  the 
city  of  Cliester 
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commonly  called  justices  of  assize  at  Lancaster,  or  before  one  of 
them,  of  any  lands,  tenements,  or  other  hereditaments,  lying,  or 
being  within  the  said  county  palatine  of  Lancaster,  which  should 
be  openly  read  and  proclaimed  three  several  days  in  open  ses- 
sions, in  the  presence  of  the  justices  of  assize  at  Lancaster,  or 
one  of  tliem,  for  the  time  being,  and  also  that  should  be  openly 
proclaimed,  in  the  same  manner,  at  the  two  next  general  sessions 
that  should  be  holden  in  the  said  county  palatine  of  Lancaster, 
at  three  several  days  in  either  of  the  said  two  sessions,  after  such 
manner  and  form  as  was  commonly  used  in  the  Court  of  Com- 
mon Picas  at  Westminster,  should  be  of  like  force,  strength,  and 
effect  in  law,  to  all  intents,  effects,  constructions,  and  purposes, 
as  fines  levied  in  the  Court  of  Common  Pleas. 

9.  If  a  fine  was  found  by  verdict  to  have  been  levied  before 
the  justices  of  the  county  palatine  of  Lancaster,  without  finding 
who  those  justices  were,  and  whether  they  had  power  to  take 
fines  or  not,  the  court  presumed  them  to  be  such  justices  as  had 
power  by  statute  to  take  fines  in  the  county  palatine  of  Lancas- 
ter, if  the  contrary  did  not  appear. 

10.  By  the  statute  2  8c  3  Edw.  G.  c.  28.  it  was  enacted,  that  all 
fines  levied  or  acknowledged  before  the  high  justice  of  the  county 
palatine  of  Chester,  or  before  the  deputy  or  lieutenant  justice 
there,  of  any  lands,  tenements,  or  other  hereditaments,  lying  or 
being  within  the  said  county  palatine  of  Chester,  which  should 
be  openly  read  and  proclaimed  three  several  days  in  the  open 
sessions,  in  the  presence  of  the  justice  of  the  said  county  palatine 
of  Chester,  or  before  the  deputy  or  lieutenant  justice  there,  at 
the  same  sessions  that  the  same  fine  should  be  engrossed,  and 
also  that  should  be  openly  read  and  proclaimed  in  the  same  man- 
ner at  the  two  next  creneral  sessions  that  should  be  holden  in  the 
said  county  palatine  of  Chester,  next  after  the  levying  and  en- 
grossing such  fine,  at  three  several  days  in  either  of  the  said  two 
sessions,  after  such  manner  and  form  as  was  commonly  used  in 
the  King's  Courts  of  Common  Pleas  at  Westminster,  should  be 
of  like  force,  strength,  and  effect  in  law,  to  all  intents  and  pur- 
poses, as  fines  duly  levied  with  proclamations  before  the  King's 
Justices  of  his  Common  Pleas. 

11.  By  the  statute  43  Eliz.  c.  15.  s.  3.  it  was  enacted,  that  it 
should  be  lawful  for  all  persons,  upon  any  original  writ  or  writs 
of  covenant,  or  any  other  original  writ  or  writs,  whereupon  fines 
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had  been  usually  levied,  to  be  purchased  out  of  the  Court  of  Ex- 
chequer within  the  county  palatine  of  Chester,  returnable  before 
the  mayor  of  the  city  of  Chester  in  the  Portmoot  Court,  to  be 
holden  within  the  said  city,  to  levy  any  fine  or  fines  of  any  lands, 
tenements,  or  hereditaments,  lying  or  being  within  the  county 
of  the  city  of  Chester,  before  the  mayor  of  the  said  city,  in  the 
said  Portmoot  Court,  in  such  manner  and  form  as  fines  might  be 
levied  before  the  higli  justice  of  the  county  palatine  of  Chester ; 
and  that  the  mayor  of  the  said  city  should  have  full  power  and 
authority  to  receive  and  record  all  and  every  such  fine  and  fines  ; 
and  that  all  and  every  such  fine  and  fines  which  should  be  so 
levied,  and  which  should  be  openly  read  and  proclaimed  before 
the  mayor  of  the  said  city,  in  the  said  Portmoot  Court,  once  at 
the  same  court-day  that  the  said  fine  should  be  engrossed,  and 
once  at  every  of  the  nine  next  court-days  of  Portmoot  next  after 
the  levying  and  engrossing  of  such  fine,  should  be  of  like  force, 
strength,  and  effect  in  law,  to  all  intents,  constructions,  and 
purposes,  as  fines  duly  levied  with  proclamations  before  the  said 
high  justice  of  Chester,  (o) 

12.  By  the  statute  5  Eliz.  c.  27.  it  was  enacted,  that  all  fines  Court  of  the 

•'  county   palatms 

levied  before  the  justice  or  justices  of  the  county  palatine  of  of  Durham. 
Durham,  for  the  time  being,  authorized  for  that  purpose,  of  any 
lands,  tenements,  or  other  hereditaments,  lying  or  being  within 
the  said  county  palatine  of  Durham,  which  should  be  openly 
read  and  proclaimed  two  several  days  in  the  open  sessions,  in 
the  presence  of  the  justices  of  assize  at  Durham,  or  one  of  them, 
at  the  same  sessions  that  the  same  fine  should  be  engrossed,  and 
also  that  should  be  openly  read  and  proclaimed  in  the  same 
manner  at  the  two  next  general  sessions  that  should  be  holden 
in  the  county  palatine  of  Durham  next  after  the  levying  or  en- 
grossing of  such  fine,  should  be  of  the  same  force,  strength,  and 
effect  in  law,  to  all  intents  and  purposes,  as  fines  duly  levied 
with  proclamations  before  the  Queen's  justices  of  the  Common 
Pleas  at  Westminster. 

(a)  [By  the  Stat.  11  Geo.  4.  and  1  Will.  4.  c.  70.  s.  29.  the  separate  jurisdiction 
of  the  county  palatine  of  Chester,  and  the  principality  of  Wales  was  abolished,  and  fines 
and  recoveries  of  lands  there  were  afterwards  levied  and  sufiered  in  the  Court  of  Com- 
mon Pleas  at  Westminster.  See  Evans  demand.  &c.  9  Bing.  31.  But  now  by  the 
statute  3  it  4  Will.  4.  c.  74.  fines  and  recoveries  are  abolished  from  the  31st  day  of 
December,  1833,  and  more  simple  modes  of  assurance  substituted  in  reference  to  all 
ands  in  England  and  Wales,  but  the  act  does  not  generally  relate  to  lands  iti  Ireland.] 
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Courts  of  Great 
Sessions  ia 
Wales. 


Court  of  the 
isle  of  Kly, 
4  Inst.  220. 


3  East.  13G. 
arg;. 


Courts  of  an- 
cient demesne. 
Dissert  c.  3. 
2  Inst.  513. 
1  Ld.  Raym. 
177. 


Hunt  y.  Bourne, 
Salk.339. 
Com.  R.93." 
124. 
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13.  Upon  llie  reduction  of  Wales,  courts  of  justice  were 
erected  there,  in  wliich  all  pleas  of  real  and  personal  actions 
were  to  be  held  ;  and  fines  of  lands  situate  there,  were  levied  in 
those  courts  under  the  authority  of  the  statute  34  1^  35  Hen.  8. 
c.  26.  s.  41.,  by  which  it  was  enacted,  that  all  fines  levied  before 
the  justices  of  Wales,  of  lands,  tenements,  and  hereditaments 
situate  within  their  jurisdiction,  with  proclamations  made  the 
same  session  tliat  the  said  fine  should  be  engrossed,  and  in  the 
two  other  great  sessions  then  next  to  be  holden  within  the  same 
county,  should  be  of  the  same  force  and  effect,  to  all  intents  and 
purposes,  as  fines  levied  with  proclamations  were  of,  that  were 
levied  before  the  justices  of  the  Common  Pleas  of  England,  (a) 

14.  The  isle  of  Ely  is  a  royal  franchise;  the  bishop  having, 
by  a  grant  from  King  Henry  I.,  jura  regalia,  whereby  he  exer- 
cises both  a  civil  and  criminal  jurisdiction  ;  and  therefore  fines 
were  formerly  levied  in  a  court  held  by  the  bishop's  justices,  of 
all  lands  situate  within  tliat  franchise  :  [but  of  late  years  it  seems 
to  have  been  the  more  general  practice  to  levy  fines,  and  suffer 
recoveries  of  lands  within  the  franchise  of  Ely,  in  the  Court  of 
C.  B.,  at  Westminster.] 

15.  It  has  been  stated  that  tenants  in  ancient  demesne  could 
not  sue  or  be  sued  for  their  lands  in  the  King's  courts,  but  had 
the  privilege  of  having  justice  administered  to  them  in  the  court 
of  the  manor  of  which  their  lands  were  held,  by  writ  of  droit 
close  directed  to  the  lord  of  that  manor.  In  consequence  of  this 
privilege,  no  fine  levied  at  Westminster  of  lands  held  in  ancient 
demesne  was  [until  the  recent  statute  3  8c  4  Will.  4.  c.  74.] 
valid,  for  that  would  be  a  wrong  to  the  lord  of  whom  the  lands 
were  holden,  as  they  would  by  that  means  become  frank  fee,  and 
not  afterwards  impleadable  in  his  court.  But  as  such  tenants 
were  allowed  to  prosecute  real  actions  in  the  court  of  the  manor, 
they  were  also  permitted  to  compound  their  suits  there;  by 
which  means  fines  have  at  all  times  been  levied  of  lands  held  in 
ancient  demesne,  upon  little  writs  of  right  close,  in  the  court  of 
the  manor. 

16.  It  was  found,  by  special  verdict,  that  the  lands  in  ques- 
tion were  held  of  the  manor  of  Wormelow,  which  was  de  aiUiqao 


(a)  [This  is  now  repealed  by  slat.   11   Geo.  4.   and  1  U  ill.  4.  c.  70.  Vid.   sup. 
p-igc  103,  note. J 
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domitiico  coivtKc  doniini  regis  et  antecessoruf/t  siiontni,  imjileadable 
in  the  court  of  the  uumor  per  parviini  breve  de  recto  c/ditso,  coram 
seiicichallo  scctalori/jiis  et  domcsmen  ejiisdem  manerii,  site  eormii 
locum  tenent.  el  attoriiat.  And  that  upon  writs  of  right  close,  fines 
had  been  time  out  of  mind  levied,  and  leviable  in  the  same  court. 
That  Thomas  Guillym  was  seised  in  tail  of  the  said  lands,  and 
being  so  seised,  in  22  Cha.  1.  a  fine  was  levied  in  the  said  court, 
secundum  comitel ltd.  prcedict.,  before  A.  B.  locum  tenent.  W.  Kijrie 
senesehalli  et  R.  aitornat.  ./.  S.  h)  W.  attornat.  J.  N.  ad  tunc  sec- 
tator.  et  domenmen  ejnsdem  cur  ice.  Then  the  fine  was  set  forth, 
which  appeared  to  have  been  levied  before  the  attorneys  of 
the  suitors,  in  p/acito  conventionis  secundum  consuetudinem  ma- 
7ierii  3\c. 

It  was  determined  by  Lord  Holt  and  the  other  Judges,  that  a 
fine  might  be  levied  of  lands  held  in  ancient  demesne,  in  the 
court  of  the  manor,  though  it  was  not  a  court  of  record  ;  because 
it  was  but  agreeable  to  the  power  of  that  court  in  other  instances, 
for  they  might  proceed  to  try  the  mise  joined  in  a  writ  of  right 
close,  which  was  of  a  higher  nature  than  a  fine  :  whereas,  in  all  i^y^r,  ni  b. 
other  inferior  courts,  on  tiie  mise  joined,  the  cause  must  be  re- 
moved into  the  Court  of  Common  Pleas  by  recordari.     And  the 
statute  18  Edw.  1.  de  niodo  kvandi  Jines,  was  but  declaratory  of  ^'^j^^g'^'  ^~* 
the  common  law,  and  was  made  to  rectify  a  mistake,  that  fines 
were  leviable  in  inferior  courts,  upon  bills  or  plaints,  which  could 
not  be,  either  by  grant  or  custom,  by  reason  of  the  negative 
words  of  that  statute.     But  this  did  not  extend  to  courts  of  an- 
cient demesne,  for  then  the  statute  18  Edw.  1.  would  make  fines 
of  those  lands  leviable  in  the  Court  of  Common  Pleas;  which 
was  not  the  case ;  such  fines  being  reversible  by  the  lord.     So 
that   tenants   in   ancient   demesne   would    be    under   a   double  Intra,  c.  14. 
disadvantage ;    for   a    fine  could    not  be  levied  of   their    lands 
in  any  court.     This  judgment  was  affirmed  by  the  House  of  p^™gg^" '" 
Lords,  (a) 

17.  Fines  mi^ht  also  be  levied  in  the  courts  of  cities  and  cor-  OUxw^s  and 

»  corporate  towns. 

porate  towns,  where  such  courts  had  power  to  hold  pleas  of  land.  Form.  Ang. 
Thus,  Madox  has  published  a  record  of  a  fine  levied  in  the  town 


(.()  [The  Stat.  3  &  4  Will.  4.  c.  74.  ss.  4,  fj,  6.  contains  important  provisions 
respecting  fines  levied  and  recoveries  sulTeied  of  lands  of  the  teuuie  of  ancient  demesne, 
vide  supra,  vol.  1.  p.  38,  nolc  to  sect.  35.] 
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court  of  the  city  of  Coventry,  before  the  mayor  and  bailiffs ;  and 
also  a  fine  levied  in  the  court  of  Fordvvick,  to  which  King  Henry 
VIII.  was  a  party. 

A    fine   of  this  kind  was,  however,  void,  and  might  be  re- 
versed, unless  it  appeared,  that  the  court  had  a  power  of  taking 
fines. 
Whni"°  '  ^^'  ^'^  ^  ^^''^  ^^  error  to  reverse  a  fine  levied  in  Shrewsbury, 

Cio.  i:iiz.  314.  before  the  bailiffs  there,  the  first  error  assigned  was,  that  it  did 
not  appear  they  had  any  authority  to  take  fines  ;  and  they  could 
not  have  it  by  prescription,  or  by  general  words  in  the  King's 
grant. 

The  Court  said,  the  fine  was  void  :  it  not  appearing  by  what 
authority  it  was  levied  ;  for  it  was  in  derogation  of  the  Crown, 
and  of  its  profits  j);-o  licentia  concordandi . 
whonngiiitake       ](j^  With  rcspect  to  the  persons  who  mio;ht  take  the  acknovv- 

the  acknow-  '  '  ® 

leilgmentof  ledgment(fl)  of  fines,  itappears  that  originally  those  who  were  de- 
sirous of  levying  fines,  acknowledged  the  concord  in  person,  in 
open  court.  And  [until  abolished  by  the  recent  statute,  fines 
continued  to  be  occasionally]  acknowledged  in  the  same  man- 
ner; the  parties  appearing  personally  at  the  bar  of  the  Court  of 
Common  Pleas.  But  fines  might  be  and  frequently  were  ac- 
knowledged out  of  court. 

Chief  Justice  of      20.  The  Chief  Justice  of  the  Court  of  Common  Pleas  might 

the  C/ommon  ^ 

l^leas.  alone  take  the  acknowledgment  of  fines  out  of  court ;  a  privi- 

2  Inst.  612.'       lege  peculiar  to  that  office,  which  seems  to  be  derived  from  cus- 
tom and  usage;  for  it  does  not  appear  that  this  power  is  given 
Dyer, 220  b.       \yy  ^^y  statute.     But  if  the  Chief  Justice  were  a  party  to  the 
writ,  he  could  not  take  the  acknowledgment  of  the  fine,  quia 
judex  in  propria  causa.     A  rule  which  extends  to  all  other  judges 
and  commissioners. 

Commissioners        ^i.  The  sreat  inconvenience  of  compelling  old  and  infirm  per- 
il mier  a  writ  of  &  r  &  r 

dtdimus.  gons  to  travel  from  the  most  remote  parts  of  the  kingdom  to 

Westminster,  produced  a  regulation  usually  called  the  statute  of 

15  Edw.  2.  Carlisle,  but  which,  in  fact,  is  a  writ  addressed  by  King  Edward 
II.  to  the  judges,  for  their  government  in  taking  the  acknow- 

(a)  [The  statute  3  &  4  Will.  4.  c.  74.  for  abolishing  fines  and  recoveries,  and  for 
substitulinc  more  simple  modes  of  assurance,  provides  (sect.  79  to  89  inclusive)  for  the 
form  and  mode  of  acknowledgment  by  married  women  conveying  under  the  act,  'i'he 
general  rules  made  by  thcCourt  of  Common  Pleas,  in  reference  to  the  above  provisions 
of  the  act,  will  be  found  in  the  Appendix  to  this  volume.] 
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ledgment  of  fines;  ordainin<r,  tliat  all  parties  wbo  would  ac- 
knowledge or  render  their  rights  or  tenements  to  another  by  fine, 
should  appear  personally  before  the  justices  ;  so  that  their  age, 
idiocy,  or  any  other  defect,  might  be  judged  of  by  them.  "  Pro- 
vided notwithstanding,  that  if  any  person  be,  by  age  or  impo- 
tence, decrepit,  or  by  casualty  so  oppressed  and  withholden, 
that  by  no  means  he  is  able  to  come  before  you  in  our  court, 
then  in  such  case  we  will  that  two  or  more  of  you,  by  assent  of 
the  residue  of  the  bench,  shall  go  unto  the  party  so  diseased, 
and  shall  receive  his  cognizance,  upon  that  plea  and  form  of 
plea  that  he  hath  in  our  court,  whereupon  the  same  fine  ought 
to  have  been  levied  :  and  if  there  go  but  one,  he  shall  take  with 
him  an  abbot,  a  prior,  or  a  knight,  a  man  of  good  fame  and 
credit,  and  shall  certify  you  thereof  by  the  record,  so  that  all 
things  incident  to  the  same  fine  being  examined  by  him  or  them, 
the  same  fine,  according  to  our  former  ordinance,  may  be  law- 
fully levied." 

22.  In  consequence  of  this  regulation,  a  special  commission 
issued  out  of  the  Court  of  Chancery,  called  a  writ  of  dedimus 
potestalem,  directed  to  a  certain  number  of  commissioners,  re- 
citing that  a  writ  of  covenant  was  depending  before  the  Justices 
of  the  Court  of  Common  Pleas,  between  certain  persons  therein 
named,  who  were  incapable,  from  infirmity,  of  appearing  per- 
sonally before  the  Court,  and  authorizing  the  cojtnmissioners  to 
take  the  acknowledgment  of  the  said  parties  concerning  the 
matters  contained  in  the  writ ;  and  directing  them  to  certify 
such  acknowledgment,  under  their  hands  and  seals,  to  the  Court 
of  Common  Pleas. 

23.  It  has  been  stated,  that  by  the  statute  43  Eliz.  fines  Ante,  s.  ii. 
might  be  levied  in  the  court  of  the  county  of  the  city  of  Chester. 

By  the  5th  section  of  that  statute  it  is  enacted,  that  upon  all 
original  writs  purchased  out  of  the  Court  of  Exchequer  of  the 
county  of  Chester,  for  the  levying  of  any  fine  or  fines  within 
the  city  of  Chester,  the  mayor  of  the  said  city  for  the  time  being 
should  have  full  power  and  authority  to  award  and  send  for 
such  like  writ  or  writs,  process  or  precepts  o^  dedimus  potedatem, 
to  any  two  or  more  sufficient  persons,  authorizing  them  to 
receive  and  take  the  acknowledgment  of  such  person  or  persons 
as  should  be  willing  to  levy  such  fine  or  fines,  and  by  reason 
of  sickness  or  other    reasonable    impediment  could    not    come 
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in  person  before  the  said  mayor  to  make  such  acknowledg- 
ment. 

Co.  Read. 9.  24.  The  statute  of  Cailisle  only  gives  authority  to  two  of  the 

justices,  or  to  one  of  them,  attended  by  an  abbot  or  knight,  to 
take  the  acknowledgment  of  fines.  But  notwithstanding  this 
restriction,  writs  of  dcdimm  polestalem  were  frequently  directed 
to  persons  of  inferior  quality  ;  from  whence  many  abuses  arose, 

AVilb.  95.  which  gave  rise  to  a  rule  of  court  made  in  43  Eliz.,  by  which  it 

was  ordered,  that  no  writ  o^  dedimus  potestatem,  directed  to  com- 
missioners to  take  the  acknowledgment  of  any  fine,  should  be 
received  or  recorded,  unless  the  acknowledgment  was  taken  by 
some  of  the  justices  of  the  one  bench  or  other,  or  barons  of 
the  Exchequer,  or  Serjeants  at  law,  or  knight  who  was  of  the 
(ftiorum.  Custom,  however,  so  far  prevailed  against  the  positive 
authority,  both  of  the  statute  and  of  this  rule,  that  although  a 

4Bing.  750.       knight  was  always  named  in   a  writ  of  dcdi/nits  potestatem,  yet 
°'       '  he  seldom  was  one  of  those  who  took  the  acknowledgment  of 

a  fine. 

Dyer, 224b.  25.  The  iudo-es  of  assizes  mioht,  in  their  circuits,  per  coiisue- 

Junk.  227.  J       c  o      '  i 

tudinem  regni,  take  the  acknowledgment  of  fines,  without  any 

writ  of  dedimus  potestatem ;  on  account  of  the  great  confidence 

which  the  law  places  in  their  judgment  and  integrity.  («)     In 

such  cases,  however,  a  writ  of  dedii/tus potestatem  ought  to  have 

been  sued  out,  bearing  date  before  the  acknowledgment  of  the 

fine  ;  although,  if  the  writ  of  dedimus  potestatem  be  tested  after 

the  date  of  the  acknowledgment,  still  the  fine  would  have  been 

supported. 

Argenfon  v.  26.  A  writ  of  error  was  brought  to  reverse  a  fine,  and  the  error 

Wcstovcr, 

Cro.  Eliz.  275.  assigned  was,  that  it  appeared  upon  record  that  the  acknow- 
ledgment of  the  fine  was  taken  by  Chief  Baron  Manwood,  on 
the  27th  of  March,  and  the  writ  of  covenant  and  dedimus  po- 
testatem were  tested  on  the  9th  of  April,  so  that  the  acknow- 
ledgment was  taken  without  any  authority  ;  and  by  the  statute 
23  Eliz.  the  day  of  the  acknowledgment  ought  always  to  be 
certified  ;  but  the  Court  over-ruled  this  objection,  saying  it  was 
good  enough,  and  that  otherwise  they  should  reverse  many  fines. 

((()  There  is  a  petition  in  the  Rolls  of  Parliament,  28  Edw.  3.  No.  26.  vol.  2, 
p.  261.  from  the  Commons  beyond  Trent,  praying  that  a  justice  of  one  or  the  other 
bench  should  come  twice  each  year  into  their  counties,  to  take  the  acknowledgment  of 
fines.— iVoie  lofunncr  cdilwii. 
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27.  By  an  order  of  the  Court  of  Common  Pleas,  made  in  i  Bos.&Pul. 
Michaelmas  term,  39  Geo.  3.,  recitino-,  that  the   Lord   \\\<y\\  ^^^' 
Chancellor  had  been  pleased  to  direct  that  no  writ  of  dedimns 
potestatem,  to   be  executed  in  England,  should  issue  under  the 

great  seal,  directed  to  any  persons  except  the  judges,  Serjeants 
at  law,  barristers  of  five  years  standing,  or  solicitors  or  attorneys 
of  some  of  the  courts  in  Westminster  Hall,  the  Judges  of  the 
courts  of  Session  and  Exchequer,  advocates  and  clerks  to  the 
signet  of  five  years  standing  in  Scotland  ;  it  was  ordered,  that 
from  and  after  the  last  day  of  the  said  Michaelmas  term,  no  fine 
should  be  suffered  to  pass,  unless  the  caption  of  such  fine  were 
before  one  of  the  justices  or  barons  of  his  Majesty's  courts  of 
record  in  Westminster  Hall,  or  one  of  the  Serjeants  at  law,  unless 
an  affidavit  were  made  and  filed,  stating,  that  the  commissioners 
taking  the  same  were,  to  the  best  of  the  deponent's  information 
and  belief,  either  barristers  of  five  years  standing,  or  solicitors  in 
some  of  the  courts  of  Westminster  Hall,  the  Judges  of  the  Courts 
of  Session  and  Exchequer,  or  advocates  and  clerks  to  the  signet 
of  five  years  standing  in  Scotland. 

28.  It  was  the  duty  of  all  those  who  were  appointed  com- 
missioners in  a  writ  of  dedi/nus  potestatem,  to  inform  themselves, 
by  means  of  some  people  of  credit,  that  the  persons  who  ac- 
knowledged a  fine  before  them  were  really  the  parties  named  in 
the  original  writ.  They  should  also  have  been  extremely  at- 
tentive in  examining  whether  there  were  any  married  woman,  4  Ring.  751. 
infant,  idiot,  or  lunatic,  among  the  parties  to  the  fine;  as  they  infra,  c.s.'s.  ii. 
were  liable  to  be  severely  punished  by  the  Court  of  Common 

Pleas  for  any  fraud  or  wilful  ne2;lect  in  the  execution  of  their  Petty'scase, 

n^  1  Freem.78. 

ofnce. 

29.  The  writ  o^  dedimus potestatem  recited,  that  a  writ  of  cove-  Co.  Read.  9. 
nant  was  depending  between  the  parties,  and  therefore  should  223. 
have  borne  date  after  the  writ  of  covenant. 

30.  A  writ  of  error  was  brought  to  reverse  a  fine  levied  at  Goburn  r. 
Chester,  because  the  teste  of  the  writ  of  dedimus  potestatem  was  Cro^EHz  740. 
prior  to  that  of  the  writ  of  covenant ;  and  it  was  held  to  be  a  ^''^^ ^^ ^ '"• 

Ab.  333. 

manifest  error. 

31.  But  if  the  writ  of  dedimus  potestatem  were  tested  on  the 
same  day  with  the  writ  of  covenant,  the  fine  would  be  good. 

32.  A  writ  of  error  was  brought  to  reverse  a  fine,  on  the  ground   Arundel  v. 
that  the  writ  of  dedimus  potestatem  was  tested  the  same  day  with  cm."i-:liz.  677. 
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the  writ  of  covenant ;  which  was  contended  to  be  erroneous,  be- 
cause tlie  writ  of  dcd'nnus  pofeslatem  recites  that  the  writ  of 
covenant  is  dependino-,  whereas  the  writ  of  covenant  could  not 
be  said  to  be  depending  until  its  return. 

The  Court  was  of  opinion  that  this  was  no  error,  for  the  writ 
of  covenant  might  be  said  to  be  depending  immediately  on  the 
purchase  of  it;  and  if  a  stranger  should  buy  the  land  before  the 
return  of  the  writ  of  covenant,  it  would  be  champerty. 

How  the  ac-  33.  By  the  statute  23  Eliz.  c.  3.  s.  5.  it  was  enacted,  "  That 

knowledgiuent 

was  to  be  certi-  every  person  that  should  take  the  knowledge  of  any  fines,  or 
should  certify  them,  should  with  the  certificate  of  the  concord, 
certify  also  the  day  and  year  wherein  the  same  was  knowledged. 
And  that  no  clerk  or  officer  should  receive  any  writ  of  covenant 
whereupon  any  fine  was  to  pass,  unless  the  day  of  the  know- 
ledge of  the  same  fine  should  appear  in  or  by  such  certificate ; 
upon  pain  that  every  clerk  that  sliould  receive  any  such  writ, 
should  forfeit  for  every  time  that  he  shall  so  offend,  the  sum  of 
five  pounds. 

34.  If  the  commissioners  in  a  writ  of  dedimus  potestatem  re- 
fused to  certify  the  acknowledgment  of  a  fine,  pursuant  to  this 

Fit7,.N.B.i46.  statute,  within  twelve  months,  a  certiorari  might  be  awarded 
against  them,  reciting  the  substance  of  the  writ  of  dedimus 
potestatem,  and  the  acknowledgment  of  the  fine,  and  command- 
ing them  to  certify  it ;  and  in  case  of  their  refusal,  an  alias,  a 
phiries,  and  an  attachment,  would  issue  against  them. 

Idem.  35.  If  the  commissioners  died  before  they  had  certified  the 

acknowledgment  of  a  fine,  their  executors  must  have  certified  it 
upon  a  certiorari;  and  in  case  of  their  refusal,  the  same  process 
lay  against  them,  as  against  the  commissioners. 

Idem  327.  36.    If  a  person   had  several  writs  of   covenant   depending 

against  several  persons  in  different  counties,  he  might  have  a 
■writ  o^  dedimus  potestatem  directed  to  commissioners,  to  take  their 
acknowledgments  severally. 

Downes  v.  27.  If  a  writ  of  dedimus  potestatem  were  directed  to  two  per- 

Savage,  _    _  \ 

Cro.  Eliz.  240.    SOUS  jointly,  and  only  one  of  them  took  the  acknowledgment  of 

the  fine,  it  would  have  been  erroneous. 

Anon. Cro. Eliz.       38.  A  writ  of  dedimus  potestatem  was  awarded  to  take  the 

576. 

acknowledgment  of  four  persons  to  the  same  fine.  The  com- 
missioners returned  the  acknowledgment  of  three  of  the  persons 
only.     The  Court  resolved  that  the  fine  shoidd  pass,  as  against 
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the  three  persons  who  had  acknowledged  it ;  and  that  the  name 
of  the  fourth  person  should  be  erased  out  of  the  writ  of  covenant 
and  dedimus  potestatem. 

39.  It  was  resolved  in  the  same  case,  that  if  a  writ  o^  dedimus 
putestatc/n  be  awarded  to  take  the  acknowledgnient  of  three  per- 
sons to  the  same  fine,  tiie  commissioners  need  not  take  the  ac- 
knowledgment of  all  the  three  persons  at  the  same  time,  but  might 
take  the  acknowledgment  of  one  of  them  at  one  time,  and  of 
another  at  another  time. 

40.  All  the  acknowledgments  must,  however,  have  appeared 
on  the  same  parchment,  otherwise  the  fine  would  not  be  allowed 
to  pass. 

41.  A  writ  of  dedimus  potestatem  had  been  directed  to  corn-  Baich v. Phelps, 

^  .  „,,        3H.CVP.  366. 

missioners,  to  take  the  acknowledgment  of  nme  persons.  1  he 
commissioners  took  the  acknowledgment  of  six  out  of  the  nine 
persons  on  one  piece  of  parchment,  and  of  the  remaining  three 
upon  another  piece  of  parchment ;  which  mode  of  taking  the 
acknowledgments  was  objected  to  by  the  officers. 

On  a  motion  that  the  fine  might  pass,  Mr.  Justice  Heath  said, 
that  these  separate  acknowledgments  would  not  warrant  a  joint 
judgment;  and  the  motion  was  refused. 

42.  A  fine  was  not,  however,  reversed  for  any  trifling  error  or 
mistake  in  the  return  made  by  the  commissioners  under  a  writ  of 
dedimus  potestatem. 

43.  A  writ  of  error  was  brought  to  reverse  a  fine  taken  by  Bedford  i. 

.  .  roister, 

commissioners,  because  upon  the  back  of  the  writ  of  dedimus  Cro.  J.  77. 
potestatem  it  was  stated  thus : — Executio  istius  brevis  patet  in 
quodam  panello  huic  brevi  annexo.  But  all  the  Court  held  it  was 
matter  of  form,  and  not  material ;  for  altliough  it  be  not  properly 
said  to  be  a  pannel,  yet  a  pannel  and  a  schedule  are  all  one  in 
substance,  and  no  cause  to  reverse  the  fine. 

44.  By  a  rule  of  the  Court  of  Common  Pleas,  made  in  Hil.  Rules  of  court 

•'  on  tins  subject. 

13  Geo.  1.  it  was  directed,  that  no  fine  acknowledged  before 
commissioners  should  be  allowed  to  pass,  unless  some  person 
who  was  present  when  the  fine  was  acknowledged  should  appear 
personally  before  the  Lord  Chief  Justice  of  the  Court,  and  be 
examined  upon  oath  touching  the  execution  thereof. 

This  rule  having  been  found  by  experience  to  be  attended 
with  inconveniences,  and  not  having  answered  the  good  purposes 
for  which  it  was  intended,  the  Court  made  the  following  rules. 
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Wilson,  85.  45.    Hilary,   17  Geo.  2.     "  That  Instead   of  an   oath  made 

viva  voce  of  the  due  acknowledgment  of  fines,  an  affidavit  in 
writing  on  parchment  should  be  made  and  annexed  to  every  fme, 
in  which  the  person  making  the  same  should  swear  that  he 
knew  the  parties  acknowledging  such  fine ;  that  the  same  was 
duly  signed  and  acknowledged  ;  that  the  party  or  parties  ac- 
knowledging, and  also  the  commissioners  taking  the  same,  were 
of  full  age  and  competent  understanding  ;  that  the  feme  coverts 
(if  any)  were  solely  and  separately  examined  apart  from  their 
husbands,  and  freely  and  voluntarily  consented  to  acknowledge 
the  same  ;  and  that  the  cognizor  or  cognizors,  and  every  of  them, 
knew  the  same  to  be  a  fine  to  pass  his,  her,  or  their  estate  or 
estates  :  which  fine,  together  with  such  affidavit  annexed,  should 
be  transmitted  to  the  Lord  Chief  Justice,  or  some  other  Justice 
of  this  Court,  for  his  nUocutui'  thereon,  and  such  affidavit  should 
remain  annexed  to  such  fine,  and  be  left  with  the  same  in  the 
proper  office:  and  it  was  ordered  that  every  such  affidavit, 
except  where  the  persons,  at  the  time  of  their  acknowledging 
the  fine,  were  in  Ireland,  or  some  other  parts  beyond  the  seas, 
should  be  made  by  some  attorney  of  the  courts  of  Westminster 
Hall." 

Wilson,  89.  4G.  Hilary,  26  8t  27  Geo.  2.     "  It  was  ordered,  that  in  the 

affidavits  made  in  pursuance  of  the  preceding  rule,  the  person  or 
persons  so  making  the  same  should  swear  that  the  fine  was  duly 
signed  and  acknowledged  upon  the  day  and  year  mentioned  in 
the  caption  ;  and  if  there  were  any  rasure  or  interlineation  in 
the  body  or  caption  of  such  fine,  that  such  rasure  or  inter- 
lineation was  made  before  the  party  or  parties  signed  the  said 
fine,  and  before  the  caption  was  signed  by  the  commissioners." 

Say  V.  Smith,  47.  A  fine  was  taken  before  Prentice  an  attorney,  and  Prentice 

Barnes.  217.  .     .  -rw         •  i  ^^    1 

a  tradesman,  as  commissioners.     Prentice    the   attorney   died 

without  making  the  proper  affidavit  of  the  acknowledgment  of 
the  fine.  One  of  the  cognizors  became  a  bankrupt,  absconded, 
and  did  not  surrender  within  the  42  days,  as  required  by  the 
statute.  The  fine  was  ordered  to  pass,  on  an  affidavit  of  the 
due  acknowledgment  of  it  by  Prentice  the  tradesman  ;  notwith- 
standing the  general  rule  requiring  such  affidavits  to  be  made 
by  attorneys. 

48.  Where  fines  have  been  acknowledged  out  of  the  kingdom, 
the  Judges  have  also  remitted  the  strictness  of  these  rules. 
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49.  The  Lord  Ch.  J.  assisted  by  Mr.  Clive,  made  an  order  Fleetwood  v. 

\  n  y        ^  ^  <<     i  •  •  i      •  Calenda, 

that  a  nne  should  pass  as  to  two  oi  the  cognizors,  considering  Barnes,  219. 
the  particular  circumstances  of  the  case,  notwithstanding  the 
same  was  not  signed  by  them.  One  of  the  commissioners  at- 
tended and  made  oath  that  the  fine  was  duly  acknowledged 
before  him  and  another  commissioner  at  Naples-  that  the  parties 
were  of  full  age  and  good  understanding  ;  that  the  married 
woman  was  examined  apart  from  her  liusband,  and  freely  con- 
sented. The  fine  being  taken  from  persons  beyond  seas,  it  was 
not  within  the  order  of  the  Court,  requiring  an  aflBdavit ;  end 
the  signing  of  a  fine  by  the  cognizors  was  not  absolutely 
necessary. 

50.  Two  fines  taken  at  Hamburg,  where  the  cognizors  re-  Heathcock  v. 
sided,  were  ordered  to  pass  by  all  the  four  Judges,  upon  an  Bames,  217. 
affidavit  by  a  commissioner  of  the  due  execution  of  each   fine, 

sworn  before  a  clerk  in  the  Chancery  of  the  city  of  Hamburg; 
and  authenticated  by  his  certificate  or  attestation,  as  a  notary 
public. 

51.  A  fine  was  taken  at  Edinburgh,  and  was  regular  in  every  Seton  r.  Sin- 
respect,  except  that  it  was  not  acknowledged  in  the  presence  k,  3^0. 

of  an  attorney  of  any  of  the  courts  of  Westminster  Hall,  who 

might  have  made  the  usual  affidavit  of  its   having  been  duly 

taken.     An  affidavit  was  made  by  Seton,  the  plaintiff',  that  there 

was  no  such  attorney  in  or  near  Edinburgh.     And  the  Court,  on 

the  motion  of  Serjeant  Davy,  who  cited  the  case  of  Say  v.  Smith,  Ame,  s.  47. 

allowed  the  fine. 

52.  The  notarial  certificate  required  in  the  case  of  a  fine  ac- 
knowledged in  a  foreign  country,  must  have  been  under  seal.  A 
defect  in  this  particular  could  not  be  supplied  by  proof  of  the 
handwriting  of  the  coo,nizors. 

53.  Henry  Count  Bourbell  and  Mary  his  wife,  the  conuzors  CmttenJen  i. 
in  the  fine,  were  resident  in  France,  and  the  acknowledgment  1  xaunt.  144. 
was  taken  before  commissioners  in  that  country;  the  affidavit  of 

the  due  taking  purported  to  be  sworn  before  the  mayor  of  the 
city  of  Neufchatel,  and  was  subscribed  with  his  name.  A  cer- 
tificate that  that  person  was  mayor  of  the  said  city  was  signed 
by  two  persons,  who  stated  themselves  to  be  public  notaries  ; 
but  no  notarial  seal  was  annexed. 

The  Court  said  they  could  not  supply  the  defect  arising  from 
the  want  of  a  seal.  There  was  no  rule  of  court  expressly  applying 

VOL.  v.  1 
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to  the  case  of  fines  levied  by  persons  resident  abroad  ;  but  the 
Tit,  36.  c.  3.  rule  relative  to  recoveries  suffered  by  persons  under  these  cir- 
cumstances, had  always  been  held  to  extend  to  the  case  of  fines  ; 
by  that  rule  a  seal  was  necessary.  The  fine  was  not  allowed  to 
pass. 
Ante,  s.  11.  54    ij,  j^jjg  i^ggjj  stated,  that  by  the  statute  43  Eliz.   fines 

[might  until  a  recent  statute]  be  levied  in  the  court  of  the 
county  of  the  city  of  Chester.  By  the  5th  section  of  the  former 
statute  it  was  enacted,  that  upon  all  original  writs  purchased 
out  of  the  Court  of  Exchequer  of  the  county  of  Chester,  for  the 
levying  of  any  fine  or  fines  within  the  city  of  Chester,  the  mayor 
of  the  said  city  for  the  time  being  should  have  full  power  and 
authority  to  award  and  send  forth  such  like  writ  or  writs,  pro- 
cess or  precepts  of  dedimus  potestaiem,  or  any  two  or  more  suffi- 
cient persons,  authorizing  them  to  receive  and  take  the  ac- 
knowledgment of  such  person  or  persons  as  should  be  willing  to 
levy  such  fine  or  fines,  and  by  reason  of  sickness  or  other  rea- 
sonable impediment  could  not  come  in  person  before  the  said 
mayor  to  make  such  acknowledgment. 

55.  By  the  statute  34  &  35  Hen.  8.  c.  26.  s.  40.  it  was  en- 
acted, that  fines  should  be  taken  before  the  justices  of  Wales, 
of  lands  tenements,  and  hereditaments  situate  within  their 
jurisdiction,  by  force  of  their  general  commission,  without  any 
writ  of  dedimus  potestatem  to  be  sued  for  the  same,  in  like  manner 
and  form  as  is  used  to  be  taken  before  the  King's  Chief  Justice 
of  the  Common  Pleas  in  England. 


Justices  of 
Wales. 


llo 


CHAP.  V. 


Of  the  Parlie<  to  a  Fine. 


Sect.     1.  Who  miglU  levy  Fines. 

3.  The  King. 

4.  The  Queen. 

5.  Married  Women. 

20.  [3/rt/rjcd  Women  trustees.'\ 

21.  .Joint  Tenants,   Coparceners, 

and    Tenants     in     Com- 
mon. 

22.  Persons  outlawed,  ifc. 


Sect.  23.   Wlio  were  incapable  of  levy- 
ing Fines. 
24.  Persons  having  no  Estate. 

39.  Exceptions. 

40.  Aliens. 

41.  In/ants. 

49.  Except  Infant  Trustees. 
52.  Idiots  and  Lunatics. 

58.  Corporations. 

59.  TFfto  wiig-At  <rt/ce  by  Fine. 


Section  I. 

A  FINE  being-  considered  as  a  common  assurance  or  conveyance  Who  might  levy 
of  real   projDerty,  it  followed  that  all  persons  of  full  age,  and 
sufficient  understanding,  might  in   general  levy  fines  of  those 
lands  in  which  they  had  any  estate  or  freehold,  either  by  right, 
or  by  wrong. 

2.  Even  persons  who  were  blind,  deaf,  or  dumb,  or  who  were  Elyot'scase, 
both  deaf  and  dumb  at  the  same  time,  might  levy  fines  ;  if  it  ap-     ^"^'^' 
peared   that,  notwithstanding  those  disabilities,  they  were  ca- 
pable of  comprehending  the  nature  and  consequences  of  a  fine, 

and  could  express  their  meaning  by  writing  or  signs.  And  there 
are  three  instances  of  persons  born  deaf  and  dumb,  who  were 
permitted  to  levy  fines. 

3.  There  are  several  records  of  fines  published  by  Dugdale  and  The  King. 

'  -^         ^  Du^d.  dig. 

Madox,  to  which  the  King  was  a  party.     It  was  however  much  jurlflS. 

doubted  in  the  reign  of  James  I.  whether  the  King  could  levy  a  j^^o.  394."^ 

fine;  and  his   Majesty  having  consulted  Lord    Ch.  J.  Popham  "  Rep.  32. 

and  Lord  Coke,  who  was  then  Attorney  General,  on  this  subject, 

they  gave  it  as  their  opinion,  that  although  the  King  could  not 

be   cognizor  of  a  fine,  because  a  writ  of  covenant  could  not  be 

brought  against  him  ;  yet,  that  if  a  fine  was  levied  to  the  King, 

1  2 
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The  Queen. 
1  Inst.  3  a. 
J  33  a. 
4  Kep.  23  b. 


Married 
women. 


Form.  Angl. 
No.  357. 


Mad.  Diss. 
s.  18. 


2  Inst.  515. 


Idem. 

3  Atk.  712. 


Ante,  c.  2. 
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he  mioht  then  make  a  frrant  ami  render,  whicli  would  be  2:ood, 
and  suflicient  to  bind  him. 

4.  The  Queen  [consort]  might  levy  a  fine,  and  a  fine  might  be 
levied  to  her:  for  she  has  in  every  instance  the  particular  pri- 
vilege of  suing  and  being  sued  alone;  and  is  considered  in  all 
legal  proceedings  as  a  feme  sole,  and  not  as  a  feme  covert. 

5.  As  married  women  might  always  be  impleaded  jointly  with 
their  husbands,  it  followed  that  they  could  join  with  their 
husbands  in  levying  fines.  And  it  appears  from  a  passage  in 
Glanville,  Lib.  2.  c.  3.  and  some  very  ancient  records  published 
by  JMadox,  that  it  was  formerly  usual  for  married  women  to 
appoint  their  husbands,  as  their  attorneys,  to  levy  fines  for 
them. 

6.  Thus  in  9  Rich.  T.  the  prior  and  convent  of  Lewes  fined  to 
the  King  in  half  a  mark,  tit  concordia  facta  inter  llicardum  de  la 
Combe,  S)'  Syhillam  de  Dene,  uxorem  suam,  presentes  per  eundem 
Ricardnm  virnm  suiun,  positum  loco  suo,  ad  lucrandum  vel  per- 
dendnm,  et  WiUiehuutn  priorcnt  et  conventum  de  Lewes  fenentem, 
per  WiUielniuni  inonachuni  saiini  de  ndvucntione  ecc/esia  de  Waldern, 
nude  recognitio  de  idlima  presentatione  summonita  Juit  inter  eos  in 
prefata  curia,  scribatur  in  magno  rotido. 

7.  It  is  probable  that  married  women  were,  in  consequence  of 
this  practice,  frequently  deceived,  and  defrauded  of  their  inherit- 
ances, by  their  husbands.  The  statute  De  modo  levandi  Jines 
therefore  directed,  that  if  a  feme  covert  be  one  of  the  parties  to 
a  fine,  she  ought  first  to  be  examined  by  four  of  the  justices, 
and  if  she  refused  her  assent  to  the  fine,  it  should  not  be  levied. 

8.  When  a  married  woman  was  party  to  a  fine,  she  ought  to 
have  been  examined  secretly  and  apart  from  her  husband,  pur- 
suant to  this  statute,  in  order  that  the  judges  or  commissioners 
might  inform  themselves  whether  she  joined  in  the  fine  of  her 
own  free  will,  or  was  compelled  to  it  by  the  threats  or  menaces 
of  her  husband.  Every  thing  contained  in  the  writ  should  have 
been  distinctly  named  to  her,  and  she  ought  to  have  been  in- 
formed of  the  consequences  of  her  assenting  to  the  fine.  But 
although  the  statute  De  modo  levandi  Jines  thus  positively  direct- 
ed the  private  examination  of  a  married  woman,  yet  if  she  was 
allowed  to  acknowledge  a  fine  without  being  examined,  it  would 
bind  both  her  and  her  heirs  for  ever ;  there  being  no  mode  of 
reversing  such  a  fine  ;  because  it  could  not  afterwards  be  averred 
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that  the  married  woman  was  not  examined,  the  contrary  being 
recorded. 

9.  The  private  examination  of  a  married  woman  was,  however,  2  Inst.  515. 
not  directed   in  all  cases ;  as  that  circumstance  was  prescribed 

by  the  legislature  oidy  to  prevent  married  women  from  making 
an  imprudent  disjjosition  of  their  property,  at  the  instance  of 
their  husbands  :  so  that  where  a  husband  and  wife  acquired  any 
interest  by  a  fine,  and  departed  with  nothing,  the  wife  needed 
not  be  examined,  because  in  tiiat  case  she  could  not  possibly  be 
prejudiced.  It  was  therefore  only  necessary  that  a  married  wo-  Lit.  s.  670. 
man  should  be  privately  examined,  where  she  joined  in  granting 
some  estate,  or  departing  with  some  interest. 

10.  Thus,  if  a  fine  were  levied  to  a  husband   and   wife,  who  Roll.  Ab.  Tit. 

Fine,  M.  1. 

granted  and  rendered  a  rent,  the  wife  ought  to  have  been  exa- 
mined ;  because  by  the  render  she  made  herself  liable  to  the  pay- 
ment of  the  rent. 

11.  [By  a  rule  of  the  Court  of  Common  Pleas  in  Easter  Term,  '^  ^'°&'  '''^*^' 
(1828,)  it  was  ordered,  that  from  and  after  the  first  day  of  the 

then  next  term,  the  commissioners  should  inquire  of  married 
women  whether  they  intended  to  give  up  their  interests  in  the 
estates  to  be  passed  by  any  fine  or  recovery,  without  having  any 
provision  made  for  them  in  return  for,  or  in  consequence  of  their 
so  giving  up  such  interests  ;  and  if  it  appeared  to  such  commis- 
sioners that  any  provision  was  to  be  made  on  any  such  married 
woman,  they  should  not  take  her  acknowledgment  until  they 
were  satisfied  that  such  provision  had  been  made  ;  and  one  of 
the  commissioners  taking;  the  acknowledo;ment  of  such  married 
woman,  should  state  in  the  affidavit  to  be  made  of  the  due 
taking  of  such  acknowledgment,  that  such  enquiry  was  made, 
and  also  the  answer  given  thereto,  and  where  any  such  provision 
had  been  agreed  to  be  made,  that  he  the  said  commissioner  was 
satisfied  that  the  same  had  been  made ;  and  where  such  married 
woman,  in  answer  to  such  enquiry,  should  declare  that  she  in- 
tended to  give  up  her  interest  without  any  provision,  that  he  the 
said  commissioner  had  no  reason  to  doubt  the  truth  of  such  de- 
claration, and  verily  believed  the  same  to  be  true.]  (a) 

12.  If  a  married  woman  levied  a  fine  of  her  own  inheritance,  l  lust.  46  a. 

7  Rep.  43  a. 

1Q    4(j   jj 

(a)  [For  the  forms  of  acknowledgment  by  married  women  conveying  under  the  stat.    w^^^  0-25, 
3  &  4  Will.  4.  c.  74.,  see  ss.  79  to  89  of  the  act  inclusive.     See  also  the  general  rules 
in  the  Appendix.] 
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1  I  lis!.  46  a. 
n.  7. 


i\rayo  r. 
Combes, 
1  Freem.  396. 
Pollex.  164. 

Co.  Read.  7. 
Perk.  s.  20. 


1  Sid.  122. 


Moreau's  case, 
2  Black.  R. 
1205. 
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without  her  husband,  it  would  bind  her  and  her  heirs,  because 
they  would  be  estopped  to  claim  any  thing  in  the  lands ;  and 
could  not  be  admitted  to  aver  that  she  was  a  married  woman, 
that  being  contrary  to  the  record.  But  her  husband  might  enter 
and  defeat  such  fine,  either  during  the  coverture,  to  restore  him- 
self to  the  freehold  which  he  held  ;///e  tixoris  ;  or  after  her  death, 
to  restore  himself  to  his  tenancy  by  the  curtesy  ;  because  no  act 
of  a  feme  covert  can  tranfer  that  interest,  which  the  marriage 
has  vested  in  the  husband.  And  if  the  husband  avoided  the  fine 
during  the  coverture,  neither  the  wife  nor  her  heirs  would  be 
barred  by  it ;  for  by  the  entry  of  the  husband  the  whole  estate 
which  passed  by  the  fine  was  defeated,  and  the  old  estate  of  the 
wife  revested  in  her;  so  that  the  husband  became  again  seised 
jure  iixoris.  And  an  entry  by  the  husband  into  part  of  the  land, 
whereof  the  wife  alone  levied  a  fine  avoided  the  whole  fine. 

13.  If  a  married  woman  levied  a  fine  executory  as  dij'eme  sole, 
and  execution  was  sued  against  the  husband  and  wife,  the  hus- 
band might  stop  the  execution  of  the  fine  ;  because  no  act  of  his 
wife's  could  prejudice  him.  And  if  in  a  case  of  this  kind  the 
husband  had  made  default,  and  his  wife  was  received  in  his 
stead  ;  she  might,  for  the  benefit  of  her  husband,  prevent  the 
execution  of  her  own  fine:  but  after  the  death  of  her  husband 
she  could  not  avoid  it. 

14.  If  a  woman  levied  a  fine  by  the  name  of  Mary  the  wife 
of  Thomas  Stiles,  it  would  be  void  ;  because  it  appeared  by  the 
very  record  itself,  that  the  cognizor  was  a  married  woman. 

15.  There  is  no  case  in  which  the  Court  has  authenticated  a 
fine  levied  by  a  married  wonian  without  her  husband. 

16.  Upon  a  motion  that  Ann  JNIoreau,  wife  of Moreau, 

might  levy  a  fine  without  her  husband  ;  it  appeared  that  the 
lands  had  been  sold  by  the  husband,  who  covenanted  that  he 
and  his  wife,  when  of  age,  should  levy  a  fine.  When  the  wife 
came  of  age,  she  refused  to  join  in  it ;  but  it  was  levied  by  the 
husband  alone,  who  went  abroad.  Afterwards  the  wife  con- 
sented to  levy  it,  but  the  husband  was  absent. 

It  was  said  that  it  had  been  usual  in  such  cases  for  the  cursitor 
to  make  out  a  precipe  to  the  wife,  as  a  feme  sole  ;  but  no  example 
was  produced  upon  the  motion. 

The  Court  would  make  no  rule  to  authenticate  such  a  fine  ; 
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but  it  was  afterwards  acknowledged  de  bene  esse,  before  the  Lord 
Chief  Justice  then  in  court. 

17.  Tlie   estate  of  a  married   woman   havino-  been  reoularlv  Steads.  Izard, 

"  n  J     ,  B.  &;P.N.R. 

sold,  the  conveyances  duly  executed  by  the  husband  and  wife,  312. 
and  the  purchase  money  paid,  tiie  husband  became  insane. 

Upon  an  ajjplication  to  allow  the  wife  to  acknowledge  the  tine 
without  her  iiusband,  the  Court  said  they  should  make  no  order 
on  the  subject;  but  that  it  appeared  to  them  there  was  no  ob- 
jection to  the  acknowledgment  of  the  fine  being  taken.  Valeat 
quantum. 

18.  In  a  subsequent  case  tlie  Court  refused   to  interfere  to  Exparte 
pass  a  fine  levied  by  a  married  woman  in  the  absence  of  her  hus-  \  Xaunt.  37. 
band,  who  had  become  a  bankrupt,  had  omitted  to  surrender 
himself,  and  was  gone  beyond  sea. 

19.  [A  rent-charge  payable  to  a  married  woman  for  her  life,  Exparte  St. 

Gcorsc 

was  sold  for  a  valuable  consideration  by  herself  and  her  husband,  e  Taunt.  590. 
who  received  the  purchase  money,  and  both  executed  a  deed  of 
conveyance.  The  husband  was  separated  from  the  wife,  who 
was  ignorant  where  he  was  to  be  found,  although  she  had  made 
diligent  search  for  him.  On  an  application  that  the  wife  might 
be  allowed  to  levy  a  fine  of  the  rent-charge  without  her  husband, 
the  Court  refused  to  interfere. 

20.  By  the  statute  1  Will.  4.  c.  60.  s.  8.  it  is  enacted,  that  Femes  covert 
...  .  .    .  trustees. 

where  it  is  uncertain  whether  a  trustee  be  living  or  dead,  or  if 

known  to  be  dead,  it  shall  not  be  known  who  is  his  heir,  or  if 
such  heir  being  known  shall  refuse  or  neglect  within  the  time 
specified  by  the  act  to  convey,  the  Court  of  Chancery  is  era- 
powered  to  appoint  a  person  to  convey  in  the  place  of  such  miss- 
ing trustee.  In  a  recent  case  a  trustee  had  long  been  dead,  and  ^  Bing.  399. 
his  heir  at  law,  a  female,  having  married  one  Warde  a  strolling 
player,  many  years  ago,  and  who  had  never  since  been  heard  of, 
the  Court  of  Chancery  apjiointed  Maberly  a  trustee,  to  convey 
in  the  stead  of  Warde  and  his  wife,  and  the  Court  of  C.  B. 
allowed  the  fine  levied  by  the  trustee  to  pass  accordingly.] 

21.  Joint-tenants,  coparceners,  and  tenants  in  common,  might  Joint-tenants, 

.    .  coparceners, 

levy  fines  of  their  respective  shares ;  and  if  there  were  two  jomt-  and  tenants  in 

tenants  in  fee,  and  one  of  them  levied  a  fine  of  the  whole,  this 

would  not  amount  to  an  ouster  of  his  companion',  but  would 

operate  as  a  severance  of  the  iointure,  though  they  continued  to  ^'*'  18— ai. 
IP,,,  C.2.  s.  24. 

be  in  of  the  old  use. 
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Persons  out- 
lawed, &c. 
West  Symb, 
Ta.  2.  s.  13. 

Who  were  in- 
eapable  of  levy' 
ing  fines. 


I'crsons  having 
no  estate. 
5  lU'p.  123  b. 
3  Atk.  141. 
intra,  c.  14. 


Berrington  v. 
I'arkhurst, 
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14. 


5  Rep.  77  b. 


Co.  Cop.  s.  55. 


1  Inst.  330  b. 
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Tit.  32.  c.  4. 


Doc  V. 
^Villiams, 
Cowp.  621. 
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22.  Persons  outlawed  or  waived  in  personal  actions  might 
alien  by  fine;  for  (heir  estates  still  remained  in  them,  though 
they  liad  forfeited  the  rents  and  profits. 

23.  Having  enumerated  the  persons  who  were  capable  of  levy- 
ing fines,  we  shall  now  examine  who  were  incapable  of  being  cog- 
nizors,  or  conveying  by  fine.  This  might  arise  either  for  want  of 
a  suflicient  estate  in  the  lands;  a  competent  degree  of  judgment 
and  understanding;  or  from  being  incapacited  by  their  situ- 
ation. 

24.  IVo  person  could  levy  a  fine  of  lands  that  would  affect 
strangers,  unless  he  had  an  estate  of  freehold,  either  by  right  or 
by  wrong,  in  such  lands  ;  for  otherwise  it  might  be  in  the  power 
of  any  two  strangers  to  deprive  a  third  person  of  his  estate  by 
levying  a  fine  of  it ;  so  that  in  every  case  where  a  fine  was  levied, 
and  none  of  the  parties  to  it  had  any  estate  of  freehold  in  the 
lands  whereof  the  fine  was  levied,  it  only  bound  the  parties  them- 
selves, and  their  heirs ;  but  might  at  any  time  be  set  aside  by 
any  other  person  by  the  plea  quod  partes  Jinis  iiUdl  /lubiterurd, 
that  is,  that  neither  of  the  parties  had  any  estate  in  the  lands,  at 
the  time  when  the  fine  was  levied. 

25.  A  person  entitled  to  an  estate  tail  in  remainder,  levied  a 
fine  of  it,  jointly  with  his  son,  who  had  no  freehold  estate  : 
and  it  was  held  by  the  House  of  Lords  that  this  fine  had  no 
effect. 

26.  If  a  person  who  was  only  possessed  of  lands  for  a  term  of 
years,  or  who  held  them  by  statute  merchant,  statute  staple,  or 
writ  of  elegit,  levied  a  fine  of  them,  it  would  have  no  effect  what- 
ever, as  to  strangers,  because  the  cognizor  had  no  estate  of  free- 
hold. 

27.  It  followed  from  the  same  principle,  that  if  a  copyholder 
levied  a  fine  of  his  copyhold,  it  was  void,  because  the  freehold 
was  in  the  lord. 

28.  The  only  mode  by  which  a  tenant  for  years,  or  a  copy- 
holder, could  levy  a  fine,  so  as  to  give  it  any  force,  was,  by  first 
making  a  feoffment,  by  which  means  he  acquired  a  freehold  by 
disseisin.  This  doctrine  has,  however,  been  questioned  by  Lord 
Mansfield,  in  the  case  of  Taylor  v.  Horde,  but  is  notwithstanding 
admitted  by  some  practitioners. 

29.  The  tenant  in  possession  would  not  be  allowed,  as  an 
evidence,  to  prove  the  estate  of  a  landlord  who  levied  a  fine  ; 
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because  he  would  then  be  a  witness  to  support  his  own  pos- 
session. 

30.  It  is  admitted  that  a  disseisor  might  levy  a  fine.     So  if  a  -^  ^^P-  '^^  ''• 
person  entered  under  a  devise  that  was  void,  he  thereby  acquired 

a  fieehold  by  abatement,  and  might  levy  a  fine. 

31.  If  the  heir  at  law  entered,  notwithstanding  a  devise  in   ?,'"'[" '• 

°  He>'lock, 

favour  of  some  other  person,  and  levied  a  fine,  it  would  be  infra,  c.  lo. 
good. 

32.  Where  a  person  had  a  seisin  in  law,  by  the  descent  of 
lands  upon  him,  he  might  levy  a  fine. 

33.  A.  devised  lands  held  by  knight  service,  which  was  then  Hemsleyv. 

•^.  °  Price,  Cro. 

void  as  to  a  third  part,  to  J.  S.  in  fee,  who  granted  a  lease  of  the  Eiiz.  639. 

whole,  and  the  lessee  occuj)ied  under  this  lease  for  three  years; 

afterwards  the  heir  at  law  levied  a  fine.     It  was  resolved  that 

this  entry  and  lease  by  J.  S.  only  gained  him  the  possession  of  Tit.  20. 

two  thirds,  he  being  tenant  in  common  with   the  heir,  and  that 

the  heir  was  never  out  of  possession  of  the  remaining  third ;  so 

that  his  fine  was  good. 

34.  A  person  having  a  defeasible  right  only  to  lands  might, 
notwithstanding,  levy  a  fine  of  them;  which  could  not  be  set 
aside  by  the  plea,  that  neither  of  the  parties  had  an  estate  of 
freehold  in  those  lands. 

35.  Sir  Michael  Armin  being  seised  in  fee  of  the  manor  of  Carter  r.Bar- 
Pickworth  and  Willoughby,  by  his  will  devised,  that  in  case  his  "v^s.  505. 
personal  estate,  Sec.  should  not  be   sufficient  to   pay  his  debts,   ^^  ^'"-  ^^' 
then  his  executors  should  receive  the  rents  and  profits  of  his  whole 

real  estate ;  and  after  payment  thereof,  he  devised  the  manors  of 
Pickworth  and  Willoughby  to  his  uncle  Evers  Armin  for  life : 
and  in  case  he  should  have  issue  male,  then  to  such  issue  male 
and  his  heirs  for  ever;  and  in  case  he  should  have  no  issue  male, 
he  devised  the  manor  of  Willoughby  to  his  nephew  Sir  Thomas 
Barnadiston  in  fee.  Upon  the  death  of  Sir  Michael  Armin, 
Evers  Armin  entered  upon  the  premises  devised  to  him,  and  de- 
vised them  to  his  grand'son  Armin  Bullingham,  and  the  heirs  of 
his  body.  Upon  the  death  of  Evers  Armin,  SirThos.  Barnadis- 
ton entered  upon  the  premises,  claiming  the  same  by  virtue  of 
the  remainder  limited  to  him  by  the  will  of  Sir  M.  Armin.  Armin 
Bullingham,  the  devisee  of  Evers  Armin,  entered  upon  the  manor 
of  Willoughby,  claiming  title  thereto,  and  put  his  cattle  into 
some  part  of  the  land,  upon  which  ensued  a  replevin,  and  the 
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special  verdict  in  3  Lev.  431.  and  2  Salk.  224.  This  suit  was 
afterwards  compromised  between  Sir  Thomas  Barnadiston  and 
Armin  Bullinoham,  who  both  joined  in  a  fine  of  the  manor  of 
Willoughby  :  but  previous  to  this,  Sir  Thomas  Barnadiston  had 
conveyed  the  premises  by  lease  and  release  to  Sir  Samuel  Bar- 
nadiston in  mortgage. 

It  was  contended  that  this  fine  was  void,  as  neither  of  the 
parties  had  an  estate  of  freehold  in  the  lands ;  but  the  Lord 
Chancellor  held  "  that  in  this  case  it  could  not  be  said  that 
partes  finis  nihil  hahucrunt,  because  Armin  Bullingham,  on  the 
death  of  Evers  Armin,  and  as  his  devisee,  had  a  right  against  all 
persons  whomsoever  but  the  heir  of  Sir  Michael  Armin  the  tes- 
tator, and  Barnadiston,  entering  upon  him  as  a  disseisor  ;  and 
though  Barnadiston  afterwards  mortgaged  the  premises  in  fee, 
yet  he  continued  in  possession  thereof,  and  joining  with  Bulling- 
ham in  the  fine,  it  could  not  be  said  thQ.t partes  Jinis  nihil  habue- 
runt,  when  one  of  them,  viz.  Barnadiston,  had  the  possession, 
and  the  other  of  them,  viz.  Bullingham,  had  the  right  to  the 
land  against  Barnadiston,  and  also  against  his  mortgagee." 

36.  In  a  subsequent  case  it  was  held  by  Lord  Hardwicke, 
that  where  persons  who  had  taken  possession  by  wrong,  had 
levied  a  fine  before  any  receipt  of  rent,  such  fine  had  no  effect. 

Townsend  v.  27.  Dame  Mary  Ash,  being  seised  in  fee  of  two  36th  shares 

Windham  Asli,  .  .  /.iivr-rk-  .  ii-j 

MS.  iiei).  of  the  King  s  moiety  of  the  New  River  waterworks,  by  inden- 

3  Aik.  336.  ^^^.^^  ^ggg^  between  her.  Sir  James  Ash  her  son,  and  Catherine 
his  wife,  of  the  first  part,  Lord  Townsend  and  Joseph  Yate  of 
the  second  part,  and  trustees  of  the  third  part,  for  making  a  pro- 
vision for  the  said  Catherine,  and  for  settling  the  lands  therein 
mentioned  to  the  uses  therein  expressed,  conveyed  inter  alia  the 
said  two  shares  to  Lord  Townsend  and  Yate,  to  the  use  of  Lady 
Ash  for  life,  remainder  to  Sir  J.  Ash  for  ninety-nine  years,  if 
he  should  so  long  live,  remainder  to  trustees  to  preserve  contin- 
oent  remainders  ;  remainder,  as  to  one  of  the  said  shares,  to  the 
use  of  all  and  every  the  child  and  children  of  the  said  Sir  J.  Ash, 
except  his  heir  as  tenants  in  common,  and  of  the  heirs  of  their 
bodies  ;  and  for  default  of  such  issue  of  any  or  either  of  such  chil- 
dren, to  the  use  of  the  others  of  them  not  being  heir.  Sec.  in  tail; 
and  for  deftiult  of  issue  of  all  such  children,  to  the  use  of  both  or 
cither  of  the  two  sisters  of  the  said  Sir  J.  Ash,  namely,  Cathe- 
rine Windham  and  Martha  Ash,    or    either  of  their  children, 
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and  of  the  children  of  Lady  Townsend,  for  such  estates  as  Sir  J. 
Ash  should  appoint ;  and  as  to  the  other  of  the  said  shares,  to 
the  use  of  such  of  the  children  of  the  said  Sir  J.  Asii,  or  such 
of  his  sister's  children,  as  he  should  appoint:  and  after  the  de- 
termination of  the  estates  so  to  be  appointed,  if  any  such  should 
be,  as  to  one-third  of  the  said  two  shares,  to  tlie  use  of  Catherine 
Windham  in  tail,  remainder,  as  to  one  moiety  of  the  said  third 
part,  to  the  use  of  the  said  Lord  Townsend,  Roger  Townsend, 
and  the  plaintiff"  Horace  Townsend,  the  three  sons  of  Lady 
Townsend,  as  tenants  in  common  in  tail,  with  cross  remainders, 
remainder  to  Sir  J.  Ash  in  fee  ;  and  as  to  the  other  moiety  of 
the  said  third  part,  to  Martha  Ash  in  tail,  remainder  to  Lord 
Townsend,  Roger,  and  Horace,  as  tenants  in  common  in  tail, 
with  cross  remainders,  remainder  to  J.  Ash  in  fee;  and  as  to 
the  other  moiety  of  the  said  third  part,  to  Martha  Ash  in  tail, 
remainder  to  Lord  Townsend,  Roger,  and  Horace,  as  tenants  in 
common  in  tail,  with  cross  remainders,  remainder  to  J.  Ash  in 
fee. 

Sir  J.  Ash  died  in  1733,  without  issue  male,  leavino;  one 
daughter,  Martha,  married  to  the  defendant,  Windham  Ash, 
and  not  having  made  any  appointment.  Martha  Ash,  one  of 
the  sisters  of  Sir  J.  Ash,  to  whom  one-third  of  the  premises 
was  limited,  died  also  without  issue. 

The  plaintiffs.  Lord  Townsend  and  Horace  Townsend,  claimed 
one  moiety  of  the  two  shares,  under  the  limitations  in  the  settle- 
ment. The  defendants,  Mr.  Windham  Ash  and  his  lady,  in- 
sisted that,  after  Sir  J.  Ashe's  death,  they  had,  by  bargain  and 
sale  enrolled,  conveyed  the  said  two  shares,  inter  alia,  to  A.  and 
his  heirs,  that  thereby,  and  by  fines  agreed  to  be  levied,  he 
might  become  tenant  to  the  pr&cipe  in  a  recovery  to  be  suffered 
of  the  premises ;  and  that  fines  were  accordingly  levied  of  the 
said  two  shares,  in  Hil.  1733  ;  and  insisted  on  the  said  fines  and 
non-claim,  in  bar  of  the  plaintiff's  right. 

It  appeared  by  proof  in  the  cause,  that  at  the  time  of  levying 
the  fines,  the  defendants  had  not  received  any  profits  of  these 
shares  ;  but  that  on  the  23d  of  February  1733,  they  received  the 
first  payment  from  the  Company,  which  was  due  the  Christmas 
before;  and  they  afterwards  continued  receiving  the  rents  till 
1740,  and  were  then  ignorant  of  the  plaintiffs'  right. 

It  was  argued  tor  the  plaintiff's,  that  the  fines  and  non-claim 
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had  no  way  barred  tlieir  right,  there  being  a  great  difference  be- 
tween taking  possession  by  one  who  has  right,  and  one  who 
comes  in  by  wrong :  in  the  one  case,  the  heir  is  in  possession, 
and  has  an  immediate  seisin  in  law,  upon  liis  ancestor's  death  ; 
and  that  a  prcecipe  quod  reddat  will  lie  against  him  who  has  a 
freehold  in  law,  appeared  from  1  Inst.  358.  But  he  who  comes 
in  by  wrong,  must  do  something  to  devest  tlie  freehold  of  him 
w^ho  has  right,  and  put  it  in  himself;  as  laid  down  by  Lord  Holt 
in  Symonds  v.  Cudmore,  Carth.  260.  That  some  entry  must 
be  made  by  the  disseisor,  in  order  to  obtain  such  a  seisin  as  to 
enable  him  to  levy  a  fine.  That  in  this  case  the  defendants  had 
done  nothing  to  vest  the  freehold  in  them,  either  by  right  or  by 
wrong:  not  by  right,  for  they  had  none;  nor  by  wrong,  for  it 
did  not  appear  that  they  had  done  any  act,  or  observed  any  cere- 
mony or  circumstance,  necessary  to  gain  a  freehold.  That  this 
was  not  properly  a  disseisin,  but  an  intrusion;  1  Inst.  227.  a. 
And  an  entry  miglit  have  been  made  in  this  case,  by  taking  up 
some  of  the  water,  cutting  a  turf,  or  doing  some  other  solemn  act 
that  the  law  takes  notice  of.  That  these  shares  were  corporeal 
inheritances ;  and  fines  might  be  levied  of  them,  by  the  name  of 

2P.  Wms.127.  land  aqua  coopeiia.  And  though  it  was  alleged  for  the  defend- 
ants that  they  made  a  claim,  yet  that  was  not  sufficient,  where 
an  entry  ought  to  have  been  made;  1  Inst.  253.  b.  That  as  to 
the  profits,  none  had  been  received  by  the  defendants,  till  after 
the  fine  levied  ;  and  if  they  had  received  any  rent,  it  would  be  no 
disseisin,  but  at  the  election  of  the  devisee.  1  Inst.  323.  1  Roll. 
Ab.  659.  pi.  12.  Hobart,  322.  Blunden  v.  Baugh,  Cro.  Car.  302. 
It  was  insisted  on  the  other  side,  that  there  was  no  necessity 
for  the  defendants'  making  an  entry,  in  order  to  substantiate  the 
fine  :  for  that  the  plaintiffs  were  never  in  actual  possession,  but 
the  defendants  had  received  the  rents  down  to  1740.  That  the 
first  payment,  though  not  received  till  February,  was  due  at 
Christmas  ;  and  that  the  receipt  should  relate  to  the  time  when 
the  money  was  due.  And  the  continued  receipt  of  rents,  toge- 
ther with  the  fine  and  non-claim,  had  barred  all  the  plaintiffs' 
right,  if  any  such  they  had. 

Lord  Ilardvvicke. — "  The  question  is,  whether  the  fines,  levied 
by  the  defendants,  and  the  non-claim,  have  barred  the  plaintiffs. 
I  believe  the  defendants,  at  the  time  of  levying  the  fines,  had  no 
particular  view  to  this  estate ;  but  yet  the  fines  must  have  their 
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legal  operation.  The  objection  to  them  on  the  part  of  llie  pKiin- 
tifFs  is,  that  the  defendants  were  seised  of  no  estate  on  which  the 
fines  could  operate,  and  ih^i  partes  fmis  nihil  Imbuerwit :  and  I 
am  of  opinion,  that  they  had  not  any  such  estate.  No  court  of 
equity  will  make  a  construction  by  relation,  or  fiction  of  law,  to 
work  a  wronir.  Though  I  admit  that,  if  the  fines  do  clearly 
operate  in  point  of  law,  a  court  of  equity  cannot  defeat  them. 
Consider  then  what  kind  of  possession  the  defendants  had  of 
these  water  shares,  which  are  admitted  to  i)e  real  estate  :  they 
had  made  no  actual  entry,  nor  had  they  received  any  profits.  I 
think,  if  they  had  cut  a  turf,  taken  up  some  of  the  water,  or  used 
the  like  ceremony,  it  would  not  have  given  them  a  good  seisin  :  for 
the  same  acts  that  are  good,  when  done  by  the  person  who  has 
right,  are  not  sufficient  in  the  case  of  a  wrong-doer  ;  but  he 
ought  to  have  a  continuance  of  possession,  without  interruption, 
to  gain  a  seisin  :  and  therefore  1  think  that  if  the  defendants  had 
done  any  of  the  acts  that  have  been  mentioned,  it  would  not 
have  been  sufficient  to  enable  them  to  levy  a  fine,  so  as  to  operate 
by  disseisin. 

"  It  was,  indeed,  objected  by  the  defendants  that  they  have 
received  the  rents,  and  that  the  first  payment  to  them  shall 
have  relation  to  the  time  when  they  were  due.  To  this  two 
answers  have  been  given,  on  the  plaintiff^'s  part:  first,  that  the 
receipt  of  rents  would  not  have  given  them  a  sufficient  seisin  to 
levy  a  fine.  But  I  am  of  opinion,  that  if  they  had  received  the 
rents  before  levying  the  fine,  it  might  have  been  sufficient.  In- 
deed, in  the  cases  cited,  it  is  said,  that  a  bare  receipt  of  rents 
shall  be  a  disseisin  only  at  the  election  of  the  disseisee;  and  in 
Blunden  v.  Baugh,  Cro.  Car.  303.  it  is  said,  quereiiduni  est  a 
jiidice  quo  animo  hoc  fecerit.  But,  in  the  present  case,  I  think 
the  receipt  of  the  rents,  with  continuance,  and  levying  a  fine, 
would  show  quo  animo  the  tine  was  levied  ;  and  was  so  held  in 
Dormer  v.  Fortescue.  So  that,  if  the  rents  had  been  received  by  Tit.  36.  c.  2. 
the  defendants,  before  the  fine  levied,  and  continued  to  be  paid 
to  them,  I  think  it  would  have  been  the  strongest  evidence  of 
possession  in  the  defendants. 

"  The  second  answer  given  on  the  plaintiff's'  part  was,  that  no 
rent  was  received  by  the  defendants  till  after  the  fines  levied  ; 
and  this,  I  think,  a  full  answer:  for,  till  then,  there  could  be  no 
disseisin.     The  profits  were  in  the  hands  of  the  Company  at  the 
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time  of  the  fines  levied  ;  and  they  must  be  considered  as  received 
by  tliem  for  the  party  who  had  right,  and  not  for  a  wrong-doer. 
jVor  can  the  snbsoqucnt  payment  have  relation  to  the  receipt 
before  that  time  :  for  fictions  and  relations  in  law  are  good  to 
support  right,  but  not  to  work  by  wrono-.  And  as  to  what  is  said 
for  tiie  defendants,  that  they  made  a  claim,  it  falls,  I  think,  un- 
der the  same  distinction  :  a  claim  being  good  to  preserve  right, 
but  of  no  effect  where  the  party  claiming  has  no  right.  I  am 
therefore  of  opinion,  that  the  fines  operate  nothing,  and  that  the 
plaintiff's  are  clearly  entitled  to  the  share  they  demand." 

VyV\  ■'^P'l".^^'"'  38.  The  Court  of  King's  Bench  lately  determined,  that  where  a 
fine  was  levied  of  Michaelmas  term,  relating  to  the  6th,  though,  in 
fact,  levied  on  the  8th  of  November,  it  was  sufficient  evidence  of 
the  seisin  in  fact  of  the  cognizor  at  the  time  of  the  fine  levied  ; 
that  a  writ  of  possession,  after  a  recovery  in  ejectment,  was  exe- 
cuted on  his  behalf  on  the  evening  of  the  6th,  by  the  officer's 
entry  on  the  land,  and  claiming  it  for  the  cognizor  ;  but  without 
any  actual  change  of  the  tenant  in  possession,  who  afterwards 
paid  rent  to  the  cognizor.  And  Lord  Ellenborough  said,  he 
should  also  have  thought  that  a  receipt  of  rent  after  a  fine  levied, 
for  a  period  of  time  antecedent  to  the  fine,  was  prima  facie  evi- 
dence of  the  party's  possession  of  the  premises,  by  his  tenant, 
during  the  period  for  which  the  rent  was  received,  unless  fraud 
or  contrivance  appeared. 

Exceptions.  39.  There  are  two  cases  in  which  a  fine  was  allowed  to  operate, 

although  the  parties  had  no  estate  of  freehold  in  the  lands.  The 
first  was,  where  a  cestui  que  trust  levied  a  fine  of  his  trust  estate, 

Ch.  10.  of  which  the  reason  will  be  given  in  a  subsequent  chapter.    And 

the  second  was,  where  a  fine  was  levied  by  a  vouchee  to  the  de- 

Anie,  c.  2.  mandant  in  a  real  action  ;  or  from  a  demandant  to  a  vouchee, 
which  was  held  good :  because,  in  law,  the  vouchee  was  sup- 
posed to  be  tenant  of  the  land  ;  though,  in  fact,  he  never  was  so. 
But  a  fine  by  persons  having  no  freehold  estate  in  the  lands 
of  which  it  was  levied,  had  notwithstanding  a  powerful  effect  as 
an  estoppel ;  of  which  an  account  will  be  given  in  a  subsequent 

Cli.  12.  chapter. 

Aliens.  40.  An  alien  beinjj  incapable  of  holdiniy  lands  for  his  own 

Tit.  l.s.  36.        ,  .  ,  ,  ,  . 

i:JVin.  Ab.       benefit,  ought  not  to  have  been  permitted   to  levy  a  fine  :  and 

220 

if  he  did  levy  a  fine,    it  would   not  conclude  the  King,  after 

office  found. 
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41.  An  infant  was  incapable  of  being  cogni/or  in  a  fine;  but  Infants. 

.-  .  '  bo  'I  I„^t.  131  a. 

It  an  nifant  was  pcrniittcd  to  levy  a  fine,  and  it  was  not  reversed  380  b. 
during  his  minority,   it  must  for  ever  after  stand  good  ;  {a)  be-  iio!,.'224. 
cause  the  fact  of  infancy  can  only  be  tried  by  an  inspection  of 
the  infant's  person  in  open   court ;    jion  testium  testimonio,  non 
juratoriim  veredicto,  sed  jiidicis  'uispectione  so/unimodo. 

42.  This  mode  of  trial  was  adopted,  because  all  judicial  acts 
shall  be  intended  to  have  been  rightly  done,  until  the  contrary 
appears  :  it  was,  therefore,  fitter  that  the  propriety  of  such  an 
act  should  be  tried  by  the  court,  than  by  a  jury. 

43.  In  cases  of  this  kind,  a  writ  issued  to  the  sheriff,  com-  oucp.  3). 
manding  him  to  constrain  the  party  to  appear,  that  it  might  be 
ascertained,  by  the  inspection  of  his  person,  whether  he  were  of 

full  age  or  not.      Vt   per  aspectum  corporis  sui  comtare  polerit 
justiciariis  nostris,  si pradictus  A.  sit plencc  atatis  necne. 

44.  The  judges  might  also  examine  the  infant  upon  an  oath  2  Roll.  Ab. 
of  voir  dire,  or  any  of  his  parents;   and   inform  themselves  by  "'"'P' 
means  of  church  books,  or  any  other  kind  of  evidence,  if  there 
should  still  remain  a  doubt,  respecting  his  age. 

45.  The  peculiar  privilege  thus  given  to  infants,  of  averring 
against  a  record  during  their  infancy,  was  probably  owing  to  this 
cause.  The  judges,  or  commissioners,  who  took  the  acknow- 
ledgment of  fines,  were  supposed  to  inspect  the  age  of  all  those 
who  acknowledged  a  fine  before  them,  pursuant  to  the  directions 
in  the  statute  De  modo  levandi  Jines ;  and  if,  after  such  inspec- 
tion, they  were  permitted  to  levy  a  fine,  it  was  presumed  they 

were  of  sufliicient  age ;  and  the  infant  could  not,  therefore,  in  that  3  Atk.  7ii. 
court,  aver  his  disabihty.  But  if,  upon  a  writ  of  error  brought 
in  a  superior  court,  he  was  inspected,  and  found  not  to  be  of 
full  age,  the  fine  might  be  reversed :  because  the  public  inspec- 
tion of  an  infant  by  the  judges,  in  a  court  of  record,  was  of  equal 
notoriety  and  authenticity  with  a  former  record  of  the  infant's 

(a)  In  the  Rolls  of  Parliament,  50  Ed.  III.  No.  127.  vol.  2.  p.  342.  there  is  a  pe- 
tition from  the  Commons,  complaining  of  the  very  great  hardsliip  of  not  permitting  a 
person,  who  had  levied  a  fine  when  an  infant,  to  reverse  it  after  he  had  attained  the  full 
age  ;  and  praying  that  every  person  wlio  had  levied  a  fine  during  his  infancy,  should  be 
allowed  a  certain  time,  such  as  two  years,  after  he  had  attained  full  age,  to  reverse  it; 
to  which  the  king  answered,  that  he  would  consider  against  the  new  parliament,  whe- 
ther it  would  be  proper  to  alter  the  old  law  in  this  point  or  not. — Note  to  former 
edition. 
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12  Rep.  122. 


1  Inst.  131  a. 
380  b. 
Keckwich's 
case,  Moo. 
844. 


Griffith's  case, 
12  Mod.  444. 


Exception. 
Infant  trustees. 


See  also  ss.  11, 
12.  ib. 
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having  levied  a  fine,  which  supposed  him  to  be  of  full  age  ;  and, 
therefore,  as  both  facts  were  recorded,  and  contradicted  one 
another,  the  latter  fact  would  prevail. 

46.  If  tlie  fact  of  infancy  were  permitted  to  be  tried  by  any 
other  mode  than  the  personal  inspection  of  the  infant  in  a  court 
of  record,  averments  might  be  made  many  years  after  a  fine  had 
been  levied,  that  the  person  who  acknowledged  it  was  an  infant 
at  the  time:  by  which  means,  records  might  be  avoided  by 
bare  averments,  which  would  be  productive  of  the  greatest 
confusion. 

47.  If  the  person  of  an  infant  were  inspected  by  the  judges, 
and  it  was  once  recorded  that  he  was  within  age ;  although  the 
infant  should  attain  his  full  age,  or  die  before  the  fine  was 
reversed;  yet  he,  or  liis  heirs,  might  reverse  it,  any  time  after- 
wards. 

48.  An  infant  acknowledged  a  fine,  and  the  cognizes  omitted 
to  get  it  engrossed,  until  the  infant  should  attain  his  full  age,  in 
order  to  prevent  liim  from  bringing  a  writ  of  error.  The  Court, 
upon  a  view  of  the  cognizance  produced  by  the  infant,  and  upon 
his  prayer  to  be  inspected,  and  to  have  his  nonage  recorded,  in- 
spected him,  and  recorded  his  infancy,  in  order  to  give  him  the 
benefit  of  his  writ  of  error  ;  which  he  must  otherwise  have  lost 
as  his  nonage  determined  before  the  next  term. 

The  principles  here  laid  down  respecting  fines  levied  by  in- 
fants, are  confirmed  by  the  following  cases. — Anne  Hungate's 
case,  12  Rep.  122.  Warscombe  v.  Carrell,  Id.  124.  Dyer, 
220.  Herbert  Perrot's  case,  2  Vent.  30.  1  Mod.  246.  Hut- 
chinson's case,  3  Lev.  36.  Sherlocke's  case.  Sty.  467.  Cousin's 
case,  1  Vent.  59.  Requishe  v.  Requishe,  Bulst.  p.  2.  320. 
Poyntz's  case,  Cro.  Jac.  230. 

49.  [By  the  stat.  1  Will.  4.  c.  60.  s.  6, (repealing  6  Geo.  4.  c.  74.) 
it  is  enacted,  that  where  any  person  seised  or  possessed  of  any  land 
upon  any  trust,  or  by  way  of  mortgage,  shall  be  under  the  age  of 
twenty-one  years,  it  shall  be  lawful  for  such  infant,  by  the  direc- 
tion of  the  Court  of  Chancery,  to  convey  the  same  to  such  person 
and  in  such  manner  as  the  said  Court  shall  think  proper. 

50.  By  the  7th  section  infant  trustees  and  mortgagees  of 
lands  within  the  jurisdiction  of  the  courts  of  Lancaster,  Chester, 
Durham,  and  Wales,  are  empowered  to  convey  by  the  direction 
of  those  courts.] 
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51.  Upon  a  petition  inXhancery  [under  the  7  Ann.  c.  19.]  Exparte  Maire, 
praying  that  an  infant,  tlie  heir  of  a  mortgagee  in  fee,  who  was  Com.  Rep. G15. 
likewise  a  feme  covert,  miglit  convey  by  fine,  under  this  statute, 

the  master  reporting  it  necessary, 

Lord  Hardwicke  said,  this  question  came  before  him  soon 
after  he  had  the  seals,  and  that  he  consulted  with  Lord  Chief 
Baron  Comyns;  who  thought  the  Court  might  order  an  infant, 
who  was  a  feme  covert,  to  levy  a  fine  ;  for  the  act  was  general, 
that  all  persons  under  age  should  convey  and  assure;  and  that  Vide  3  P. 
as  a  feme  covert  of  full  age  could  not  assure  but  by  fine,  the  Lombe  v. 
Court  might  direct  an  infant  to  convey  in  the  same  manner ;  and  ^^^^^^^  217. 
an  order  was  made  accordingly. 

52.  Idiots,  lunatics,  and  senerallv  all  persons  of  non-sane  me-  Idiots  and 
mory,  were  mcapable  of  levynig  fines  ;  and  the  statute  De  moao 
levandi  Jines  expressly  directs,  that  persons  of  this  description 

shall  not  be  permitted  to  levy  a  fine.  But  still,  if  the  Judges  or 
Commissioners  allowed  them  to  levy  a  fine,  it  could  never  after- 
wards be  reversed  by  an  averment  that  the  cognizors  laboured 
under  any  of  those  disabilities :  because  the  record  andjudg-  4  Rep.  124. 
ment  of  the  court,  being  the  highest  evidence  in  the  law,  the 
cognizors  must  be  presumed  to  have  been  capable  of  contracting 
at  the  time ;  therefore,  no  averment  could  be  admitted  to  the 
contrary.  A  declaration  of  the  uses  of  a  fine,  by  an  idiot  or 
lunatic,  would  also  be  good  as  law. 

53.  One  Henry  Bushley,  a  monstrous  and  deformed  cripple,  12  Rep.  124. 
and  idiot,  was  taken  from  his  guardian,  and  carried  to  a  place 
unknown,  where  he  was  kept  in  secret,  until  he  had  acknow- 
ledged  a  fine   of  his   lands  before  Justice   Southcot,   to   one 
Bothome,  and  had  declared  the  use  of  the  fine  to  Bothome  and 

his  heirs. 

Henry  Bushley  was  afterwards  found  by  inquisition  to  have 
been  an  idiot,  a  nativitate,  and  upon  an  action  brought  by  a  per- 
son who  claimed  under  Bothome,  the  idiot  was  sent  out  of  the 
Court  of  Wards  upon  a  man's  shoulders,  to  be  shown  to  the 
Judges  of  the  Court  of  Common  Pleas.  Lord  Chief  Justice 
Dyer  said,  that  the  Judge  who  took  the  fine  was  not  worthy  to 
take  another:  but  notwithstanding  this,  and  although  the  mon- 
strous deformity  and  idiotcy  of  Bushley  was  apparent  and  visi- 
ble, yet  the  fine  stood  good. 

It  was  moved  as  a  doubt  in  the  Coiut  of  Wards,  whether  this 

VOL.   V.  K 
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fine  should  not  enure  to  the  use  of  the  idiot  and  his  heirs  ;  for 
althougli  it  was  agreed,  that  the  fine,  being  of  record,  bound  the 
idiot,  yet  it  was  contended,  that  the  deed  executed  by  the  idiot 
was  not  sufficient  to  direct  the  uses  of  the  fine  ;  but  it  was  re- 

.Hdi^^>A^  ^'       solved,  "  Tliat  forasmucli  as  he  was  enabled  by  the  fine  as  to  the 

Vide  intra.  principal,  he  should  not  be  disabled  to  limit  the  uses,  which  are 
but  as  accessary. 

Hugh  Lcvying's       54.  Qne  Hugh  Lewing,  who  was  an  idiot,  and  so  found  by 

case,  10  Rep.  &  &'  »  J 

42  Winch,  106.  office,  levied  a  fine,  and  declared  the  uses  of  it  by  indenture.  It 
was  resolved  in  the  Court  of  Wards  by  the  Lord  Chief  Justices 
Wray  and  Dyer,  that  both  the  fine  and  declaration  of  uses  should 
stand  good,  as  neither  Hugh  Lewing  nor  his  heirs  could  aver 
that  he  was  an  idiot :  and  it  was  said  by  the  Court,  that  they 
would  sooner  suppose  the  ofiice  found  to  have  been  erroneous, 
than  bring  a  judicial  act  into  question,  or  the  judgment  of  the 
court  in  which  the  fine  was  levied. 

Lister  v-  1-ister,       55^  p^  complaint  was  made  to  the  Court  of  Common  Pleas  by 

Barnes,  218.  '  •' 

Thomas  Cust,  supported  by  many  affidavits,  setting  forth,  that 

Johanna  Lister,  one  of  the  cognizors  in  a  fine  lately  levied,  had 
for  some  years  past  been  disordered  in  her  senses,  and  was  so  at 
the  time  when  the  said  fine  was  levied.  The  Court  thereupon 
made  a  rule  to  show  cause  why  the  fine  should  not  be  vacated  ; 
and  for  John  Hancock,  one  of  the  commissioners  (who,  with  two 
others,  took  the  fine  by  dedimus  potestatem),  to  answer  the  mat- 
ters in  the  affidavits.  Upon  an  enlargement  of  the  rule,  the 
court  recommended  it  to  them  to  produce  the  said  Johanna  Lis- 
ter, who  resided  in  Yorkshire,  and  accordingly  she  was  brought 
into  court:  and  being  examined  by  the  Lord  Chief  Justice,  ap- 
peared to  be  a  person  of  good  capacity,  and  very  well  to  under- 
stand the  intent  of  a  fine,  and  the  deed  declaring  the  uses  thereof, 
which  was  in  favour  of  her  husband,  with  whom  she  had  lived 
many  years,  and  upon  whom  she  was  desirous  to  settle  her 
estate,  and  prevent  its  descending  to  the  said  Thomas  Cust,  her 
nephew  and  heir  at  law.  The  Court  discharged  the  rule  with 
costs  of  the  application,  and  the  expenses  of  the  said  Johanna's 
journey  to  Westminster,  to  be  paid  by  Cust. 
Price  dem.  56.  [[n  a  recent  case  the  Court  of  Common  Pleas  refused  to 

vVatkins  def, 

1  liing.  73.  suspend  the  granting  of  thecal  of  a  fine,  upon  an  affidavit  that 
the  deforceant  was  between  ninety  and  a  hundred  years  old,  and 
imbecile  in  mind.     The  Court  observed,  that  even  if  it  could  be 
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taken  upon  the  affidavit,  that  the  deforceant  was  imbecile  at  the 
present  time,  there  was  no  allegation  that  she  was  so  when  the 
proceedings  commenced,  and  that  it  might  be  of  dangerous  con- 
sequence to  grant  the  application. 

57.  But  where  one  of  the  vouchees  became  insane  between  the  ^'^'^  ^"^  others 

vouchees. 

time  of  executing  the  warrant  of  attorney  and  the  passing  of  a  5  I3ing.  176. 
recovery,  the  Court  refused  to  let  it  pass  as  to  him,  but  permitted 
it  as  to  the  other  parties.] 

58.  Corporations  aggregate  could  not  levy  fines  ;  because,  being  Corporations, 
invisible  bodies,  they  could  only  appear  by  attorney :  whereas 

the  statute  De  modo  levandi  Jines  requires  that  the  parties  to  a  Co.  Read.  7. 
fine  shall  appear  personally  before  the  judges.     But  Lord  Coke 
says,  that  a  sole  corporation  may  acknowledge  a  fine. 

59.  With  respect  to  the  persons  who  were  capable  of  being  Who  might  take 
cognizees,  and  of  taking  any  estate  by  fine,  it  will  be  sufficient  loucli!  7. 

to  observe,  that  all  those  who  were  enabled  by  the  common  law  to 
take  by  way  of  grant,  might  also  take  an  estate  by  fine ;  such  as 
infants,  married  women,  corporations  sole  or  aggregate ;  for  an 
estate  might  be  taken  in  a  fine  by  attorney ;  or  any  other  per- 
son, except  those  who  were  considered  in  law  as  civilly  dead. 

60.  The  King  might  take  lands  by  fine,  because  it  was  a  mat-  WylHon  v. 
ter  of  record:  and  therefore  where  the  Marquis  of  Barkley  le-  piowd.^'237. 
vied  a  fine  to  certain  persons,  who  granted  and  rendered  to  Lord 
Barkley,  and  the  heirs  male  of  his  body,  remainder  to  King 

Henry  VII.  and  the  heirs  male  of  his  body  ;  it  was  held  that  the 
estate  was  well  vested  in  the  King. 


K  2 


v^•2 


CHAP.  VI. 

Of  wJtat  Things  a  Fine  might  he  levied,  and  by  what  Description. 


Sect.  1.  Every  species  of  Real  Pro- 
perty. 

7.  Tithes. 

8.  New  River  Sliares. 


Skct.     0.  But   not   Money   to   be  laid 

out  in  Land. 

10.  By  what  Description. 


Section  I. 
Every  species  of  A  FINE  might  be  levied  of  every  species  of  real  property;  such 

real  property.  /•         i  t  i  i  i        i 

Co.  Read.  11.    ^s  01  an  Jionour,  manor,  messuage,  dove-house,  garden,  orchard, 
2  Inst.  513.        land,  meadow,  pasture,  wood,  underwood,  and  also  of  a  right  of 

fishing,  chase,  free  warren,  fair,  toll,  waifs,  estrays,  common,  8cc. ; 

and  in  general  it  might  be  laid  down  as  a  certain  rule,  that  a 

fine  might  be  levied  of  every  thing  whereof  z.pr(Ecipe  quod  reddat, 

or  faciat,  lay. 
^*^'^"^'  2.  There  are  even  some  things  whereof  a  fine  might  be  levied, 

although  a  prcEcipe  quod  reddat  could  not  be  brought  for  them ; 

as  an  office,  for  which  neither  a  praecipe  nor  an  assize  lay,  but 

only  a  quod  perrnittat. 
?  J?^P'  If^  '^'        3.  A  fine  might  be  levied  of  an  advowson  in  gross,  or  right  of 
p.  2.242.  presentation  to  an  ecclesiastical  benefice,  of  which  there  were  a 

variety  of  instances. 
Toucli.  11.  4^  ^  f^^Q  might  be  levied  of  a  chief  rent,  a  rent-charge,  or  any 

1  Stra.  106.  °  '  a   '  ./ 

other  rent  which  was  actually  in  esse.     But  a  fine  could  not  be 

levied  of  an  annuity  to  a  man  and  his  heirs,  because  it  was  only 

a  personal  inheritance. 
West.  Symb.  5.  A  fine  might  be  levied  of  any  thing  that  lay  in  prender ; 

provided  it  could  be  ascertained  with  sufficient  accuracy ;  but  of 

things  uncertain,  such  as  common  without  number,  a  fine  could 

not  be  levied. 
Moo.  250.  6.  A  fine  might  be  levied   of  an  undivided  part  of  a  manor. 

Touch!  12.         messuage,  or  other  real  estate,  as  well  as  of  the  whole  ;  and  the 

writ  must  have  been  for  an  undivided  moiety,  third,  or  fourth  part 
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of  a  manor,  messuage,  8cc.  But  if  an  entire  thing,  as  a  manor  or 
messuage,  were  parted  ;  as  if  the  manor  of  Dale  were  divided 
into  two  parts;  if  the  division  were  so  made,  that  the  manor  of 
tliat  part  were  not  extinct,  and  a  fine  were  levied  of  a  part  of  it, 
it  must  have  passed  by  the  name  of  the  whole  :  as  de  luancrio 
tie  D.  cum  pertbietitiis. 

7.  It  has  been  stated  that,  at  the  dissolution  of  the  monas-  rxi\ws.. 

'  lit.  22. 

teries  by  Henry  VIII.  the  appropriations  of  the  several  rectories, 
parsonages,  and  other  ecclesiastical  benefices  which  belonged  to 
the  religious  houses,  became  vested  in  the  King,  who  granted 
them  to  lay  persons.  And  in  order  to  enable  such  persons  to 
exercise  every  act  of  dominion  over  their  new  acquisitions,  it  was 
enacted  by  the  statute  32  Hen.  8.  c.  7.  s.  7.  that  in  all  cases,  where 
any  person  or  persons  should  have  any  estate  or  interest  in  any 
parsonage,  vicarage,  portion,  pension,  tithes,  oblations,  or  otlier 
ecclesiastical  or  spiritual  profit,  which  should  come  into  temporal 
hands  and  lay  uses,  they  should  have  the  same  remedies  as  for 
other  lands  and  tenevnents :  "  And  that  writs  of  covenant  and 
other  writs  of  fines  to  be  levied,  and  all  other  assurances  to  be 
had,  made,  or  conveyed,  of  any  parsonage,  vicarage,  portion,  pen- 
sion, or  other  profit,  called  ecclesiastical  or  spiritual,  as  is  afore- 
said, should  be  thereafter  devised  and  granted  in  Chancery,  ac- 
cording; as  had  been  used  for  fines  to  be  levied,  and  assurances  to  be 
had  or  made,  or  conveyed,  of  lands,  tenements,  or  other  heredita- 
ments; and  that  all  judgments  to  be  given  upon  any  of  tlie  said 
writs  original,  so  to  be  devised  or  granted,  of  or  for  any  of  the 
premises,  or  any  of  them,  and  all  fines  to  be  levied  and  acknow- 
ledged in  any  of  the  King's  said  courts  thereof,  should  be  of  like 
force  and  effect  in  law,  to  all  intents  and  purposes,  as  judgments 
given,  and  fines  levied,  of  lands,  tenements,  and  hereditaments 
in  the  same  courts,  upon  writs  original  therefore  duly  pursued 
and  prosecuted  ;  albeit  no  such  form  of  writs  original  out  of  the 
said  Court  of  Chancery  had  theretofore  proceeded  or  been 
awarded." 

8.  A  fine  might  be,  and  was  usually  levied  of  New  River  New  River 
shares,  by  the  description  of  so  much  land  covered  with  water ;  o  \\  \\ms.  127 
and  whenever  a  fine  was  necessary  to  be  levied  of  such  shares,  as    ' """f*^"^^  ^'* 
the  New  River  runs  through  three  counties,  (Hertford,  INIiddle-  ante.  c.  5. 
sex,  and  London,)  there  must  have  been  three  several  fines,  one  %  Taunt.  708. 
being  necessary  for  each  county. 


134  Title  XXXV.  Fine.  Ch.  VI.  s.  9—14. 

Hutnotmonev        9.  We  have  seen  that,  in  equity,  where  money  is  covenanted 

to  be  laid  out  in  t  i  ^       J'  •' 

land.  or  (lirccted  to  be  laid  out  in  the  purchase  of  land,  such  money  is 

Tit!  2.  c.  2.  considered  as  land  ;  but  still  a  fine  could  not  be  levied  of  it, 

s.  6^.  et  seq.  u^til  it  was  actually  invested  in  land. 
By  what  de-  10,  With  respcct  to  the  description  which  was  necessary  to  be 

scription.  .  .     *  ^  '' 

used  in  a  writ  of  covenant,  of  those  things  whereof  fines  were 
levied,  it  should  be  the  same  as  was  used  in  a  prcccipe  quod  red- 
dat,  in  an  adversary  suit.  But  a  fine  being  considered  as  a  com- 
mon assurance,  or  conveyance  by  consent,  it  was  construed  more 
favourably  than  a  judgment. 

Touch.  11.  11.  An  honour  might  pass  by  the  name  of  a  manor,  or  by  its 

proper  name  ;  as  de  honore  de  T.,  or  de  manerio  de  T.  And 
where  a  manor  was  demanded,  it  was  sufficient  to  describe  it  by 
its  name  and  the  county  wherein  it  was  situate,  without  men- 
tioning the  vill  where  it  lay,  for  it  might  be  out  of  any  vill,  or 
extend  into  several  vills. 

Idem,  13.  12.  Where  a  manor  extended  into  several  vills,  as  A.,  B.,  and 

West.  Symb.         r^      •  ^ 

s.  27.  ^;  it  was  good  to  express  all  or  none  :  for  if  any  one  of  the  vuls 

were  omitted,  no  part  of  the  manor  situate  in  that  vill  passed ; 

though  a  fine  of  the  manor,  with  the  appurtenances,  would  have 

carried  the  whole  manor. 

Mallet)'.  13.  It  was  formerly  held,  that  where  a  fine  was  levied  of  a 

Eiiz.  524.  707.    nQ^iior*  nothing  but  a  real  manor  would  pass,  and  not  a  reputed 

Sir  M.  Finch's    manor.     But  it  has  long  since  been  agreed,  that  a  manor  in  re- 
case,  °  tr>         ' 

6  Rep.  63.  putation  only  would  pass  in  a  fine  by  the  word  manor ;  and 
that  when  a  fine  was  levied  of  a  manor,  with  its  appurtenances, 
lands,  reputed  to  be  parcel  of  the  manor,  would  pass. 

Touch.  12.  14.  Parsonages,  rectories,  vicarages,  or  tithes  impropriate,  did 

not  pass  by  the  words,  the  advowson  of  the  church  of  S.,  but  by 

Tit.  22.  the  words,  the  rectory  of  the  church  of  S. ;  with  the  appur- 

tenances. For  the  word  rectory  comprehends  the  parish  church 
with  all  its  rights,  glebes,  tithes,  and  other  profits  whatsoever. 
But  where  a  fine  was  levied  of  a  right  of  presentation  to  a 
church  only,  the  words  were,  of  the  advowson  of  the  church  of 

Touch.  12.  S.,  and  not  with  the  appurtenances.  And  where  a  fine  was 
levied  of  a  vicarage  endowed,  the  writ  must  have  been  of  the 
advowson  of  the  vicarage  of  S.,  and  not  with  the  appurtenances. 
And  where  there  was  no  vicarage  endowed,  it  must  pass  under 
the  words,  the  advowson  of  the  church  of  S. 
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15.   It  is  now  held,  that  where  tlie  word  lands  stands  alone  it  Tit.  32.  c.  21. 

s.  42. 

Will  extend   to  arable,  meadow,  and   pasture.     But  it  should  be  4  uinj,'.  90. 
demanded  by  the  certain   measure  of  its  quantity,  according  to  r^^i^Ij.^ 
the  usual  mode  by  which  it  is  measured ;  as  an  acre,  oxgans;,  Touci..  12. 
Iiitle,  rood,  &c.  and  by  the  names  which  are  usually  ^iven  to  the 
difterent  kinds  of  land  ;  as  arable,  meadow,  pasture,  &.c. 

16\  Where  a  fine  was  levied  of  a  certain  number  of  acres  of  Waddy  d. 

,        11  Wewton, 

land.  It  became  a  question  whether  the  acres  were  to  be  con-  8  Mod.  27(j. 
sidered  as  customary  acres,  or  accordino;  to  the  statute  De  terris  Stat.  Vol.  1. 

.•  ,  •  ,  f  ,  .        ,     p.  3%.  Tonil. 

mensumnais ;  nor  does  it  appear  how  the  case  was  determined,  ed.  8vo. 
But  Lord  Coke  mentions  a  case  where  it  was  adiudged,  that  in  ^'■"y"'^i?^«» 

•'       o  6  Rep.  67  a. 

a  common  recovery  of  a  certain  number  of  acres  of  land,  they 

should  be  estimated  accordin^j  to  the  customary  and  usual  mea- 
sure of  the  country,  and  not  according  to  the  statute  De  terris 
metis  urandis. 

17.  The  particular  vill  or  hamlet,  town,  hundred  and  county  Tit.  32.  c.  21. 
in  which  the  lands  lay  ought  to  be  mentioned  in  the  fine.     And  ^'  ^^' 
where  a  fine  was  intended  to  be  levied  of  lands,  lying  in  two 

vills,  and  one  of  the  vills  only  was  mentioned  in  the  writ,  it  was 
held,  that  the  lands  lying  in  the  other  vill  did  not  pass. 

18.  Upon  a  special  verdict  it  appeared,  that  there  were  two  stork  1.  Fox. 
vills,  Walton  and  Street,  in  the  parish  of  Street.     A  fine  was 

levied  of  certain  lands  in  Street ;  and  whether  the  lands  in  Wal- 
ton passed  by  that  fine,  was  the  question. 

It  was  adjudged  that  they  did  not  pass;  for  Street  being  a 
distinct  vill,  and  so  found  by  the  verdict,  although  the  parish 
of  Street  comprehended  them  both,  yet  the  lands  in  Walton 
were  not  comprised  in  the  fine.  But  if  the  fine  had  been  levied 
generally  of  lands  in  the  parish  of  Street,  then  all  had  well 
passed. 

19.  If  a  fine  were  levied  of  lands  in  A.,  and  the  party  had  also 
lands  in  B.,  yet  if  the  constable  of  A.  was  also  constable  of  B., 
all  the  lands  should  pass ;  for  in  such  cases  both  places  consti- 
tute the  same  vill. 

20.  Upon  a  special  verdict  it  appeared,  that  a  fine  had  been  Waldron  i>. 
levied  of  all  the  cognizor's  land  in  A.,  and  that  he  had  lands  in   \-s\oA.  7«'. 
B. ;  that  a  tithingman  was  appointed  in  B.,  but  that  the  con-  ^  ^'^'"'  ^'^' 
stables  of  A.  exercised  their  authority,  not  only  in  A.  but  also 

inB. 
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Lord  Molt  said,  one  parish  might  contain  three  vills.  The 
parish  of  A.  may  contain  the  vills  of  A.,  B.,  and  C. ;  that  is, 
where  there  were  distinct  constables  in  every  one  of  them.  But 
if  the  constable  of  A.  ran  through  the  whole,  then  was  the  whole 
but  one  vill  in  law  ;  or  where  there  was  a  tithingman,  it  might  be 
a  vill ;  but  if  the  constable  ran  through  the  tithing,  then  it  was 
all  one  vill.  He  knew  where  3  or  4000/.  a  year  had  been  en- 
joyed by  a  fine  levied  of  land  in  the  vill  of  A.,  in  which  were 
five  several  hamlets,  in  which  were  tithings,  but  the  constable  of 
A.  ran  through  them  all ;  and  upon  that,  it  was  held  good  for 
all.  There  was  a  case  of  the  constable  of  Blandford  Forum, 
wherein  it  was  held,  that  if  he  had  a  concurrent  jurisdiction 
with  all  the  rest  of  the  constables,  the  fine  would  have  passed 
the  lands  in  all.  In  some  places  they  had  tithingmen  and  no 
constables. 

21.  A  fine  might   be   levied  of  a   close   or   messuage  by  a 
known  name,   without  any   mention  of  the   vill   or  hamlet   in 
which  it  lay. 
Monk  V.  22.  In  trespass,  the  question  was,  whether  a  fine  might  be 

Butler,  Cro.  i       •     i      f>  i  i  i  •  n  •  i 

Ja.  574.  levied  01  a  close,  by  a  known  name  m  a  vill,  without  any  men- 

tion of  the  vill  or  hamlet  in  which  it  lay. 

It  was  adjudged  that  the  fine  was  good  enough  ;  for  it  was 
but  the  agreement  of  the  parties,  which  being  recorded,  althougli 
there  was  neither  vill  nor  hamlet  mentioned  wherein  it  lay,  it 
was  good.  And  notwithstanding  it  was  objected,  that  a  precipe 
ought  to  be  in  a  village  or  hamlet,  or  place  known  out  of  a  vil- 
lage or  hamlet,  as  appeared  by  all  pleadings ;  for  if  the  place 
known  was  within  a  vill  or  a  hamlet,  the  prcccipe  ought  to  be 
brought  accordingly;  yet  it  was  answered,  that  this  was  true  in 
a  p7-cccipe  or  other  writ  to  which  the  defendant  was  to  answer; 
but  this  being  but  a  concord  and  agreement  of  the  parties,  and 
no  exception  taken,  but  the  fine  drawn  and  passed,  it  was  good. 

^'^vely  V.  23.  It  was  found  by  special  verdict,  that  John  Easton,  being 

Easlon,  Cro.  .  .        .  "^     !  , 

Car.  269.276.  tenant  in  tail  of  a  certain  messuage  and  lands  called  Easton's, 
lying  in  Bishop's  Morchard,  levied  a  fine  thereof,  by  the  name 
of  a  messuage  and  200  acres  of  land  ;  50  acres,  &c.  in  Essing- 
ton,  Easton,  and  Chilford ;  and  that  there  was  not  any  vill  or 
hamlet  or  place  known  by  the  name  of  the  messuage  or  tenement 
called  Easton's,  out  of  the  vills  or  hamlets  ;  and  that  none  of  the 
said  tenements  were  in  Essington  or  Chilford. 
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The  question  was,  whether,  upon  this  matter  found,  a  fine 
levied  of  lands  in  places  known  in  a  vill,  not  mentioning  the  vill 
or  hamlet  where  the  lands  are,  was  good. 

All  the  judges  were  of  opinion  that  the  fine  was  good,  be- 
cause, being  but  an  assurance,  it  was  to  be  taken  favourably. 

24.  The  word  tenement  was  not  a  sufficient  description  of  Steed  v. 
any  thing  whereof  a  fine  was  levied  ;  for  a  tenement  might  con-  \  Leon.'iaa. 
sist  of  a  messuage,  land,  or  any  other  thing  which  lay  in  tenure. 

And  there  is  an  instance  where  a  fine,  levied  of  two  tenements, 
was  reversed  by  writ  of  error. 

25.  In  the  case  of  an  amlmidtas  latens  in  the  description  of  ^''Je  Tit.  32. 
the  things  whereof  a  fine  was  levied,  an  averment  was  admitted  Giib.  Ev.  38. 
to  explain  it.     Thus  if  a  person  had  two  manors,  which  were     ^  °'     "*' 
both  known  by  the  name  of  Dale,  and  he  levied  a  fine  of  the  See  also  Denn 
manor  ot   Dale   generally,  circumstances  might   be   given   in  8  Dowl.  &  Ry. 
evidence  to  prove  which  manor  was  intended  to  pass  by  the 

fine. 

26.  A  fine  did  not  ascertain  but  only  comprised  the  lands  Tit.  32.  c.  12. 
whereof  it  was  levied ;  so  that  it   was  in  all  cases  extremely 

proper  to  have  a  declaration  of  uses,  in  order  that  the  precise 
lands  comprehended  in  the  fine,  and  intended  to  pass  by  it, 
might  be  ascertained. 

27.  There  are  frequent  instances  of  tenants  in  fee  simple,  2Atk.  241. 

1  Ves.  Juu» 

who,  in  levying  fines,  inserted  more  parcels  of  land  than  actually  133. 
belonged  to  them  ;  in  which  case,  Lord  Hardwicke  says,  a  court 
of  equity  would  restrain  the  operation  of  the  fine  to  such  lands 
as  did  really  belong  to  the  parties. 
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CHAP.  VII. 

Amendment  of  Fines. 


Slct.    2.  Original  Writ. 

7.  Entry  of  the  King's  Silver. 
10.  Proclamations. 
14.  Description  of  the  Property. 


Sect.  25.  Names  of  the  Parties  tchen 
amended. 
3!.  A  Fine  of  one  Term  tvould 
not  be  altered  to  another. 


Section  I. 

Fines  being  considered  as  common  assurances,  made  with  the 
consent  of  the  parties,  the  Court  of  Common  Pleas,  upon  the 
authority  of  the  statute  8  Hen.  6.  c.  12.  by  which  the  judges  are 
authorized  to  reform  and  amend  all  misprisions  of  clerks  in  re- 
cords, has  frequently  permitted  fines  to  be  amended,  where  any 
palpable  mistake  or  misprision  has  been  made  by  the  officers  of 
the  court,  in  the  entry  of  the  King's  silver,  the  proclamations,  or 
the  description  of  the  lands,  (a) 
Original  writ.  2.  The  judges  have,  in  some  instances,  even  directed  the  ori- 

(<i)  [lly  the  statute  3  &  4  Will.  4.  c.  74,  s.  7.  it  is  enacted,  that  if  it  shall  be  ap- 
parent; from  the  deed  declaring  the  uses  of  any  fine  already  levied,  or  hereafter  to  be 
levied,  that  there  is  in  the  indentures,  record,  or  any  of  the  proceedings  of  such  fine, 
any  error  in  the  name  of  the  conusor  or  conusee  of  such  fine,  or  any  misdescription  or 
omission  of  lands  intended  to  have  been  passed  by  such  fine,  then  and  in  every  such 
case  the  fine,  without  any  amendment  of  the  indentures,  record,  or  proceedings  on 
wtiich  such  error,  misdescription,  or  omission  shall  have  occurred,  shall  be  as  good  and 
valid  as  the  same  would  have  been,  and  shall  be  held  to  have  passed  all  the  lands  in- 
tended to  have  been  passed  thereby,  in  the  same  manner  as  it  would  have  done,  if  there 
had  been  no  such  error,  misdescription,  or  omission.  By  section  12.  it  is  provided, 
that  where  any  fine  or  com.mon  recovery  shall,  before  the  passing  of  this  act,  have  been 
wholly  reversed,  such  fine  or  recovery  shall  not  be  rendered  valid  by  this  act ;  and 
where  any  fine  or  common  recovery  shall,  before  the  passing  of  this  act,  have  been  re- 
versed as  to  some  only  of  the  parties  thereto,  or  as  to  some  only  of  the  lands  therein 
comprised,  such  fine  or  recovery  shall  not  be  rendered  valid  by  this  act,  so  far  as  the 
same  shall  have  been  reversed  ;  and  where  any  person  who  would  have  been  barred  by 
any  fine  or  common  recovery,  if  valid,  shall,  before  the  passing  of  this  act,  have  had 
any  dealings  with  the  lands  comprised  in  such  fine  or  recovery,  on  the  faith  of  the  same 
being  invalid,  such  fine  or  recovery  shall  not  be  rendered  valid  by  this  act  ;  and  this  act 
shall  not  render  valid  any  fine  or  common  recovery,  as  to  lands  of  which  any  person 
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ginal  writ  upon  which  a  fine  had  been  levied,  to  be  amended. 
But  the  propriety  of  such  amendment  seems,  from  some  modern 
determinations,  to  be  extremely  doubtful. 

3.  A  writ  of  error  was  brought  to  reverse  a  fine,  and  the  error  Gage's  case, 
assigned  was,  that  the  writ  of  covenant  bore  teste  the  24th  of       ^P" 
April,  returnable  qidnd.  pasch.  which  was  the  14th  of  April,  so 

that  the  return  was  before  the  teste. 

It  was  resolved  by  the  whole  Court  that  the  writ  should  be 
amended,  because  lines  were  nothing  more  than  common  assur- 
ances, entered  into  with  the  mutual  consent  of  the  parties. 
This  case  is,  however,  said  to  be  totally  misreported  ;  and  the 
doctrine  there  laid  down,  that  an  original  writ  may  be  amended, 
has  been  contradicted  by  the  following  determination. 

4.  Lord  Pembroke  petitioned  the  House  of  Lords  for  a  bill  to  Pembroke  v. 
set  aside  an  amendment  made  in  a  fine,  levied  in  the  Court  of  i^saTk.^52. 
Great  Sessions  in  Wales.  ^^"^''  ^^• 

It  was  referred  to  the  judges,  whether  the  fine  was  amendable 
in  those  particulars,  in  which  it  had  been  amended;  and  whe- 
ther such  amendments  were  warranted  by  law.  One  of  the 
amendments  was  in  the  original  writ,  which  had  been  tested  six 
months  after  the  dedimus  for  the  caption. 

Lord  Holt  certified  the  opinion  of  the  judges  to  be,  that  the 
writ  of  covenant,  being  an  original  writ,  was  not  amendable, 
either  by  the  common  law,  or  by  any  statute.  That  neither  the 
14th  Edw.  3.  nor  the  8th  Hen.  6.  warranted  such  an  amend- 
ment. That  as  to  this  purpose  there  was  no  difference  between 
adversary  actions  and  amicable  ones,  for  no  court  could  amend  a 
mistake  in  a  deed,  which  was  as  much  a  common  assurance  as  Cooke  demand, 
a  fine,  and  that  Gage's  case  was  misreported,  and  was  not  law. 

shall,  at  the  time  of  the  passing  of  this  act,  be  in  possession,  in  respect  of  any  estate 
which  the  fine  or  common  recovery,  if  valid,  would  have  barred,  nor  any  fine  or  common 
recovery,  which  before  the  passing  of  this  act,  any  court  of  competent  jurisdiction  shall 
have  refused  to  amend  ;  nor  shall  this  act  prejudice  or  affect  any  proceedings  at  law  or 
in  equity,  pending  at  the  time  of  the  passing  of  this  act,  in  which  the  validity  of  such 
fine  or  recovery  shall  be  in  question,  between  the  party  claiming  under  such  fine  or 
recovery,  and  the  party  claiming  adversely  thereto  ;  and  such  fine  or  recovery,  if  the 
result  of  such  proceedings  shall  be  to  invalidate  the  same,  shall  not  be  rendered  valid  by 
this  act ;  and  if  such  proceedings  shall  abate  or  become  defective,  in  consequence  of  the 
death  of  the  party  claiming  under  or  adversely  to  such  fine  or  recovery,  any  person  who, 
but  for  this  act,  would  have  a  right  of  action  or  suit,  by  reason  of  the  invalidity  of  such 
fine  or  recovery,  shall  retain  such  right,  so  that  he  commence  proceedings  within  six 
calendar  months  after  the  dealli  of  such  party.] 
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\  ol.  li.  1066.  5.  In  J.oid  Raymond's  Reports,  it  is  said  by  Mr.  Justice 

Powell,  that  the  teste  of  an  original  writ  was  not  amendable ; 
that  it  was  so  resolved  by  the  House  of  Lords,  with  the  con- 
current opinion  of  all  the  judges,  upon  consideration  of  Gage's 
case,  in  the  case  of  Lord  Jefferies  ;  and  a  judgment  given  in 
Wales  upon  the  authority  of  that  case,  was  reversed  ;  and  upon 
that  occasion  the  record  of  Gage's  case  was  searched  for,  and 

4'Taunt.  Tos!'  fou"d  iiot  to  warrant  the  report.  And  Lord  Holt  said,  the 
record  of  Gage's  case  was  in  Coke's  Entries,  Tit.  Error,  p.  9. 
250.,  where  the  judgment  of  the  Court  was  contrary  to  the 
report;  for  the  writ  was  not  amended,  but  the  fine  reversed. 

Lindsay  v.  Q^  j^   a  latc  casc  the  Court  of   Common   Pleas  refused  to 

Oray,  2  black. 

K.  1013.  amend  the  return  of  a  writ  of  covenant,  on  which  a  fine  had 

been  levied ;  because  the  deed  of  uses  was  suspicious,  the  fine 

\Kie  Cross,        having  been  taken  from  a  dyin";  woman.     But  Sir  W.  Black- 

Tit.  36.  c.  6-  stone  observes,  that  the  Court  gave  no  opinion  as  to  the  pro- 
priety of  such  an  amendment,  in  a  fair  case. 

Entry  of  tiie  7.  A  mistake  of  a  clerk  in  the  entry  of  the  King's  silver 

King's  silver. 

would  be  allowed  to  be  amended, 
i^ohun's  case,  8.  Husband  and  wife  being  seised  of  the  manor  of  Empoles, 

levied  a  fine  thereof,  by  the  name  of  the  manor  of  Empoles, 
and  of  a  great  number  of  acres  of  land,  meadow,  &c.  according 
to  the  common  form  of  fines ;  and  the  manor  and  tenements 
were  valued  at  twenty  marks  per  aunum,  so  that  the  fine  in  the 
hanaper  was  1/.  6s.  Sd.,  and  therefore  the  Kings's  silver,  or 
post-fine  amounted  to  forty  shillings. 

The  clerk  made  the  entry  of  the  King's  silver  in  this  form  : — 
Nich.  Bokun  dat  domincE.  regina  40s.  pro  licentid  concordandi,  S,-c. 
in  placito  conventionis  of  so  many  acres  of  land,  meadow,  &c. 
omitting  the  manor ;  and  error  being  assigned  on  this  point, 
because  the  King's  silver  was  not  mentioned  to  be  paid  as  well 
lor  the  manor  as  for  the  other  tenements,  it  was  resolved  by  all 
the  judges,  that  the  roll  of  the  entry  of  the  King's  silver  should 
be  amended,  according  to  the  writ  of  covenant,  the  note,  the 
foot,  and  certificate  of  the  judges,  in  these  words — De  manerio 
de  Empoles  cum  pertinentiis  ac,  ^c,  which  were  omitted  through 
the  negligence  of  the  clerk ;  for  it  appeared  that  the  whole  sum 
was  paid,  as  well  for  the  manor,  as  for  the  residue  of  the  tene- 
ments, so  that  no  prejudice  was  done  to  the  Queen. 
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9.  rin  a  recent  instance  a  fine  was  permitted  to  pass  as  of  a  Ash  &  Ux,  & 

.  '  r.     1         ir-  Walts,  ("on. 

term  twenty  two  years  previous  upon  payment  ot  the  Kmg's  Gliing.275. 
silver,  all  the  surviving  parties  who  were  interested  consenting, 
upon  its  being  shown  that,  unknown  to  the  parties,  the  clerk 
instructed  to  pass  it  had  absconded  with  the  money  intrusted 
to  him  for  the  payment  of  the  King's  silver,  when  that  payment 
alone  was  wanting  to  complete  the  fine.] 

10.  The  proclamations  in  a  fine  might  also  be  amended;  even  Proclamations, 
after  a  writ  of  error  had  been  brought,  in  which  the  defect  in 

the  proclamations  was  assigned  for  error. 

IJ.  Thus  the  proclamations  which  were  endorsed  on  the  foot  Dowling's case, 
of  a  fine,  were,  pending  a  writ  of  error,  allowed  to  be  amended, 
according  to  the  proclamations  on  the  note  of  the  fine,  remain- 
ing with  the  chirographer.  And  in  another  case  the  proclama-  Down's  case, 
tions  of  a  fine  were  allowed  to  be  amended,  after  a  writ  of  error 
had  been  brought,  in  which  that  circumstance  was  assigned  for 
error. 

12.  So  where  a  mistake  had  been  made  in  the  third  proclama-  Pettust;. 
tion,  on  the  foot  of  the  fine,  and  the  fourth  proclamation  was  13  Rep.  54. 
altogether  left  out :    but  it  appearing   that  the  proclamations 

upon  the  record  remaining  with  the  chirographer,  and  in  the  book 
of  the  chirographer,  were  properly  made;  it  was  adjudged  that 
the  errors  in  the  proclamations  should  be  amended. 

13.  In  the  same  manner  where  a  fine  was  levied  in  Mich.  11  Strilley's  case, 
Eliz.  and  the  proclamations  endorsed  by  the  chirographer  were 

right ;  but  in  the  note  of  the  fine  delivered  to  the  custos  brevium, 
the  second  proclamation  appeared  to  have  been  made  on  the  20th 
May,  where  it  should  have  been  on  the  23d  May :  the  Court 
held  that  it  should  be  amended  ;  for  the  engrossment  upon  the 
fine,  by  the  chirographer,  was  the  foundation,  which,  being  right, 
was  a  sufficient  warrant  to  amend  the  other  ;  though  the  Court 
held  it  a  good  fine,  without  any  amendment. 

14.  The  description  of  the  property  intended  to  be  comprised  Description  of 

n  r  1  1    •         11  1  •     *l>e  property. 

in  a  tine  was  frequently  erroneous;  and  in  all  such  cases  it 
would  be  allowed  to  be  amended,  in  conformity  to  the  intention 
of  the  parties,  provided  such  intention  appeared  sufficiently, 
either  from  the  deed  to  lead  or  declare  the  uses  of  the  fine,  (</) 
or  from  any  other  sufficient  circumstances. 

(d)  [See  Stat  3  &  4  Will.  4,  c.  74.  ss.  7.  12.  sup.  page  138,  note  («).] 
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1  Ld.  Kavni. 

209. 

6  Taunt.  73. 


Tregare  v. 
Gennys, 

Pig.  218. 
3  iMoore,  22. 


Walker  v. 
Okenden, 
Cases  of  Tract. 
62. 


Forster  v. 
Pollington, 
Barnes,  216. 
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15.  Serjeant  Peraberton  moved  to  amend  a  fine  which  was 
levied  of  the  manor  of  Ighfield,  where  the  deed  which  declared 
the  uses  was  of  the  manor  of  Ightfield,  which  was  the  true 
name.     And  it  was  amended  accordingly, 

16.  It  appeared  to  the  court,  after  the  examination  of  the 
plaintiff  and  deforciant,  the  inspection  of  a  fine  levied  between 
the  parties,  and  the  deed  declaring  the  uses  of  the  fine,  that  by 
the  omission  or  misprision  of  the  clerk,  who  made  and  engrossed 
the  precipe  and  concord  of  the  fine,  he  supposed  the  lands  to  lie 
among  others  in  the  parish  of  Lanceston,  when  in  fact  there 
was  no  such  parish  in  the  whole  county  of  Cornwall,  but  that 
it  ought  to  have  been  in  the  parish  of  St.  Stephens,  near 
Lanceston. 

It  was  ordered  by  the  Court,  that  as  well  the  prcecipe  and  writ 
of  covenant,  as  all  entries  and  records  of  the  said  fine,  should  be 
amended  and  rectified,  by  inserting  the  words  St.  Stephens  near, 
as  by  law  it  ought  to  be  done. 

17.  So  where  a  motion  was  made  to  amend  a  fine,  by  in- 
serting the  word  Woorih;  and  on  showing;  cause  the  rule  was 
made  absolute  for  the  amendment;  although  it  was  objected 
that  the  heirs  at  law  would  be  prejudiced  by  the  amendment. 
But  the  Court  said,  they  could  not  take  notice  whether  it  would 
be  prejudicial  to  the  heir  at  law  or  not ;  as  it  was  the  duty  of  the 
Court  to  make  the  fine  agreeable  to  the  deed  of  uses,  and  to  the 
intention  of  the  parties. 

18.  Two  fines  of  land  in  the  island  of  Antigua  were  ordered 
to  be  amended,  upon  hearing  counsel  for  the  cognizee,  and  the 
heirs  at  law  of  the  cognizors,  who  had  brought  writs  of  error  to 
reverse  the  fines.  The  lands  were  described  in  the  writs,  &c. 
thus  : — In  insula  de  Antigua  in  America,  inpartibus  transmarinis, 
viz.  in  parochia  Sandtc  Maria  Islington  in  com.  Middlesex.  The 
amendment  was  by  striking  out  the  words,  in  America  inpartihus 
transmarinis. 

Articles  of  agreement  between  the  parties  to  the  fines,  to 
convey  and  assure  the  lands  in  the  island  of  Antigua,  were  read: 
and,  per  curiam,  the  repugnancy  inserted  merely  through  want 
of  skill,  and  which  would  vitiate  the  fines,  must  be  rejected,  and 
the  fines  made  effectual,  that  is  in  common  form ;  if  they  be 
then  insufficient,  advantage  may  be  taken  thereof. 
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19.  A  fine  levied  in  1  Geo.   1.   was  ordered  to  be  amended  Craghill  v. 

1  attinson, 

according  to  the  deed  of  uses,  by  striking  out  the"  word  paroc/iia,  iJamcs,  24. 

,•  .  ,  ,  ...  Ill-  A-  ,1        Alanley,  dem. 

and   inserting  the   word  imrochns;    and  also   by  inserting  the  Tyucrshall,  def. 
words  et  Malmerhy.  '^  '^''^""'-  '^''^' 

20.  It  was  moved  that  a  fine  levied  in  the  reign  of  Queen  Ann  Bdlioun  v. 
might  be  amended  by  a  deed  of  marriage  settlement,  on  the  be-  3  wiis.R. 58. 
half  of  one  John  Smith,  tenant  in  tail  under  that  settlement,  by 

altering  the  name  of  a  parish  in  the  fine  from  Coxley  to  Corley.  M-mley,  dem. 

^_  =*  ^  ,  rp  1      •     'I'attershall,  def. 

Upon  reading  the  deed,  the  indenture  of  fine,  and   an  attidavit  4  launt,  257. 

that  there  was  no  such  parish  as  Coxley  in  the  county  where  the  .^  {\^Xl\,  740. 

lands  were,  the  Court  ordered  the  fine  to  be  amended,  without 

making  any  rule  upon  any  person  to  show  cause. 

21.  In  a  modern  case,  where  a  deed  to  lead  the  uses  of  a  fine  i^ambe  v. 

'  •  T       1        Keaston, 

covenanted   to   be  levied,   and   which  was  levied  accordingly,  5  Taunt.  207. 
described  the  lands  correctly  by  its  quantities  and  occupiers,  but 
stating  it  to  be  in  a  parish  in  which  it  was  not,  the  fine  was 
amended,  though  the  heir  of  the  conusor  was  heard  in  oppo- 
sition to  the  amendment,  which  was  to  his  disherison. 

22.  Where  one  of  the  deeds  to  lead  the  uses  of  a  fine,  namely,  Phillips,  dem. 

Jones,  ueK 

the  lease  for  a  year,  contained  the  word  tithes,  but  the  deed  of  3  ]5os.  &  Pul. 

36"^ 
release  omitted   that  word;   the  Court  refused  to   amend  the 

writ  of  entry,  by  inserting  the  word  tithes,  though  the  release 
had  the  words,  hereditaments  and  appurtenances  whatsoever: 
and  observed,  that  the  release  did  not  convey  all  the  heredita- 
ments described  in  the  lease,  but  only  the  hereditaments  belong- 
ing to  the  messuages  and  lands  before  described  in  the  release 
itself :  and  that  tithes  were  not  hereditaments  belonging  to  the  Clutterbuck  v. 

J  Brabant, 

land,  but  were  separate  subject  of  tenure,  and  must  be  held  by  1  iMarsii,  406. 
a  different  title. 

23.  It  is  laid  down  by  Judge  Jenkins,  that  more  acres  of  land  Cent.  6.  ca.  45. 
do  not  pass  by  a  fine,  than  the  fine  mentions,  although  the  inden- 
ture that  leads  the  uses  of  it  mentions  more  acres  than  are  in  the 

fine.     I  presume,  however,  that  a  fine  would  now  be  amended 

by  increasing  the  number  of  acres,  in  conformity  to  the  deed  of 

uses,  the  measure  by  which  juries  usually  go  in  ascertaining  the  Eyton  1. 

description  of  the  estates  whereof  a  fine  is  levied.     But  where  415,0.' Pari, 

the  deed  of  uses  is  general,  the  Court  will  not  allow  the  number  ^"J^jl^^',^  ^q^ 

of  acres  inserted  in  a  fine  to  be  increased.  («)  8  Taunt.  74. 

(a)  [Vid.  sup.  p.  138,  note.] 


144 

Powell'.  Peach, 
2  Black.  R. 
12U2. 


Barlram  v. 

Towne, 

1  Marsli,  446. 


Names  of  the 
parties  when 
amended. 


Dixon,  dem. 
Lawson,  def. 
2  lilack.  K. 
816. 


1  Bro.  &  Bing. 

16. 

4  Bing.  79. 

8  INIooie,  449. 
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24.  On  a  motion  to  amend  a  fine  by  increasing  the  number  of 
acres,  tlie  deed  of  uses  being  general,  and  the  intent  only  proved 
by  affidavit ; 

Lord  Chief  Justice  De  Grey  observed,  that  amendments  anci- 
ently were  only  of  errors  in  the  process  of  fines,  or  mistakes  in 
the  descri|)tion  of  the  premises ;  and  these  were  amended  by 
other  parts  of  the  same  record  :  but  the  amendment  then  required 
varied  the  extent  of  the  premises  from  fifty  to  eighty-four  acres. 
This  indeed  might  be  done  upon  principle,  provided  it  was  in- 
tended by  the  parties ;  but  what  was  the  evidence  of  that 
intent :  the  deed  to  lead  the  uses  could  not  be  legal  evidence  of 
the  wife's  intent,  because  she  was  not  examined  as  to  the 
deed,  as  she  was  to  the  fine ;  and  so  there  was  nothing  to 
amend  by. 

Sir  W.  Blackstone  thought  the  deed  of  uses  sufficient  evidence 
of  the  intention  of  the  parties,  and  that  it  bad  always  been 
allowed  as  such,  even  in  the  case  of  femes  covert ;  Luggins  v. 
Rawlins,  Barnes.  But  what  did  the  deed  of  uses  say  ?  it  de- 
scribed no  number  of  acres  ;  that  was  to  be  proved  by  viva  voce 
evidence,  which  was  too  dangerous.  He  could  find  no  precedent 
where  the  quantity  or  number  of  acres  had  been  increased,  much 
less  nearly  doubled,  as  in  this  case  ;  and  was  not  for  making  a 
precedent,  which  would  give  such  an  inlet  to  fraud. 

25.  An  error  in  the  spelling  of  the  names  of  the  parties,  [or  in 
a  wrong  Christian  name,  or  in  the  description  of  the  parties,  was 
under  circumstances  allowed,  (a)  but  in  general  the  Court  of 
C.  B.  would  not  permit  one  entire  name,  or  a  surname  to  be 
substituted  for  another  on  the  record  of  a  fine :  formerly  the 
practice  of  the  Court  was  more  strict,  as  appears  by  the  following 
case.] 

26.  On  a  motion  to  alter  the  name  of  the  plaintiff  in  a  fine 
from  Robert  to  John ;  on  an  affidavit,  by  the  attorney  concerned, 
that  John  Dixon  was  the  party  meant,  who  had  purchased  a 
part  of  the  estate,  and  that  no  deed  to  declare  the  uses  of  this 
fine  had  then  been  executed :  the  Court  thought  that  this  was 
equivalent  to  a  new  fine ;  and  refused  the  motion. 

27.  [But  in  recent  cases,  the  alteration  in  the  Christian 
name  of  the  parties  has  not  unfrequently  been  allowed  :  thus  in 


(u)  [See  Stat.  3  6»:  4  Will.  4.  c.  74.  ss.  7.  12.  sup.  page  138,  note  (n)] 
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Dobson  and  otliers  v.  Devvar,  the  name  of"  George  had  been  in- 
serted by  mistake  for  John  in  the  proceedings  of  the  fine;  the 
deforciant's  name  was  John  Dewar,  and  by  that  name  he  had 
executed  the  deed  to  lead  the  uses.  The  Court,  upon  affidavit 
explaining  the  circumstances,  allowed  the  amendment  by  inserting 
the  name  of  John. 

28.  So  in  Bye,  plaintiff,  Hayward,  deforciant,  the  prcecipe  and   i  Moore,  I2r>. 
concord  of  a  fine  were  amended  in  the  name  conformably  to  the 

parties'  signature  in  the  writs  of  covenant  and  dedimus.] 

29.  A  motion  was  made  to  amend  a  fine,  by  altering  the  sur-  K"  parte 

/•,,/••  •         ,  ■  r  ,77-  Motley.  2  Bos. 

names  or  the  deforciants  in   the  writs  of  covenant  and  deaimits  &  Pul.  455. 

potestatem,  and  in  the  pracipe  and  concord  acknowledged  by 
them,  and  at  the  several  offices  through  which  they  had  passed, 
from  Wood  to  Motley  ;  and  that  the  chirographer  should  be  or- 
dered to  deliver  up  such  writs,  &c.  for  the  above  purpose.  An 
aflfidavit  was  produced  of  the  attorney  who  was  employed  to 
pass  the  fine  three  years  before,  and  of  the  deforciants  themselves  ; 
the  former  of  whom  stated,  that  at  the  time  he  was  employed  to 
pass  the  fine,  and  through  the  whole  of  the  transaction,  he  un- 
derstood the  names  of  the  deforciants  to  be  Wood,  and  accord- 
ingly inserted  that  name  instead  of  Motley,  which  he  then  found 
to  be  their  real  names,  in  the  writ  of  covenant ;  and  that  they, 
being  illiterate  persons,  only  put  their  mark,  and  did  not  discover 
the  mistake.  The  deforciants  stated  that  the  fine  was  read  over 
to  them,  and  they  understood  it,  but  did  not  discover  the  mistake 
which  had  been  made  with  respect  to  their  names. 

Lord  Alvanley  said,  this  was  an  application  to  amend  a  fine, 
by  inserting  the  names  of  Motley  and  wife,  instead  of  Wood  and 
wife.  It  was  not  sworn  that  the  parties  at  the  time  the  fine  was 
passed  were  as  well  known  by  one  name  as  the  other,  or  even 
that  they  were  known  by  the  name  of  Wood  at  all ;  and  the 
Court  was  desired  to  make  the  amendment,  without  any  reason 
given  why  one  name  was  put  for  the  other.  The  consequences 
of  such  an  amendment  must  be  obvious  to  every  body.  Suppose 
an  ejectment  brought,  and  a  search  made  for  a  fine  and  none 
found,  and  then,  when  the  parties  came  to  trial,  a  fine  is  pro- 
duced, which  escaped  the  search  because  the  name  had  been 
changed.  These  amendments  ought  not  to  be  made,  except  in 
cases  where  the  alteration  was  of  such  a  nature  as  that  no  one 
could  be  misled  by  it.     He  would  go  further,  and  say,  that  if  the 
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Court  of  Common  Pleas  had  allowed  such  an  amendment  as  was 
then  applied  for,  he,  as  Master  of  the  Rolls,  would  not  have 
granted  a  new  writ  of  covenant. 

The  other  Judges  concurred,  and  the  motion  was  refused. 

30.  [By  a  rule  of  tlie  Court  of  Common  Pleas  in  Easter  term, 
1828,  to  avoid  delay  and  expense  occasioned  by  any  variance  in 
the  names  of  any  of  the  parties  making  acknowledgments  before 
commissioners,  between  their  signature  thereto,  and  the  pracipe 
prefixed  to  such  acknowledgment,  or  the  dedimus  potestatem, 
under  which  the  same  was  taken,  it  was  ordered,  that  the  com- 
missioners before  they  signed  their  names  to  the  caption  of  such 
acknowledgment,  should  take  care  that  the  signatures  of  the  par- 
ties corresponded  with  the  pnccipe  and  dedimus,  and  that  if  any 
of  the  names  were  not  correctly  stated  in  the  dedimus,  they 
should  forbear  to  take  the  acknowledgment  until  the  writ  should 
have  been  amended  by  the  proper  officer.] 

31.  Although  the  Common  Pleas  would  allow  a  fine  to  be 
amended  in  matters  of  form  ;  yet  where  a  fine  was  recorded  of 
one  term,  that  Court  would  not  alter  it,  by  making  it  a  fine  of 
another  term. 

32.  A  fine  was  taken  on  the  1st  October,  1770,  10  Geo.  3., 
and  acknowledged  before  commissioners,  in  which  Sir  J.  Eardly 
Wilmot,  then  Lord  Chief  Justice  of  the  Court  of  Common  Pleas, 
and  others,  were  cognizors,  which  was  passed,  engrossed,  and 
recorded  as  a  fine  of  the  preceding  Trinity  term.  Sir  J.  E.  Wil- 
mot had  nothing  in  the  lands,  until  a  few  days  before  he  ac- 
knowledged the  fine;-  and  therefore  in  the  deed  to  lead  the  uses 
thereof,  it  was  covenanted  by  the  parties,  that  the  fine  should  be 
levied  as  of  the  Michaelmas  term  next  ensuing  the  acknowledg- 
ment thereof;  but  by  mistake  the  fine  was  recorded  as  of  the 
preceding  Trinity  term. 

Upon  producing  the  deed  to  lead  the  uses  of  the  fine,  and 
showing  the  mistake,  it  was  moved  that  the  fine  might  be 
altered,  and  made  a  fine  of  Michaelmas  term;  according  to  the 
covenant  in  the  deed  of  uses  ;  but  Lord  Chief  Justice  De  Grey, 
and  the  whole  court  observed,  that  this  was  not  a  motion  to 
amend  a  fine,  but  to  make  a  new  fine  :  for  Sir  J.  Wilmot  having 
nothing  in  the  lands  at  the  time  when  the  fine  was  levied  and 
recorded,  it  could  only  operate  as  a  bar  to  himself,  and  those 
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claiming  under  him  ;  so  that  the  granting  of  this  motion  might 
prejudice  the  rights  of  strangers. 
The  motion  was  refused. 

33.  [Where  a  trustee  had  been  substituted  by  the  Lord  Chan-  Jackson,  dem. 
cellor  under  the  6  Geo.  4.  c.  74.  s.  5,, (rt)  and  ordered  to  join  in  the 
conveyance,  the  Court  allowed  the  fine  levied  by  him  to  pass. 

34.  By  a  rule  of  the  Court  of  C.  B.  in  Michaelmas  terra,  ^  1"au°t-  856. 
1814,  it  was  ordered  that  in  future  they  would  not  entertain  on 

the  last  day  of  term  any  motion  for  the  amendment  of  fines  or 
recoveries.] 

(n)  [Repealed  by  stat.  11  Geo.  4.  and  1  Will.  4.  c.  60.,  and  a  substituted  clause 
enacted,  s.  8.] 
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CHAP.  VIII. 

Effect  of  Fines  at  Common   Laio,  and  hj  the  Statutes  \S  S;  27 
Edw.  I.  and  34  Edw.  III. 


Sect.  2.  Effect  of  a  Fine  at  Common 
Law. 
9.  Statute de Modo LevandiFines. 


Sect.  13.  Statute  de  Finibus  Letmtis. 
17.  Statute  of  Nonclaim. 


Section  I. 

Having  stated  tlie  various  circumstances  which  were  necessary 
to  the  levying  a  fine,  we   shall  now  proceed  to  investigate  the 
several  effects  with  which  it  is  attended. 
Effect  of  a  fine         2.  By  the  common  law  all  judgments  given  by  the  superior 

at  common  law.  .  r>   •         •  n  i  i  i  n  •       t 

courts  ot  justice,  were  allowed  to  nave  the  utmost  torce  m  de- 
termining the  rights  of  the  contending  parties  ;  now  a  fine  being 
considered  as  a  composition  of  a  suit  actually  commenced,  and 
the  concord  of  a  fine  coming  in  lieu  of  the  sentence  which  would 
have  been  given,  in  case  the  parties  had  not  agreed  to  terminate 
the  suit  in  that  manner,  it  was  allowed  to  have  the  same  force 
and  effect  as  a  judgment  regularly  given  in  a  real  action. 

3.  This  idea  seems  also  to  have  been  adopted  from  the  civil 
tu'!4. 1.20.       ^^^ ',  for  it  is  said  in  Justinian's  Code — Non  minorem  auctorita- 

tem  transactionum  quam  rerum  jndicatornm  esse  recta  ratione  pla- 
c.  8.  n.  3.  '  c'^^^*  And  the  rule  laid  down  by  modern  civilians  is — Transac- 
tio  inter  ipsos  transingentes  eandem  vim  habet  ijuam  res  judicata ; 
etpropterea,  causa  transactione  decisa  etjinita,  non  magis  quam  sen- 
ten  tia  retractatur  ;  nee  alioqui  miUus  sit  litiumjinis. 

4.  The  delivery  of  possession  by  the  sheriff",  after  a  fine  was 
levied  in  pursuance  of  the  w  rit  of  liahere  facias  seisinam,  which 
issued  for  that  purpose,  being  equal  in  point  of  notoriety  to  the 
ceremony  of  livery  of  seisin,  it  was  therefore  established,  that  a 
fine  not  only  transferred  the  possession,  but  also  the  right  of 
possession.     It  did  not,  however,  take  away  the  right  of  entry 
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of  those  who  had  a  title  to  the  land,  except  in  some  particular 
cases,  which  will  be  noticed  hereufter. 

5.  A  final  judgment  in  a  writ  of  right,  and  a  chirograph  of  a 
fine,  were  originally  considered    as  perfect  bars   to  all  claims 
whatever,  from  the  moment  they  were  completed.     Thus  Madox  Pormui.  Diw. 
has  transcribed  a  record  of  10  Rich.  1.  where  Ro^er  de  Werme-  *'*'  ^^' 
dale  was  impleaded  for  lands,  of  which  a  fine  had  been  levied; 

and  it  was  adjudged  that  he  should  hold  the  lands  in  peace  ; 
and  that  none  of  the  said  persons  could  rightfully  implead  him, 
as  they  were  in  patrid  when  the  fine  was  levied,  and  made  no 
claim. 

Recordatitm  est  per  eosdem  harones  quod  postjinem  et  concordiam 
f octant  inter  prccdictos  Malildam  et  liogeriim,  S^c.  traxeriint  prce- 
dictum  Rogerum  in  placitum  de  tenemento  quod  annotatiir  in  rotulo 
precedente.  Et  quod  judicium  J'uit,  quod  llogerus  ieneat  in  pace 
tenementum  pradictum,  sicut  continetur  in  cyrographo  facto  inter 
ipswn  et  prcedictam  Matildam ;  et  quod  nullus  pradictorum  polerit 
earn  implacitare,  ex  quod  ipsi  fuerunt  in  patrid  quando  Jinis  ille 
fact/US  fuit,  et  non  posuerunt  clameum  atiquod  in  terra  ilia,  sicut 
pnedictus  Rogerus  contra  eos  dixit  in  curid  regis  in  placiio,  et  ipsi 
hoc  non  defenderunt. 

6.  The  effect  of  a  judgment  or  fine  continued  to  be  the  same  Bract.  436  a. 
when  Bracton  wrote,  and  he  justifies  it  upon  the  principle  that 
sufficient  time  was  given,  both  in  a  real  action,  and  the  passing 

a  chirographum,  for  all  those  who  had  any  right  to  make  their 
claim. 

Et  sciendum  quod  statim  in  ipso  placito  etfactione  cyrographi, 
vel  ante  judicium,  si  presens  J'uerit  in  curid,  vel  si  in  patrid,  vel  in 
regno,  iiij'ra  quatuor  maria,  nee  allegare  poterit  ignorantiam,  nisi 
justum  inlervenerit  impedimentum,  nee  ulterius  audiri  debet  (ut 
videtur)  quia  terminum  habet  ad  minus  unius  mensis  (secundum 
communem  provisionem  regni)  inj)a  quem  venire  potest  commode 
post  placitum  motum,  quocunque  fuerit  in  regno,  infra  quatuor 
maria;  quia  quilibet  implacitatus  debet  habere  summonitionem  15 
dierum  ad  minus,  qua  rationabilis  did  poterit  summonitio,  ncc  con- 
ceditur  alicui  cyrographum  primo  die  litigii,  sed  habebit  alium  diem 
per  spatium  15  dierum  ad  minus  ad  capiendum  cyrographum  suum, 
ut  infra  totum  illud  tempus  possit  qui  jus  habuerit,  opponere  clameum 
suum. 

7.  A  considerable  alteration  was,  however,  made  in  this  re- 
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spect  sometime  in  the  latter  end  of  the  reign  of  Henry  III.  or  the 

beginning  of  that  of  Edward  I.  For  in  the  time  of  this  latter 
prince,  all  persons  were  allowed  a  year  and  a  day  to  claim  against 
Lib.  6.  c.  53.  a  judgment  or  fine.  Thus  Fleta  says — Excipere  enim  poterit  te- 
nens  ex  taciturnitale  petentis,  vel  aliciijus  antecessoris  sui,  tit  si  sub- 
ticuerint  cum  vidcrint  de  jure  suo  litigare,  vel  jinalem  concordiam 
J'acere,  et  clamenm  sunin  infra  annum  et  diem  nan  apposiierint . 

But  if  no  claim  was  made  within  that  period,  a  fine  then  be- 
came a  perpetual  bar  to  all  persons  whatever ;  so  that  a  fine  was 
a  mode  of  acquiring  lands,  which  after  a  certain  time  secured 
the  title  of  the  purchaser  against  every  kind  of  claim. 
2  Inst.  713.  8.  The  necessity  of  some  kind  of  assurance  of  this  nature 

seems  to  have  been  very  early  felt ;  for  it  is  a  maxim  of  the  high- 
est antiquity  in  our  law,  that  all  sales  of  personal  property,  in  an 
open  fair  or  market,  are  not  only  good  and  valid  between  the 
contracting  parties,  but  are  also  binding  on  all  strangers  who 
Co.  "Read.  1.      have  any  right  to  the  things  thus  sold.     And  Lord   Coke,  and 
Dial.  1.  c.  23.    the  author  of  Doctor  and  Student,  were  of  opinion  that  the  vali- 
dity of  a  sale  in  an  open  market,  and  its  efficacy  in  binding  the 
rights  of  strangers,  was  extended  to  a  fine,  for  the  security  of 
those  who  were  in  possession  of  lands.  («) 
Statute  de  modo       9.  The  utility  of  fines,  and  the  propriety  of  allowing  them  the 
evan  i  nes.      y^^j^ost  force  in  securing  landed  property,  produced  the  statute 
18  Edw.  1.  Stat.  4.  usually  called  the  statute  De  modo  levandi 
Jines;  which  was  made  for  the  sole  purpose  of  ascertaining  the 
manner  in  which  fines  should  in  future  be  levied,  and  of  de- 
claring their  effect.     This  statute,  after  regulating  the  forms 
which  were  to  be  pursued  in  the  passing  of  fines,  proceeds 
thus : — "  And  the  cause  wherefore  such  solemnity  ought  be  ob- 
served in  levying  a  fine  is,  because  a  fine  is  so  high  a  bar,  and 
of  so  great  a  force,  and  of  so  strong  a  nature  in  itself,  that  it  con- 
cluded not  only  such  as  are  parties  and  privies  thereto,  and 
their  heirs,  but  all  other  persons  in  the  world,  being  of  full  age, 

(o)  The  law  hatli  ordained  the  Court  of  Cornmoa  Pleas  as  a  market  overt  for  assur- 
ances of  land  by  fine  ;  so  that  he  who  will  be  assured  of  his  land,  not  only  against  the 
seller,  but  all  strangers,  it  is  good  for  him  to  pass  it  in  this  market  overt  by  fine.  3  Rep. 
78  b.  For  as  the  common  law  hath  provided  a  sure  and  safe  way  to  acquire  and  get 
the  property  of  goods  by  sale  in  market  overt,  so  also  the  common  law  hath  ordained  a 
sure  manner  of  conveyance  for  the  purchaser  of  lands,  which,  as  our  statute  saith,  was 
by  fine.  Co.  Read.  1, — Islote  to  former  edition. 
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out  of  prison,  good  memory,  and  within  the  four  sean,  llie 
day  of  the  fine  levied;  if  they  make  not  their  claim  of  their 
action  within  a  year  and  a  day,  on  the  foot  of  the  fine." 

10.  In  the  next  year  after  this  statute  was  made,  there  is  a   Hot.  ivni. 
very  strong- instance  of  the  same  principle  to  be  found  in  the  Jj|,''j'"'vJ'i 
Rolls  of  Parliament.     The  King  having  seized  on  the  manor  of  p-  ^J^- 
Sobbirs,  for  his  year,  day,   and  waste,  on  account  of  a  felony 
committed  by  Thomas  de  Weyland,  Margery,  the  wife  of  the 

said  Thomas,  and  Richard  his  son,  petitioned  the  King  to  be 
immediately  restored  to  the  manor;  because  they  had  been  en- 
feoffed jointly  with  the  said  Thomas  for  their  lives,  as  well  by  a 
charter  as  by  a  fine  levied  in  the  King's  Court,  which  they  pro- 
duced ;  and  as  Thomas  de  Weyland  was  only  seised  for  life, 
they  contended  that  the  King  was  not  entitled  to  the  year,  day, 
and  waste,  nor  the  lord  of  the  fee  to  a  forfeiture.  This  case  was 
solemnly  discussed  in  Parliament,  where  it  was  determined, 
that  in  consequence  of  the  fine,  the  manor  was  not  forfeited  ; 
and  in  this  judgment  is  the  following  remarkable  passage  :  Xec  2  Inst.  oil. 
in  regno  isto  provideatur,  vel  sit  aliqua  securitas,  major,  seu  solem- 
nior,per  quam  aliquis  vel  aliquid  statum  certiorem  habere  possit, 
vel  ad  statum  suiim  verijicandiim  aliquod  solemnius  testimonium 
producere,  quam  Jinem  in  curia  domini  regis  levatum,  qui  quidem 
finis  sic  vacatur,  eo  quodjims  et  consummatio  omnium  placitorum 
esse  debet,  Sf  hac  de  causa  providehatur. 

11.  The  principles  of  natural  justice  require  that  those  who 
are  disabled  from  pursuing  their  riohts,  should  not  be  bound  by 

their  nonclaim ;  and  therefore  all  those  who  w  ere  under  the  age  ^j^.^^.,  ^-^^  ^^ 

of  twenty-one  years,  in  prison,  of  non-sane  memory,  or  beyond  2  Inst.  5if>. 
•^         jji         >  .i>  J        riowd.  3(io. 

the  four  seas,  when  a  fine  was  levied,  were  excused  from  making 
their  claim,  both  by  the  common  law,  and  by  this  statute  :  and 
no  particular  time  being  prescribed  to  them  for  pursuing  their 
rights,  they  were  not  obliged  to  make  their  claim  within  a  year 
and  a  day  after  the  removal  of  their  disabilities,  but  were  allowed 
to  prosecute  it  at  any  subsequent  period. 

12.  By  the  old  law,  married  women  were  not  bound  to  make  Bmc.  436  b. 

1    •",.,,     .  ,  r  .  #1  Inst. -2606. 

any  clami  durmg  their  coverture  : — Item  excusatur  7ixor  qu(e  sul)  piowj.  3t)0. 
potestate  viri  supposita,  quod  clameum  non  apposuerit,  licet  millere 
possit.     But  no  saving  or  exception  was  made  in  this  statute  for 
married  women,  because  their  husbands  were  always  supposed 
to  be  capable  of  claiming  lor  them.     However,  if  the  husband 
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were  within  age  at  the  time  when  a  fine  was  levied,  although  the 
wife  was  of  full  age,  still  the  infancy  of  the  husband,  whose  pro- 
vince it  was  to  make  the  claim,  saved  the  right  of  the  wife  for 
ever. 

13.  In  the  case  of  a  recovery  in  a  writ  of  right,  or  fine  ex- 
ecutory, the  recovery  and  fine  must  have  been  executed,  and  the 
possession  delivered  to  the  recoveror  or  cognizee,  otherwise  they 
were  no  bar  whatever ;  because  until  there  was  a  transmutation 
of  possession,  stmngers  were  not  presumed  to  have  any  notice 
of  the  alteration  of  property,  and  therefore  were  not  obliged  to 
put  in  their  claim. 

14.  This  rule  gave  rise  to  a  great  number  of  suits  by  the 
maintenance  of  the  nobility  and  great  barons  during  the  insur- 
rections and  civil  wars  which  happened  in  the  reign  of  Henry  III. 
Averments  that  there  was  no  transmutation  of  possession  were 
frequently  made  against  fines ;  and  were  usually  allowed  in  the 
two  following  cases.  First,  where  a  person  seised  in  fee  levied 
a  fine  to  a  stranger,  sur  cognizance  de  droit  come  ceo,  ^c.  and  the 
cognizee  granted  and  rendered  back  the  same  lands  to  the 
cognizor  in  tail,  or  for  years :  and  secondly,  where  a  tenant  in 
tail  accepted  a  fine  from  a  person  who  had  nothing  in  the  lands. 
In  these  cases  the  heirs  of  the  cognizor  who  were  prejudiced  by 
such  fine,  were  allowed  to  avoid  them  by  an  averment  that  there 
was  no  transmutation  of  possession. 

15.  To  remedy  this  inconvenience,  a  statute  was  made  in 
27  Edw.  I.  called  the  statute  De  Jinibus  levatis,  enacting  that 
such  averments  should  not  thenceforth  be  admitted. 

16.  This  statute  also  directed,  that  the  note  of  every  fine 
should  be  read  in  the  Court  of  Common  Pleas  on  two  certain 
days  in  the  week;  and  that  during  such  reading,  all  pleas 
should  cease. 

17.  It  has  been  stated,  that  by  the  statute  De  modo  levandi 
Jines,  all  those  who  had  any  right  to  lands  whereof  a  fine  was 

levied,  were  obliged  to  make  their  claim  within  a  year  and  a  day 
after  the  fine  was  passed  ;  unless  they  laboured  under  some  one 
of  the  disabilities  specified  in  that  act.  And  it  was  determined, 
that  in  the  case  of  a  tenant  for  life,  remainder  for  life,  remainder 
in  fee,  if  the  first  tenant  for  life  had  aliened  his  estate,  and  the 
alienee  had  levied  a  fine,  the  remainder-man  for  life  might  enter, 
and  avoid  the  fine,  buih  as  to  himself,  and  as  to  the  remainder- 
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man  in  f^e:  but  if  the  person  next  in  remainder  neglected  to 
enter  within  the  year  and  day,  not  only  he,  but  also  the  re- 
mainder-man in  fee,  were  for  ever  barred  ;  and  a  claim  by  the 
remainder  man,  within  the  year  and  day,  would  not  have  saved 
his  right;  by  which  means  the  estates  of  remainder-men  and 
reversioners  were  frequently  barred,  by  the  neglect  of  the  par- 
ticular tenants. 

18.  This  was  certainly  a  very  great  grievance,  and  was  so 
severely  felt,  (hat  to  remedy  it  the  statute  of  nonclaim,  34  VAw. 
III.  c.  16.  was  passed  ;  enacting,  "  that  the  plea  of  nonclaim  of 
fines,  which  from  thenceforth  should  be  levied,  should  not  be 
taken  nor  holden  for  any  bar  in  time  to  come." 

19.  This  statute  was  made  in  consequence  of  a  petition  from 

the  Commons,  which  is  published  in  the  Rolls  of  Parliament,  Vol.11. 142. 
17  Edw.  III.  No.  26. — Item  que  noncleyme  des  Jiiies  levees  sur 
rendre  en  temps  a  veuir  ne  barre  nul  home  de  sa  action.     To  which 
the  King  answered — II prest  au  Roi  qdesorecest  chose  soit  fait,  et 
(jestatut  ent  soifait  p'avis  des  grantz  et  autres  de  so)i  conseil. 

20.  The  efticacy  of  fines  was  entirely  destroyed  by  this 
statute  ;  and  strangers  were  thereby  allowed  to  claim  lands  at 
any  indefinite  period  of  time,  after  a  fine  had  been  levied  of 
them;  which  must  have  been  productive  of  very  great  incon- 
venience. 

21.  The  statute  of  nonclaim  continued  in  force  with  respect  to 
fines  that  were  levied  without  proclamations.  And  although 
such  fines  were  no  bar  to  the  issue  in  tail,  yet  when  levied  by  a 
tenant  in  \ail  in  possession,  they  operated  as  a  discontinuance, 
and  of  course  put  the  remainder-men  or  reversioners  to  their 
formedon  ;  which,  by  the  statute  21  Ja.  1.  c.  16.  must  have  been  Tit.  2.  c.  2. 
brought  within  twenty  years  after  the  right  accrued,  unless  the  '*  ''^'  ' 
person  who  had  the  right  laboured  under  any  of  the  disabilities 
specified  in  that  statute. 
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CHAP.  IX. 

E/Ject  of  Fines  by  the  Statutes   1  Rich.  III.  4  Hen.  VIL  and 
32  Hen.  VIII.  in  barring  Estates  Tail. 


Of  the  statute 
1  Rich.  3. 


'2  lnbt.518. 


Sect.    2.  Statute  of  I  Rich.  III. 
3.  Statute  ofi  lien.  VII. 

8.  Statute  of  32  Hen.  VIII. 

9.  Effect  of  these  Stdtutes  in 

barring  Estates  Tail. 
1 1 .  The  Lineal  Heirs  of  the  Cog  - 

nizor  are  barred. 
IC.  Though  he  jcas  never  in  Pos- 
session. 
24.  Or  had  only  a  possibility  of 

an  Estate  Tail. 
27.  The  Collateral  Heirs  are  also 

barred. 
30.  Except   where    they  are  not 

privies. 
34.  Rent    Charges     are    ivithin 

these  Statutes. 


Sect.  36.  And  also  Advowsons. 

38.  And  also  Trust  Estates. 

39.  Other  effects  of  a  Fine  on  an 

Estate  Tail. 
48.  A  Fine  barred  an  Entail  be- 
fore Proclamations. 

52.  Did    not    bar   Remainders, 

53.  But  let  in  the  Reversion. 
55.  Exceptions  in  these  Statutes. 
57.  Effect  of  the  Warranty   in  a 

Fine. 
5^.  The  Right  of  levying  a  Fine 

could  not  be  restrained. 
59.  Firies  in  inferior  Courts  no 

bar  to  Entails. 


Section  I. 

It  has  been  a  constant  remark  of  those  who  have  had  occa- 
sion to  trace  the  history  of  our  Enghsh  jurisprudence,  that 
whenever  a  material  alteration  has  been  made  in  the  comtaon 
law,  the  inconveniences  arising  from  such  change  have  been 
much  greater  than  those  that  were  intended  to  be  remedied. 

2.  This  observation  was  perhaps  more  fully  exemplified  by  the 
consequences  which  attended  the  statute  of  nonclaim,  than  by 
any  other  innovation  which  has  been  attempted  in  the  common 
law.  On  this  subject  it  is  difficult  to  add  any  tiling  to  Lord 
Coke's  expression — "  Great  contentions  arose,  and  few  men  were 
sure  of  their  possessions."  And  it  is  astonishing  that  the  legis- 
lature should  suffer  a  grievance  which  must  have  been  so 
universally  felt,  to  continue  so  long ;  for  the  common  law  re- 
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specting  nonclaim  was  not  revived  till  the  first  year  of  the  reign 
of  Richard  III.,  who  seems  to  have  endeavoured  to  palliate  his 
cruelties,  and  the  usurpation  of  the  Crown,  by  the  many  excellent 
laws  which  he  immediately  enacted;  one  of  those  was  the  statute 
1  Rich.  3.  c.  7.  by  which  the  common  law  was  restored,  and 
the  doctrine  of  nonclaim  revived. 

3.  This  act  was  soon  followed  by  the  statute  4  Hen.  7. ;  and   Of  tl.e  statute 

.  .    ,  •     1    4  Hen.  7. 

as  in  this  last  law  all  the  clauses  in  1  Rich.  3.  are  copied 
almost  verbatim,  and  some  additional  matters  are  subjoined,  the 
statute  1  Rich.  3.  is  now  become  obsolete ;  and  the  effect  of 
fines  depends  almost  entirely,  at  this  day,  on  the  statute  4 
Hen.  7.,  for  which  reason  it  will  be  necessary  to  examine  it  at 
large. 

4.  This  act,  after  reciting  the  last  clause  in  the  statute  De 
Jinihus  levatis,  proceeds  thus: — "The  King  our  Sovereign  Lord 

considereth  that  fines  ought  to  be  of  the  greatest  strength,  to 
avoid  strifes  and  debates,  and  to  be  a  final  end  and  conclusion  ; 
and  of  such  effect  were  taken,  afore  a  statute  made  of  non- 
claim,  and  now  is  used  to  the  contrary,  to  the  universal  trouble 
of  the  King's  subjects ;  will  therefore  it  be  ordained,"  See. 

The  first  section,  which  directs  the  proclamations  to  be  made,  Ch.  2. 
has  been  already  stated. 

5.  The  second  section  of  the  act  is  in  these  words :  "  And  the 
said  proclamations  so  had  and  made,  the  said  fine  to  be  a  final 
end,  and  conclude  as  well  privies  as  strangers  to  the  same ; 
except  women  covert,  other  than  be  parties  to  the  said  fine,  and 
every  person  then  being  within  age  of  twenty-one  years,  in 
prison  or  out  of  this  realm,  or  not  of  whole  mind,  at  the  time  of 
the  said  fine  levied,  not  parties  to  such  fines." 

6.  We  have  seen  that  by  the  common  law  a  fine  levied  of  an  Ante,  c.  8. 
estate  tail  only  operated  as  a  discontinuance  of  it,  and  did  not 

bar  the  issue  from  bringing  their  formedon.  But  in  consequence 
of  some  ambiguous  expressions  in  this  statute,  it  was  supposed 
to  enable  tenants  in  tail  to  bar  their  issue  by  fine :  estates  tail 
had  however  continued  so  long,  and  were  so  much  favoured  by 
the  nobility,  on  account  of  their  not  being  forfeitable  for  treason, 
that  the  judges  were  extremely  cautious  of  putting  so  extensive 
a  construction  on  it,  especially  as  the  statute  De  donis  coudition- 
(dibiis  had  expressly  declared  that  a  fine  levied  of  an  estate  tail 
should  be  void. 
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7.  A  case  however  arose  in  19  lien.  8.  in  which  this  point 
came  in  question,  before  all  the  judges  in  Serjeants'  Inn.  A 
tenant  in  tail  levied  a  fine,  and  five  years  passed  in  his  lifetime  ; 
upon  his  death  a  question  arose,  whether  his  issue  should  be 
barred  by  the  fine. 

Englefield,  Shelley,  and  Coningsby,  contended  that  the  issue 
was  not  barred,  because  he  was  neither  privy  nor  party  to  the 
fine;  for  he  claimed  the  land  from  the  donor,  and  not  from  the 
donee,  although  he  must  convey  himself  to  the  land  by  the 
father.  On  the  other  side,  Fitzjames,  Brudenell,  Fitzherbert, 
Brooke  and  Moore,  were  of  opinion  that  the  issue  was  barred  ;  for 
the  intention  of  the  makers  of  the  statute  was  that  a  fine  should 
be  a  final  end,  and  conclude  as  well  privies  as  strangers;  and  that 
the  third  saving  only  extended  to  strangers,  and  not  to  privies. 

8.  This  determination  appears  not  to  have  been  entirely  ap- 
proved of;  for  in  32  Hen.  8.  a  statute  was  made,  reciting  that 
doubts  had  arisen  respecting  the  validity  of  the  statute  4  Hen.  7. 
in  barring  the  issue  in  tail,  and  enacting  (§  1.)  "that  all  and 
singular  fines,  as  well  heretofore  levied  as  hereafter  to  be  levied 
with  proclamations  according  to  the  statute,  by  any  person  or 
persons  of  full  age  of  one-and-twenty  years,  of  any  manors, 
lands,  tenements,  or  hereditaments  before  the  time  of  the  said 
fine  levied  in  anywise  entailed  to  the  person  or  persons  so  levying 
the  said  fine,  or  to  any  of  the  ancestors  of  the  same  person  or 
persons,  in  possession,  reversion,  remainder,  or  in  use,  shall  be, 
immediately  after  the  same  fine  levied,  engrossed,  and  proclama- 
tions made,  adjudged,  accepted,  deemed,  and  taken,  to  all 
intents  and  purposes,  a  sufficient  bar  and  discharge  for  ever 
against  the  said  person  and  persons  and  their  heirs,  claiming 
the  said  lands,  tenements,  and  hereditaments,  or  any  parcel 
thereof,  only  by  force  of  such  entail ;  and  against  all  other  per- 
sons claiming  the  same,  or  any  parcel  thereof,  only  to  their  use, 
or  to  the  use  of  any  manner  of  heir  of  the  bodies  of  them ;  any 
ambiguity,  doubt,  or  contrariety  of  opinion  arisen  or  grown  upon 
the  said  statute  to  the  contrary  notwithstanding. 

Eftcct  of  these         9.  The  statute  32  Hen.  8.  having  been  professedly  made  for 

statutes  in  bar-       ,  _  i.-  i  a    n  n     i^\  iU 

ring  estates  tail,  the  purposc  of  explammg  the  statute  4  Hen.  7.  they  must  be 
considered  as  forming  one  law,  by  which  it  was  established  that 
a  fine  with  proclamations,  shall  bar  all  privies  and  strangers  ; 
and  when  levied  of  any  manors,  lands,  tenements,  or  hercdita- 
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ments,  entailed  to  the  persons  levying  such  fine,  or  to  any  of  his 
ancestors,  it  shall  bar  the  yaitl  persons  and  their  heirs,  whether 
lineal  or  collateral,  claiming  by  force  of  such  entail. 

10.  The  term  by  which  the  heirs  in  tail  are  described  in  the 
statute  4  Hen.  7.  is  that  of  privy,  which  has  various  significa- 
tions in  law.  Sometimes  it  means  that  connection  which  arises 
between  persons  who  have  entered  into  a  mutual  contract  with 
each  other,  as  between  donor  and  donee,  lessor  and  lessee,  or  else 
it  signifies  a  relationship  of  blood,  as  between  ancestor  and  heir. 
But  it  has  been  determined  that  by  force  of  the  statute  32 
Hen.  8.  the  word  privies  in  the  statute  4  Hen.  7.  is  to  be  con- 
strued to  mean  not  only  privies  in  blood  to  the  persons  levying  Touch.  21. 
the  fine,  but  also  privies  in  estate  and  title  to  the  land  whereof 

the  fine  is  levied ;  that  is,  those  persons  who  must  necessarily 
derive  their  descent  through  the  cognizor  of  the  fine,  in  order  to 
make  out  their  title  to  the  estate  tail ;  which  comprises  not  only 
the  issue  of  the  cognizor,  but  also  all  such  of  his  collateral  rela- 
tions as  derive  their  title  to  the  estate  through  him.  And  a 
person  who  is  a  privy,  within  the  words  of  the  statute  4  Hen.  7. 
is  an  heir  in  tail  within  the  intention  of  the  statute  32  Hen.  8. 
Et  sic  e  coiwerso. 

11.  It  followed  that  all  the  lineal  heirs  or  issue  in  tail  of  the  The  lineal  heirs 
cognizor  were  immediately  barred  by  his  fine.     Thus  if  a  tenant  are  barredT'"^ 
in  tail  in  possession  levied  a  fine,  with  proclamations  of  the 

estate  tail,  it  would  be  an  effectual  bar  to  all  his  lineal  heirs  or 
issue  in  tail;  for  they  are  privies  to  him  both  in  blood  and 
estate,  and  can  only  make  a  title  to  the  lands  entailed,  as  being 
heirs  of  his  body. 

12.  Husband  and  wife  being  tenants  in  special  tail,  by  gift  Beaumont's 
after  their  marriage,  the  husband  alone  levied  a  fine  [with  pro-  jg^g'  g  ^^P' 
clamations  ;]  the  wife  survived.     It  was  determined  in  18  Eliz.  Cro.  Car.  476. 

Baker  v. 

and  also  in  10  Ja.  1.  that  the  fine  was  a  good  bar  to  all  their  Willis, 
issue ;  for  in  making  out  their  title  they  must  necessarily  show 
themselves  to  be  heirs  to  the  father,  as  well  as  to  the  mother ;  and 
therefore  they  were  privies  both  in  blood  and  estate  to  the  cog- 
nizor of  the  fine,  (a) 

(a)  The  authority  of  this  case  appears  doubtful ;  for  the  husband  and  wife  took  by 
entireties,  the  gift  being  after  marriage  ;  and  upon  the  death  of  the  husband,  the  whole 
survived  to  the  wife,  from  whom  it  descended  to  tlie  heirs  of  her  body,  who  did  not  de- 
rive any  thing  from  their  father. — Note  to  former  edilion.  Vide  Tit.  18.  c.  l.s.  45. 
et  seq. 
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13.  Lord  Coke  says,  if  lands  were  given  to  the  elder  son  and 
the  heirs  of  his  body,  remainder  to  his  father  and  the  licirs  of 
liis  body ;  and  after  the  father's  death,  the  eldest  son  had  levied 
a  fine  with  proclamations,  and  died  without  issue;  the  second 
son  would  have  been  barred  by  the  fine  :  because  the  remainder 
which  was  limited  to  the  father  and  the  heirs  of  his  body, 
having  descended  on  the  eldest  son,  the  second  son,  in  making 
out.  his  title  to  this  remainder,  must  convey  his  descent  through 
his  elder  brother,  by  which  means  he  would  become  a  privy  to 
him,  both  in  blood  and  estate. 

14.  The  privity  nmst  be  both  in  blood  and  estate,  for  privity 
in  blood  only  would  not  be  sufficient :  and  therefore  if  lands 
were  given  to  a  man,  and  the  heirs  female  of  his  body,  who  had 
a  son  and  a  daughter,  and  the  son  levied  a  fine  and  died  without 
issue,  it  would  be  no  bar  to  the  daughter  ;  for  although  she  was 
privy  in  blood  to  her  brother,  yet  she  was  not  privy  in  estate  or 
title  to  him,  as  she  could  make  her  title  to  the  estate  without 
conveying  her  descent  through  him,  or  even  mentioning  him. 

15.  It  followed  from  the  same  principle,  that  if  a  tenant  in  tail 
had  issue  a  daughter  who  levied  a  fine,  and  afterwards  a  son  was 
born,  he  would  not  be  barred  by  his  sister's  fine  ;  because  he 
could  make  his  title  to  the  estate  tail,  as  heir  of  the  body  of  his 
father,  without  conveying  his  descent  through  his  sister. 

16.  It  was  not  necessary  that  a  person  entitled  to  an  estate 
tail  should  be  in  the  actual  possession  of  it,  in  order  to  be  capa- 
ble of  barring  his  lineal  heirs  or  issue  by  fine.  For  the  statute  4 
Hen.  7.  has  expressly  excluded  parties  and  privies  from  the 
averment.  Quod  partes  Jiiiis  nihil  hahuerunt ;  and  the  statute  32 
Hen.  8.  makes  a  fine  of  any  lands  entailed  to  the  person  so  levy- 
ing the  same,  or  to  any  of  his  ancestors,  a  sufficient  bar  against 
such  person  and  his  heirs.  A  fine  therefore  duly  levied,  with 
proclamations,  by  a  person  having  the  right  of  an  entail  in  him, 
would  be  a  good  bar  to  his  issue,  although  he  had  never  entered 
on  the  estate  tail. 

17.  Lord  Zouch  brought  a  formedon  in  the  descender  for  the 
moiety  of  a  manor,  against  one  Bampfield;  who  pleaded  in  bar 
that  John,  great  grandfather  of  the  demondant,  levied  a  fine  siir 
cognizance  de  droit,  with  proclamations,  of  the  said  moiety,  which 
was  granted  and  rendered  by  the  same  fine  to  the  said  John  and 
his  heirs,  whose  estate  the  tenant  had.     Lord  Zouch  replied, 
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that  at  the  time  when  the  fine  was  levied,  and  at  all  times  after, 
the  said  Ikmpfield  was  seised  of  the  land  in  his  demesne  as  of 
fee.  And  on  solemn  argument,  it  was  determined  by  all  the 
judges,  that  the  demandant,  being  heir  in  tail  to  the  person  who 
levied  the  fine,  could  not  aver  the  continuance  of  the  land  in  a 
stranger ;  nor  that  partes  Jinis  niliil  /tahucrunl,  because  the  sta- 
tutes 4  lien.  7.  and  32  Hen.  8.  bound  the  estate  tail,  although 
the  person  who  levied  the  fine  was  not  then  in  possession  of  it ; 
which,  Lord  Coke  observes,  was  the  first  determination  on  this 
point. 

18.  A  fine  levied  by  a  tenant  in  tail  in  remainder,  expectant 
on  an  estate  for  life,  or  an  estate  tail,  will  be  a  good  bar  to  the 
issue  of  the  person  who  levied  the  fine. 

19.  A.  he'inar  tenant  for  life,  remainder  to  B.  in  tail,  reversion  Case  of  fines, 
to  B.  and  his  heirs;  B.  levied  a  fine  with  proclamations  of  the  jenk.  274.* 
estate  tail,  during  the  life  of  the  tenant  for  life,  and  it  was  ad-  ^  °^^^'^  °j^^^' 
iudeed  to  be  a  good  bar  to  the  estate  tail,  under  the  words  of  the  528. 

''*='=  1  Tyrw.  506. 

statute  32  Hen.  8. 

20.  If  a  tenant  in  tail  made  a  feoffment  of  the  estate  tail,  3  Rep.  90  a. 
and  afterwards  levied  a  fine  of  it,  his  issue  would  be  thereby 

barred. 

21.  William  Kins:,  the  grandfather,  being  tenant  in  tail,  en-  Hunt  u.  King, 
feoffed  Richard  King,  the  father,  in  fee;  and  afterwards,  William 

King,  disseised  him,  and  levied  a  fine,  with  proclamations,  to 
one  Hitchcock.  The  father  entered,  and  the  cognizee  of  the 
fine  entered  on  him.  After  the  death  of  the  grandfather  and 
father,  the  son  brought  a  formedon  for  the  recovery  of  the  land, 
to  which  the  fine  was  pleaded  in  bar :  the  demandant  pleaded 
the  entry  of  his  father,  and  judgment  was  given  for  him. 

A  writ  of  error  was  brought  in  B.  R.,  and  error  assigned  in 
matter  of  law,  that  this  fine  was  a  good  bar  to  the  issue  in  tail, 
by  the  statute  32  Hen.  8. ;  for  it  was  not  to  be  compared  to  a 
fine  at  common  law,  nor  to  fines  levied  by  other  persons,  because, 
in  this  case,  it  was  sufficient  that  the  fine  was  levied  by  the  per- 
son who  had  the  right  of  the  estate  tail  in  him,  or  to  whom  the 
land  was  entailed,  although  none  of  the  parties  to  the  fine  had 
any  estate  of  freehold  in  possession,  remainder,  or  reversion,  in 
the  land  whereof  it  was  levied  ;  as  it  was  adjudged  in  the  case  of 
Zouch  V.  Bampfield.  Ante,  s.  17. 

The  Court  beinu  of  this  opinion  the  judgment  was  reversed. 
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3  Rep.  no  a.  22.  Although  a  tenant  in  tail   were  disseised  of  the  estate 

Jenk.  275.  -i  -r    i      •  i         ■.  ■ 

tail,  yet  it,  during  the  disseisin,  he  levied  a  fine  to  a  stranger,  it 
would  bar  his  issue;  who  would  not  be  allowed  to  plead  that 
his  ancestor  was  not  seised  of  the  estate  tail  when  he  levied  the 
fine. 

Toucli.26.  23.  If  the  issue  in  tail  levied  a  fine  in  the  lifetime  of  his  an- 

cestor, who  was  then  seised  of  the  estate  tail,  the  ancestor  him- 
self might  afterwards  levy  a  fine,  and  thereby  bar  his  issue,  and 
also  the  person  to  whom  the  issue  levied  the  fine.  So  that  in  all 
cases  of  this  kind  it  was  understood,  that  the  tenant  in  tail  died 
without  barring  the  estate  tail,  by  which  means  it  descended 
upon  the  issue. 

Or  liad  only  a         24.  In  the  case  of  a  lineal  descent,  the  issue  in  tail  might  be 

possibility  of  an  i    i         i       /-  r  i  •  .  ,  i  i 

estate  tail.  barred  by  the  fine  ot  his  ancestor,  though  such  ancestor,  at  the 

time  of  levying  the  fine,  had  only  a  possibility  of  an  estate  tail, 
which  never  took  effect.  Because  the  issue,  in  making  out  his 
claim,  must  derive  his  title  and  descent  by  and  through  that 
ancestor,  which  made  him  a  privy  to  him. 

Archer's  case,         25.  Lands  were  given  to  A.  and  his  wife  in  special  tail.     A. 

3  Hep.  90  a.  .  .  °  *■ 

Hob.  333.  died,  leaving  issue,  a  son,  who  disseised  his  mother,  and  levied 

a  fine  with  proclamations. 

It  was  resolved  by  all  the  judges,  that  this  fine  was  a  good 
bar  to  the  issue  of  the  son  ;  although  the  son,  at  the  time  when 
he  levied  the  fine,  had  only  a  possibility  of  an  estate  tail,  his 
mother  being  then  alive.  For  the  statute  32  Hen.  8.  ought  to 
be  expounded  according  to  the  letter  of  it;  and  as  the  land  was 
entailed  to  the  ancestor  of  the  person  who  levied  the  fine,  al- 
though such  ancestor  was  alive,  so  that  no  estate  or  right  had 
descended  on  the  person  who  levied  the  fine,  which  he  could 
pass  or  extinguish,  yet  as  the  statute  says,  "  entailed  to  the  person 
so  levying  the  same,  or  to  any  of  his  ancestors,"  in  the  disjunct 
tive,  it  was  adjudged,  that  the  fine  did  bar  the  right  which  after- 
wards descended  to  him,  not  only  as  to  himself,  but  also  as  to 
all  his  issue. 

26.  This  principle  was  carried  much  further  in  the  following 
case. 

Grant's  case,  W.  Grant  devised  his  lands  to  John  Grant,  when  he  should 

10  Hep.  50  a.  .       ,  .  ^  ,     ,,        ,•  ,     ,      i     • 

attain  the  age  of  twenty-five  years,  to  hold  to  him  and  the  heirs 

of  his  body.     John  Grant,  the  devisee,  after  he  had  attained  the 

age  of  twenty-one  years,  but  before  he  was  twenty-five,  levied  a 
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fine  of  the  lauds  thus  devised  ;  and  the  question  was  wlietlicr  it 
should  bar  his  issue. 

It  was  resolved  that  the  estate  tail  was  barred  by  this  fine,  al- 
though John  Grant,  when  he  levied  it,  had  but  a  bare  possibility 
of  an  estate  tail.  Lord  Coke  says,  no  judc^ment  was  given  ;  but 
Croke  and  Leonard,  who  have  reported  this  case  by  the  name  of  <^"'-  ^^'''-  ^22. 

-r>   11  2  Leon.  36. 

Johnson  v.  Bellamy,  say,  judgment  was  given  that  the  estate  tail 

was  barred  by  the  fine.  And  in  Sir  Thomas  Raymond's  Re- 
ports, 149.,  it  is  said,  that  although  the  estate  was  not  barred  by 
the  statute  4  Hen.  7.  it  was  well  barred  by  the  statute  32  Hen.  8. 
in  consequence  of  the  words,  "  all  fines  levied  by  any  person  or 
persons.  Sec.  of  any  manors,  »k.c.  before  the  time  of  the  said  fine 
levied  in  any  wise  entailed  to  the  person  or  persons  so  levying 
the  same  fine,  or  to  any  of  the  ancestors  of  the  same  person  or 
persons." 

27.  When  a  tenant  in  tail  in  possession  levied  a  fine  of  the  The  collateral 
estate,  it  changed  it  into  a  base  fee,  and  operated  as  a  complete  barred. 
bar,  not  only  to  all  his  lineal  heirs,  but  also  to  all  his  collateral 

ones,  who  were  lineally  descended  from  the  first  donee  of  the 
estate  tail,  and  would  have  inherited  it,  per  for  mam  doid,  if  there 
had  been  no  fine.  For  Fitzherbert,  in  his  comment  on  the  writ  N.B.  212. 
of  formedou  in  the  Descender,  lays  it  down  that  the  writ  ouoht 
always  to  make  the  demandant  cousin  and  heir  to  him  who  was 
last  seised  of  the  tail,  so  that  every  collateral  heir  thus  becomes 
privy  to  the  person  who  levied  the  fine,  and  is  consequently 
barred  by  it. 

28.  A  fine  would  in  some  cases  bar  the  collateral  heirs  of 
the  cognizor,  though  such  cognizor  was  never  seised  of  the  en- 
tail ;  provided  the  right  to  such  entail  had  descended  upon  him. 

For  it  is  laid  down  by  Lord  Coke,  that  in  a  formedon  in  the  Buckmere's 
Descender,  the  demandant,  because  he  is  privy,  and  ought  to  88  b. 
know  his  pedigree  and  descent,  should  make  mention  of  every 
one  to  whom  any  right  to  the  entail  did  descend  ;    by  which 
means  he  becomes  a  privy  to  all  those  persons. 

29.  Thus  if  a  father,  tenant  in  tail,  had  three  sons,  and  the 
eldest  levied  a  fine  in  the  life  of  his  father,  if  he  or  any  of  his 
issue,  inheritable  to  the  entail,  survived  the  father,  the  younger 
sons  and  their  issue  would  be  barred  by  this  fine,  because  by  the 
death  of  the  father,  a  right  to  the  entail  descended  10  the  elder 
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brother  and  his  issue ;    and  so  the  younger  brothers  became 
privies  to  him. 

30.  But  where  neither  tlie  cognizor  nor  any  of  his  issue  ever 
acquired  a  right  to  the  entail,  such  fine  would  not  bar  any  of  his 
collateral  heirs  ;  because  in  making  out  their  title  and  pedigree 
to  the  person  last  seised  of  the  entail,  they  need  not  mention  the 
person  who  levied  the  fine,  or  any  of  his  descendants,  and  con- 
sequently were  not  privieslo  them. 

31.  So  where  an  eldest  son  levied  a  fine  of  an  estate  tail, 
which  was  then  vested  in  his  mother,  and  died  in  her  lifetime, 
so  that  the  estate  tail  never  descended  on  him. 

It  was  adjudged  in  the  Court  of  Common  Pleas,  by  three 
Judges  against  one,  that  this  fine  did  not  bar  the  second  brother ; 
and  upon  a  writ  of  error,  all  the  Judges  of  the  King's  Bench 
were  of  the  same  opinion  :  because  as  the  estate  tail  never  de- 
scended to  the  elder  brother,  the  younger  brother  was  not  privy 
to  him. 

32.  A  husband  made  a  feoffment  to  the  use  of  himself  and  his 
wife,  and  the  heirs  male  of  their  two  bodies;  remainder  to  the 
heirs  male  of  the  body  of  the  husband,  remainder  to  the  heirs 
of  their  two  bodies,  remainder  in  fee  to  the  husband.  The  hus- 
band and  wife  had  issue,  a  son  and  a  daughter.  The  husband 
died  :  the  son  made  a  lease,  to  commence  after  the  death  of  his 
mother;  then  levied  a  fine  with  proclamations,  to  the  use  of 
himself  in  fee,  and  died  without  issue,  in  the  lifetime  of  his 
mother.  The  question  was,  whether  this  lease  was  good  against 
the  daughter. 

It  should  be  observed,  that  the  estate  tail  limited  to  the 
husband  and  wife,  and  the  heirs  male  of  their  bodies,  vested 
wholly  in  the  wife,  after  the  death  of  her  husband,  though  she 
was  within  the  statute  11  Hen.  7.  c.  20.;  and  the  remainder  to 
the  heirs  male  of  the  body  of  the  father  was  in  the  son  at  the 
time  when  he  levied  the  fine.  But  these  estates  became  extinct 
when  the  mother  and  son  died,  so  that  the  lease  in  question  could 
only  be  derived  out  of  the  remainder  to  the  heirs  of  the  bodies 
of  the  husband  and  wife,  to  which  both  the  son  and  the  daughter 
were  inheritable. 

It  was  determined  by  Lord  Ch.  J.  Hobart,  Hutton,  and  Jones, 
against  the  opinion  of  Winch,  that  although  in  a  lineal  descent, 
the  issue  in  tail  were  barred  by  the  fine  of  their  ancestor,  not- 
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witlistanding  such  ancestor  had  but  a  possibility  of  an  estate  tail 
when  he  levied  the  fine,  yet,  in  a  collateral  descent,  the  case  was 
very  different,  as  it  was  not  necessary  that  the  issue  in  tail 
should  make  mention  of  every  collateral  issue  inheritable  before 
him,  as  in  a  lineal  one  ;  and  that  in  the  present  case,  as  the 
estate  tail  never  descended  on  the  son,  his  fine  could  be  no  bar  to 
his  sister,  who  was  not  privy  to  him,  because  she  could  make 
her  title  to  the  estate  tail  without  conveying  her  descent  through 
him,  or  even  mentioning  him  in  her  pedigree.  Judgment  was 
given  that  the  lease  was  void  as  to  the  sister.  But  it  was 
observed,  that  if  the  estate  tail  had  descended  on  the  son,  his 
fine  would  then  have  barred  his  sister  :  because,  in  that  case,  she 
must  have  conveyed  her  descent  through  him,  in  order  to  make 
out  her  title  to  the  e  state  tail,  by  which  means  she  would  have 
been  privy  to  him. 

33.  This  doctrine  is  so  well  illustrated  by  Lord  Hobart  in  the 
preceding  case,  that  the  passage  shall  be  here  transcribed. 

'*  But  now  in  fines  amongst  collateral  issues,  and  heirs  among  Hob.  333. 
themselves,  which  is  the  case  now  in  question,  the  case  is  not 
the  same,  but  it  receiveth  distinction  according  to  contingency; 
for  it  is  not  necessary  that  the  collateral  issue  claiming  by  an  en- 
tail, must  make  mention  of  every  collateral  issue  inheritable  be- 
fore him,  as  in  the  case  of  lineal  ancestors  it  is ;  and  therefore  Duncombe » . 
make  the  case  that  the  father,  being  tenant  in  tail,  to  him  and  Hob.''258.* 
the  heirs  male  of  his  body,  have  issue  three  sons,  and  the  second 
son  levy  a  fine  in  the  life  of  the  father,  and  then  the  father  die 
without  disposing  the  estate.  First,  clearly  the  eldest  son  is  not 
barred,  because  he  is  not  a  privy  to  his  second  brother,  though 
he  be  within  the  rigour  of  the  words,  for  he  is  heir  to  him  that 
levied  the  fine,  and  doth  claim  only  by  the  entail,  but  above  him, 
and  not  as  heir,  which  is  the  meaning  of  the  law.  Then  again, 
if  the  second  brother  die  without  issue  in  the  life  of  the  elder,  or 
of  his  issue,  the  third  brother  shall  claim  the  entail  after  the 
death  of  the  elder  brother,  notwithstanding  the  fine  of  the  middle 
brother,  because  he  doth  claim  immediately  from  his  elder  brother, 
and  need  not  to  convey  himself  by,  nor  make  mention  of,  his 
middle  brother,  no,  not  in  his  pedigree.  But  if  the  elder  brother 
die  without  issue  in  the  life  of  the  middle  brother,  or  his  issue, 
without  disposing  the  estate,  and  then  they  all  die,  now  the 
third  brother  and  his  issue  shall  be  barred  ;  for  though  he  may 
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bring  his  formedon  in  descender,  and  lay  down  the  entail,  and 
tlien  bring  it  to  liis  elder  brother,  that  was  last  seised,  and  make 
himself  immediate  heir  unto  him,  without  mention  of  the  second 
brother;  yet  the  tenant  in  the  formedon  may  plead  the  fine  of 
the  middle  brother,  and  that  he  or  his  issue  did  survive  the  elder 
and  his  issue  ;  for  by  that  it  appears,  that  the  middle  or  his  issue 
were  the  persons  inheritable  to  the  entail  before  the  younger 
brother,  in  whom  the  title  of  the  entail  had  been  totally ;  but 
for  the  fine  which  bars  him,  and  the  whole  entail,  as  well  against 
his  younger  brother  as  against  his  own  issue;  by  which  it  ap- 
pears that  the  fine  bars  or  bars  not  the  younger  brother,  by  con- 
tingency of  survivor  or  not  survivor  of  either  party.  Whereof 
the  reason  is,  that  if  after  the  fine  of  the  second  brother,  the 
elder  had  died  without  issue,  and  the  fiither  had  died,  the  whole 
tail  had  been  bound  against  all  the  brethren,  in  the  same  manner 
as  it  were  upon  a  fine  against  the  brethren  in  fee  simple." 

34.  It  has  been  stated  that  a  fine  might  be  levied  of  a  rent 
charge,  consequently  an  estate  tail  in  a  rent-charge  might  be 
barred  by  a  fine  levied  of  it.  A  tenant  in  tail  of  a  rent  charge 
might  also  bar  it  by  levying  a  fine  of  the  lands  out  of  which  it 
issued. 

35.  Upon  demurrer,  the  case  was  thus  : — A  person  who  was 
tenant  in  tail  of  a  rent-charoe,  issuins  out  of  the  manor  of  Kings- 
bury,  granted  by  Sir  Ambrose  Cave,  levied  a  fine  of  the  manor  to 
Sir  A.  Cave  and  his  heirs ;  and  the  fine  was  pleaded  in  bar  of  an 
avowry  for  his  rent,  by  the  heir  in  tail.  The  fine  was  levied  of 
the  rent,  per  nomen  matierii ;  and  an  averment  was  made,  that 
the  fine  was  levied  by  agreement  of  the  parties,  with  an  intent  to 
bar  the  rent. 

The  defendant  pleaded  non-comprised  ;  which  being  demurred 
to,  and  argued  several  times,  it  was  held  by  Lord  Ch.  J.  Hobart, 
and  Harvey,  that  the  rent  was  barred  by  the  fine,  because  being- 
levied  of  the  land,  it  passed  the  rent  inclusively,  being  directed 
by  the  agreement  of  the  parties. 

36.  As  a  fine  might  be  levied  of  an  advowson  in  gross,  so  a  te- 
nant in  tail  of  an  advowson  in  gross  might  bar  his  issue  by  a  fine 
levied  according  to  the  statute  4  Hen.  7.  It  is  however  said,  in 
Plowden,  that  if  a  tenant  in  tail  of  an  advowson  grants  and  ren- 
ders to  another,  by  fine,  the  nomination  of  a  clerk  to  the  advow- 
son, this  will  not  bind  the  issue  ;  because  his  ancestor  was  not 
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tenant  in  tail  of  the  right  of  nomination,  but  of  the  advovvson. 

Modern  writers  have,  however,  thouo;ht  differently  on  this  sub-  ^l"*^*^^"   . 
'  .  .  Watson,  84. 

ject,  on  the  principle  that  the  right  of  presentation,  and  that  of 
nomination,  are  in  effect  the  same  thing  ;  being  the  fruit  and  full 
profit  of  the  patronage. 

37.  But  if  a  tenant  in  tail  of  an  advowson  granted,  by  fine.  Idem. 
the  nomination  of  a  clerk  to  one  and  his  heirs,  so  that  when  the 
church  became  void,  the  grantee  and  his  heirs  might  nominate  a 
clerk  to  the  tenant  in  tail,  and  his  heirs,  and  that  he  or  they 
should  present  the  clerk  so  nominated  to  the  ordinary.  Such  a 
fine  would  not  bind  the  issue  in  tail,  because  there  the  nomina- 
tion and  presentation  were  distinguished,  so  that  the  fine  was  not 
levied  of  the  thing  entailed. 

38.  Where  a  person  was  tenant  in  tail  of  an  equitable  or  trust  ^°^  ^^^^  •'■"^^ 

*  '  estates. 

estate,  and  levied  a  fine  of  it,  such  fine  would  have  as  extensive 
an  operation  in  barring  his  issue,  as  if  he  had  been  seised  of  the 
legal  estate,  upon  principles  which  will  be  fully  stated  in  the  next 
chapter. 

39.  As  a  tenant  in  tail  mig-ht  convey  away  his  whole  estate  ^'i*^''  ^^^^^^  °^ 

=>  J  J  a  fine  on  an 

by  fine,  so  he  might  create  any  lesser  estate  out  of  it ;  which  estate  tail. 
would  likewise  bind  the  heirs  in  tail  after  his  decease. 

40.  A  stranger  levied  a  fine  to  the  tenant  in  tail  in  remainder  5"^''^  '• 

°  _  Stapleton, 

expectant  on  two  estates  for  life,  and  the  cognizee  rendered  to  the  Piowd.  430. 

cognizor  for  fifty-four  years,  and  died.     It  was  adjudged  that  the  Mackwilliam's 

term  was  good  against  the  issue  in  tail.  S.  P. 

41.  If  the  tenant  in  tail  accepted  a  fine  from  a  stranger,  it  had  ^  ^^'-  ^}J: 

.  ?  3  Rep.  89  b. 

no  operation  whatever  ;  and  after  his  death  his  issue  might  enter,  i  Mod.  117. 

and  aver  a  continuance  of  the  estate  tail  in  his  father.     But  if 

the  tenant  in  tail  made  a  grant  and  render  in  such  fine,  it  would 

then,  when  executed,  bar  his  issue. 

42.  The  grant  and  render  must  however  have  been  of  some- 
thing that  was  entailed.     Thus  if  a  stranger  levied  a  fine  to  a  Plowd.  435. 

.  .  .  .Teak.  275. 

tenant  in  tail,  who  granted  and  rendered  to  him  a  rent  in  fee,  the  Ante,  s.  34. 
issue  in  tail  should  avoid  the  rent ;  for  he  was  remitted  to  the 
land,  and  the  fine  should  not  bind  him  for  the  rent,  be- 
cause his  ancestor  was  not  tenant  in  tail  of  the  rent,  but  of 
the  land  :  the  rent  was  another  thing  than  that  which  was  en- 
tailed, and  therefore  the  fine  was  not  levied  of  any  thing  en- 
tailed; so  that  the  rent  was  out  of  the  provision  of  the  stat, 
32  Hen.  8. 
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Stevens  i.  43.  A  tenant  in  tail  being  guilty  of  murder,  levied  a  fine  be- 

2  \viis°  R.  219.  fore  conviction,  and  it  was  doubted  whether  it  should  bar  the 
issue  for  the  lord's  benefit.  The  Court  inclined  to  think  it 
should  ;  but  no  judgment  was  given. 
Rutland's  case,  44.  A  fine  sur  concessit  would  bar  an  estate  tail  as  long  as  it 
Jenk.Ccnt."  Continued  in  force ;  therefore  any  estate  created  by  a  fine  of  this 
^'^^'  kind  would  be  good  against  the  issue  in  tail. 

45.  Although  a  fine  levied  by  a  tenant  in  tail  might  be  de- 
feated by  a  person  claiming  some  particular  estate  in  the  lands 
of  which  the  fine  was  levied,  yet  it  would  still  continue  to  be  a 
good  bar  to  the  issue  in  tail. 
1  And.  43.  46.  A  tenant  in  tail  discontinued  in  fee :  he  afterwards  dis- 

3Rep.  !)iu.       seised  the  discontinuee,  and  levied  a  fine  with  proclamations  : 
the  discontinuee  entered  on  the  land,  and  avoided  the  estate 
which   passed  by  the  fine  as  to  himself.     The  question  was, 
whether  the  heir  in  tail  was  remitted  or  not;  and  the  judges 
Vide  infra.         were  unanimous  that  the  heir  in  tail  was  not  remitted,  but  was 
is.'p.  "'  ^'"°'    barred  by  the  stat.  32  Hen.  8.,  although  the  estate  which  passed 

by  the  fine  was  avoided. 
iMowd.  227  a.        47.  Where  the  King  was  tenant  in  tail,  he  might,  by  a  fine 
^^^'      '^'      levied  on  a  grant  and  render,  bar  his  estate  tail ;  because,  it 
having  been  determined  in  Lord  Berkeley's  case  that  the  King 
was  bound  by  the  statute  De  donis,  it  was  but  reasonable  that 
his  Majesty  should  take  advantage  of  those   statutes  which 
enable  tenants  in  tail  to  bar  their  estates. 
A  bnc  bancd  an       4,3.  Although  no  fine  was  a  bar  to  an  entail  but  a  fine  with 
proclamations,     proclamations,  levied  pursuant  to  the  statute  4  Hen.  7. ;  yet  as 
soon  as  a  fine  was  levied,  and  before  all  the  proclamations  were 
passed,  it  was  a  good  bar  to  an  estate  tail,  provided  the  procla- 
mations were  afterwards  duly  made ;  and  the  issue  in  tail  could 
not  save  his  right  by  entering  before  all  the  proclamations  were 
made. 
Plowd.  434.  49,  This  point  was  formerly  much  doubted  ;  and  in  the  case 

of  Smith  V.  Stapleton,  15  Ehz.,  it  was  contended  by  the  counsel, 
that  in  consequence  of  the  words  in  the  statute  4  Hen.  7.  "  and 
the  said  proclamations  so  had  and  made  the  said  fine  to  be  a 
final  end,  and  conclude  as  well  privies  as  strangers,  &c.,"  and 
also  the  words  in  the  statute  32  Hen.  8.  "  after  the  same  fine 
levied,  engrossed,  and  proclamations  made,  8cc.,"  a  fine  was  no 
bar  to  the  issue  in  tail,  if  the  ancestor  died  before  all  the  procla- 
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mations  were  made ;  and  Brook  appears  to  have  been  of  that  Ab.  lit.  Fine, 
opinion.     The  contraiy,  however,  was  determined  in  the  following 
case. 

50.  Sir  G.  Blount  beine  tenant  in  tail  of  several  manors,  and  Pursiow's  case. 

^  ,  „  ,      ,•     ,     cited  3  Ucp.  90- 

havmg  issue  a  daughter,  levied  a  fine,  and  soon  afterwards  died. 
The  daughter  immediately  brought  a  formedon  for  the  recovery 
of  the  estate  tail ;  pending  which  all  the  proclamations  were 
made.  It  was  unanimously  determined,  that  the  daughter  was 
barred  by  this  fine,  though  her  ancestor  had  died,  and  she  had 
commenced  her  action,  before  all  the  proclamations  were  made. 

Lord  Coke  has  made  four  observations  on  this  case. 

First — That  though  after  a  fine  is  levied,  a  right  of  an  entail 
descends  to  the  issue,  yet  as  soon  as  the  proclamations  are 
made,  the  right,  which  thus  descended,  is  barred  by  the  fine. 

Second — Though  a  formedon  be  brought  and  pursued,  yet  if 
the  proclamations  are  all  afterwards  duly  made,  the  fine  will 
then  be  a  good  bar. 

Third — When  tenant  in  tail  levies  a  fine,  and  dies  before  all 
the  proclamations  are  made,  the  issue  in  tail  is  not  within  any  of 
the  savings  of  the  statute  4  Hen.  7. ;  for  if  he  were,  then  the  infra,  <.  ii. 
bringing  his  formedon,  before  all  the  proclamations  were  made, 
would  avoid  the  fine. 

Fourth — That  the  proclamations  serve  no  other  purpose  but 
that  of  distinguishing  a  fine  levied  pursuant  to  the  statute 
4  Hen.  7.  from  a  fine  at  common  law. 

51.  So  where  a  tenant  in  tail  levied  a  fine,  and  died  before  all  Case  of  tines. 

.  r     j-j   3  Rep.  84. 

the  proclamations  were  made,  leaving  a  son  beyond  sea,  who  did 

not  return  till  after  all  the  proclamations  were  made,  and  then 
claimed  the  land : 

It  was  resolved  by  all  the  Judges,  that  although  a  right  of 
entail  descended  to  the  son,  on  the  death  of  his  father,  in  conse- 
quence of  his  dying  before  all  the  proclamations  were  made,  yet 
when  all  the  proclamations  passed,  the  right  which  descended  to 
him  was  for  ever  barred,  and  the  issue  could  not  have  saved  it 
by  any  claim. 

52.  The  operation  of  a  fine  was  merely  to  bar  an  estate  tail,  Did  not  bar 

1     11     1       1-         1         1        11  1  1     •  r-    1  1         •  1      remainders,  &c. 

and  all  the  lineal  and  collateral  heirs  ot  the  person  levying  sucli 
fine,  but  not  the  estates  in  remainder,  or  the  reversion  expectant 
on  such  estate  tail.  For  a  fine  levied  by  a  tenant  in  tail  only 
transferred  to  the  cognizcc  a  base  fee,  that  is,  an  estate  dc- 


hYS 


But  lot  in  the 

reversion. 

1  Show.  11.370. 

1  Mod.  1. 

3  .*t  4  Will.  4. 

C.74. 

C>  T.  R.  109. 

et  notis 

Symonds  i. 

Cudmore. 


Cha.  12. 


Exceptions  in 
these  statutes, 
ss.  3  6c  4. 
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scendible  to  liis  heirs  general,  as  long  as  the  tenant  in  tail  had 
heirs  of  his  body,  or  collateral  heirs  inheritable  to  the  entail ; 
but  did  not  bar  the  estates  in  remainder  or  the  reversion,  pro- 
vided the  persons  entitled  to  such  estates  claimed  them  within 
due  time,  (a) 

53.  Where  the  tenant  in  tail  had  the  immediate  reversion  in 
fee  in  himself,  he  might,  [previously  to  the  recent  statute  for  abo- 
lishing fines  and  recoveries],  make  a  good  title  by  fine  only; 
for  in  that  case  the  operation  of  the  fine  would  be  to  merge  the 
base  fee  acquired  by  the  fine,  and  bring  the  reversion  into  imme- 
diate possession;  it  being  determined  that  a  fine  took  away  the 
protection  given  to  estates  tail  by  the  statute  De  donis ;  and  that 
they  then,  like  all  other  particular  estates,  became  subject  to 
merger  and  extinguishment,  when  united  with  the  absolute  fee. 

This  method  of  barring  an  estate  tail  was  however  attended 
with  one  considerable  inconvenience,  which  will  be  mentioned  in 
a  subsequent  chapter. 

54.  [But  now  by  the  39th  section  of  the  above  act,  (the  law  is 
altered,  for  it  is  thereby  enacted  that  if  a  base  fee  in  any  lands, 
and  the  remainder  or  reversion  in  fee  in  the  same  lands,  shall,  at 
the  time  of  the  passing  of  the  act  (28th  August  1833),  or  at  any 
time  afterwards,  be  united  in  the  same  person,  and  at  any  time 
after  the  passing  of  the  act,  there  shall  be  no  intermediate  estate, 
between  the  base  fee  and  the  remainder  or  reversion,  then  and  in 
such  case,  the  base  fee  shall  not  merge,  but  shall  be  ipso  facta 
enlarged  into  as  large  an  estate,  as  the  tenant  in  tail,  with  the 
consent  of  the  protector,  if  any,  might  have  created  by  any  dis- 
position under  the  act,  if  such  remainder  or  reversion  had  been 
vested  in  any  other  person.] 

55.  There  are  two  clauses  in  the  statute  32  Hen.  8.  c.  36.  ss.  3  &.  4. 
by  which  it  is  declared,  that  it  shall  not  extend  to  any  fine  levied 
of  any  lordships,  manors,  &,c.  the  owners  whereof,  by  any  express 
words  contained  in  any  special  act  of  Parliament,  made  subse- 
quent to  the  Stat.  4  Hen.  7.  are  restrained  from  alienation ;  or  to 
a  fine  of  any  manors,  lands,  tenements,  or  hereditaments  given, 
granted,  or  assigned  to  the  persons  levying  such  fine,  or  to  any 

(rt)  It  has  been  held  that  a  fine  by  a  remainder-man  in  tail  could  only  operate  by 
way  of  estoppel,  and  that  an  entry  was  not  necessary  to  avoid  it.  Doe  v.  Harris,  5  M. 
&  S.  326. — ■'Note  to  former  edilkm. 
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of  their  ancestors  in  tail,  by  virtue  of  any  letters  patent  of  the 

Crown,  or  by  virtue  of  any  acts  of  Parhament,  the  reversion 

whereof,  at  the  time  of  such  fine  levied,  being  in  the  Crown ;  but 

that  such  fines  should  be  of  like  force  and  effect,  as  they  were  if 

this  act  had  not  been  made. 

5G.  In  consequence  of  the  last  of  these  clauses,  the  operation 

of  fines  levied  by  tenants  in  tail,  where  there  was  a  reversion  in 

the  Crown,  depended  on  the  efficacy  of  the  stat.  4  Hen.  7.    And 

it  is  laid  down  by  Lord  Coke,  that  in  this  case  a  fine  will  bar  the   i  Inst.  372  b. 

estate  tail,  but  not  the  reversion  ;  this  doctrine  is  assented  to  by 

Dyer  and  Ilobart,  and  is  now  considered  as  law.     But  where  an  I>yer,  32.  pi.  i. 
-1  •  ,  ,        1      ^  ,.  ...      Hob.332.  C.13. 

estate  tail  is  granted  by  the  Crown,  as  a  reward  for  services,  it  is 
protected  by  a  particular  statute,  of  which  an  account  will  be 
given  in  a  subsequent  chapter. 

57.  A  fine  had  also  an  effect  on  estates  tail,  in  consequence  of  J^'^^ect  of  the 

,  ,.,  .  ,.,  ,     warranty  in  a 

the  warranty  {a)  which  was   always  inserted   in  the  concord,  fine. 

Now,  it  has  been  stated  in  a  former  title,  that  a  collateral  war-  Tit.  32.  c.  25. 

ranty,  was  not  prohibited  by  the  statute  De  donis ;  and  in  Mr. 

Robinson's  book  on  Gavelkind,  it  is  said  to  be  a  common  mistake  p- 125  note. 

to  suppose  that  all  collateral  warranties  were  taken  away  by  the 

statute  4  Sc  5  Ann.  c.  16.,  whereas  that  statute  only  made  void 

all  warranties  by  tenants  for  life,  and  all  collateral  warranties 

made  by  any  ancestor  not  having  an  estate  of  inheritance  in 

possession.     So  that  if  A.  be  tenant  in  tail,  remainder  to  B.  his 

next  brother  in  tail,  which  is  a  very  common  case,  arising  almost 

on  every  marriage  settlement;  and  A.  being  in  possession  levied  Lit.  s. 716. 

a  fine,  with  warranty  from  him  and  his  heirs,  and  died  without 

issue  ;  this  was  a  collateral  warranty  to  B. ;  for  B.'s  title  was  by 

way  of  remainder,  to  which  his  elder  brother  was  collateral, 

which  should  bar,  notwithstanding  the  statute,  though  no  assets 

descended. 

58.  The  right  of  tenant  in  tail  to  levy  a  fine,  pursuant  to  The  right  of 
these  statutes,  was  an  incident  so  inseparably  annexed  to  his  could  not  be  re- 
estate,  that  any  condition  or  proviso  restraining  or  prohibiting  it,  f  ^v"^f  321 
was  held  to  be  repugnant  to  the  nature  of  the  estate,  and  there-  Tit.  13.  c.  1. 
fore  void.     But  a  tenant  in  tail  might  be  restrained  from  levying 

a  fine  at  common  law;  because  that  was  a  tortious  act,  and 


(a)  [Abolished  by  stat.  3  &  4  Will.  4.  c.  74.  s.  14.] 
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only  operated  as  a  discontinuance,  not  a  bar,  to  the  issue  or 
heirs  in  tail. 
Fines  in  in-  59.  It  has  bccn  Stated  that  fines  might  be  levied  in  courts  of 

fcrior  courts  no  .  ,  -,       ^         ■    r     ■  mi  i      i    i 

bar  to  entails,  ancicnt  demesne,  and  other  mterior  courts.  Ihey  had  however 
31X6**^37^3  only  the  effect  of  fines  at  common  law,  which  was  to  create  a 
Com.  11.93.  discontinuance,  when  levied  of  an  estate  tail;  and  did  not  bar 
the  issue  in  tail  from  brinmno;  a  formedon.  For  no  fine,  unless 
Jenk.  8f).  \^  yv^s  levied  with  proclamations,  pursuant  to  the  stat.  4  Hen.  7. 

4  Bro.  Pari.  *  .  '  . 

Ca.  69.  had  the  effect  of  barrin<^  an  estate  tail,  except  in  the  case  of 

copyholds ;  of  which  an  account  will  be  given  hereafter. 


Tit.  37.  c.  2. 
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CHAP.  X. 

Effect  of  Fines  in  bturing  parlicii/ui-  Persons,  Estates,  and  Interests. 

Sect.    2.  Parlies.  Sect.  '.id.  Trust  Estates. 

3.  Lay  Corporalions.  44.  Terms  for  Years, 

5.  Married  Women.  50.  Copyholds. 

10.  As  to  their  own  Estates.           j  51.  Estates  held  by  Statute  Mer- 

16.  -4s  to  Dower  and  Jointure.  chant,  ^c. 

27.  [tJushand  seised  in  rif^ht  of  I  57.  Powers    appendant    and    in 

his  wife.]  \  gross. 

28.  Effect  of  a  Covenant  that  a  GO.  But  not  Powers  [simply  j  col- 

married    Woman     should  I  lateral, 

levy  a  fine.  i  71.  A  Right  of  Entry. 

33.  Devisees.  I  77.   Writs  of  Error. 

Section  I. 

Tiiii  object  of  the  statute  4  Hen.  7.  was  not  confined  to  the 
enabhng  tenants  in  tail  to  bar  the  heirs  in  tail ;  it  was  also  in- 
tended to  secure  those  who  were  in  possession  of  real  property 
against  all  dormant  claims ;  and  the  words  of  that  statute  have 
such  an  extensive  import,  that  they  comprehend  almost  all  per- 
sons, and  nearly  every  kind  of  estate  and  interest  in  lands.  And 
where  a  fine  and  nonclaim  is  pleaded,  in  any  action  for  the  re-  P"ver  v. 

*^  _     •'  _  Lawrence, 

covery  of  real  property,  a  court  of  law  will  not  enter  into  any  2  Black.  R. 
discussion  of  the  title,  till  the  nonclaim  is  accounted  for. 

2.  All  those  who  were  parties  to  a  fine,  were  immediately  Parties. 
barred,  even  though  they  should  labour  under  any  of  those  dis- 
abilities which  exempted  them  from  the  operation  of  it,  except 
infants ;  and  they  were  also  barred,  unless  the  fine  were  reversed  Ante,  c.  5. 
during  their  minority. 

3.  Lay  corporations,  who  had  an  absolute  estate  in  their  pos-  ^^^y  ft"?"'*- 
sessions,  and  a  power  of  alienating  them,  might  be  barred  by  a 

fine  and  nonclaim. 

4.  The  Cooks  of  London,  who  were  incorporated  by   King  Crott  v. 

1 1 0  VV  tJ  I 

Edw.  IV.  bargained  and  sold  a  part  of  their  lands  in  lee  ;  the  I'jowd.' 536. 


172  Title  XXXV.  Fine.  Ch.  X.  s.  4—7. 

bargainee  entered  and  levied  a  fine  with  proclamations,  and  five 
years  passed.  The  bargain  and  sale  proved  to  be  void,  on 
account  of  a  misnomer  in  the  corporation,  and  it  became  a 
question  whether  the  corporation  was  bound  by  the  fine  and 
nonclaim. 

It  was  determined  that  the  corporation  was  barred  by  the  fine, 
because  the  statute  4  Hen.  7.  was  made  for  the  public  good,  and 
to  settle  and  quiet  men's  inheritances;  that  therefore  the  words 
of  it  ought  to  be  construed  in  the  most  extensive  sense,  for  the 
benefit  of  those  who  were  in  possession  of  lands,  and  for  barring 
the  rights  of  all  persons  who  were  remiss  in  making  their  claims : 
so  that  although  the  words  only  extended  to  natural  persons, 
and  their  heirs ;  and  no  mention  was  made  of  any  corporation 
or  successors,  yet  it  was  the  intention  of  the  legislature  that  it 
should  extend  to  such  corporations,  as  had  in  themselves  an  ab- 
solute estate  and  power  of  alienation. 

Ch.  13.  Ecclesiastical  corporations,  however,  were  not  barred  by  a  fine 

and  non-claim,  as  will  be  shown  hereafter. 

Married  5.  By  tlie  common  law,  a  married  woman  could  not,  by  joining 

with  her  husband  in  any  deed  or  conveyance  whatever,  bar  her- 
self, or  those  claiming  under  her,  of  any  estate  whereof  she  was 
seised  in  her  own  right;  or  of  that  portion  of  her  husband's  real 
property,  which  the  law  has  provided  for  lier  support,  in  case  she 
survives  him.  This  rule  probably  arose  from  that  principle  of 
law,  that  the  legal  existence  of  a  woman  is  suspended  during 
her  marriage,  or  at  least  is  incorporated  or  consolidated  into  that 
of  her  husband  ;  or  else  from  a  fear  that  her  husband  should  use 
any  compulsion,  in  order  to  force  his  wife  to  part  with  her  pro- 
perty or  rights  in  his  favour. 

6.  But  although  a  married  woman  was  never  bound  by  any 
deed  or  conveyance  executed  by  her  during  the  coverture ;  yet 
if  an  action  was  brought  against  a  husband  and  wife  for  the 
recovery  of  any  lands,  whether  the  property  of  the  husband  or  of 
the  wife,  and  judgment  was  given  against  them,  the  wife  was 
barred . 

7.  Thus  it  appears  that  till  the  statute  of  Westminster  2,  even 
a  judgment  by  default  in  a  possessory  action,  against  a  husband 
and  wife  for  the  wife's  freehold,  was  so  far  binding  on  licr,  that 
after  her  husband's  death  she  could  only  recover  her  estate  by 
bringing  a  writ  of  right.     Now  a  fine  being  an  accommodation 
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of  a  suit,  and  a  concord  being  deemed  to  have  the  same  force  and 
effect  as  a  judgment  in  a  real  action  ;  it  followed  that  a  married 
woman  must  have  been  as  effectually  barred  by  a  fine  as  by  a 
judgment  in  an  adversary  suit.  Nor  was  it  thought  necessary  to 
give  the  wife  a  power  of  claiming  lands  whereof  she  and  her 
husband  had  levied  a  fine,  because  in  that  case  she  must  have 
assented  to  it;  whereas  the  husband  might  have  put  in  a  feint 
plea,  or  let  judgment  go  against  him  by  default,  without  the 
consent  or  even  knowledge  of  his  wife. 

8.  Mr.  Hargrave,  to  whose  learned  note  on  Fines  I  am  in-  i  inst.  121  a. 
debted  for  the  preceding  observations,  has  very  properly  sug- 
gested, that  the  common  notion  of  a  fine  owing  its  effect  in 

barring  married  women  to  their  secret  examination  by  the  judges 
or  commissioners,  is  incorrect.  This  remark  is  fully  confirmed 
by  a  passage  in  Glanville,  from  which  it  appears  that  a  married 
woman  might  appoint  her  husband  as  her  attorney  to  acknow- 
ledge a  fine  for  her  ;  (a)  in  which  case  it  is  highly  improbable  that 
she  should  have  been  examined.  It  may,  therefore,  be  concluded 
that  the  private  examination  of  a  married  woman  was  not  a 
necessary  circumstance  at  common  law,  and  was  probably  first 
prescribed  by  the  statute  De  modo  levandi fines. 

9.  If  a  fine  derived  its  efficacy  in  barring  married  women  from 
the  circumstance  of  their  private  examination,  then  that  form 
might  easily  have  been  added  to  any  other  conveyance  :  whereas, 

bv  the  common  law,  a  bargain  and  sale  by  a  husband  and  wife,  2  Inst.  673. 

•  •  •  Hob  2''5 

on  which  the  wife  is  privately  examined,  does  not  bind  her,  after 

the  coverture  is  determined. 

10.  But  whatever  were  the  principles  upon  which  this  doc-  As  to  their  own 
trine  was  originally  founded,  it  has  long  been  fully  settled  that  a 

married  woman,  by  joining  with  her  husband  in  levying  a  fine, 
might  bar  herself  and  her  heirs  of  all  her  estate  and  interest  in 
any  lands  whereof  he  was  seised  in  her  right.  And  where  a  fine 
was  levied  by  a  husband  and  wife,  of  lands  which  were  the  pro- 
perty of  the  wife,  the  whole  estate  passed  from  the  wife,  and  the 
cognizee  was  in  by  her  only  ;  so  that  if  the  fine  was  afterwards  2  Rep.  57  b. 
reversed,  the  whole  estate  became  again  vested  in  the  wife.  Doug.  44. 

(a)  Potest  autem  pater  ita  loco  suo  filium  pro  so  ponere,  et  vice  vers(l,  cxtraneus 
quoque  extraneum,  uxor  quoque  maritum  :  cum  quis  itaque  maritus,  positus  loco  uxoris 
suae,  in  placito  de  maritagio,  vel  de  dote  ipsius  uxoris,  per  judicium,  sive  per  concor- 
diam,  &c.  Glanville,  lib.  2.  c.  3.     Vide  also  aate,  c.  5. — Note  to  former  edition. 
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Roll.  Ab.  Tit.  1 1.  Where  a  fine  was  levied  by  a  husband  and  wife,  of  lands 

Fine,  C).  pi.  3.  r       ^  i        i  i  i  l 

1  Brod.^t  Bing.  which  wd'c  thc  estatc  of  the  wile,  the  warranty  should  have  been 
g  47"''"  ^'  *"       from  the  husband  and  wife,  and  the  heirs  of  the  wile. 

Anon.  12.  A  husband  and  wife  joined  in  exchanging  lands,  which 

were  the  estate  of  the  wife,  with  a  stranger,  for  other  lands  ;  and 
the  exchange  was  executed.  Tlie  husband  and  wife  aliened  the 
lands  taken  in  exchange,  and  levied  a  fine  of  them  to  the 
alienee. 

It  was  resolved  that  the  wife  might  enter  on  her  own  lands 
after  the  death  of  her  husband  ;  and  that  her  joining  in  a  fine  of 
the  lands  taken  in  exchange,  did  not  bar  her  from  electing 
whether  she  should  claim  her  own  lands,  or  those  taken  in  ex- 
change. 

13.  A  married  woman  might  bind  herself  by  a  warranty  in  a 
fine  sur  concessit ;  and  an  action  of  covenant  lay  against  her  upon 
such  a  warranty. 

Wotton  I'.  Ilele,       14.  Thus  where  a  husband  and  wife  levied  a  fine  sur  comessit 

2  Saund.  180.  .      /»  •  •  •  n  ^  ^         ^  -i  ^  \-  ■  ^^ 

1  Mod.  290.       to  A.  for  nniety-nme  years,  it  he  should  so  long  live  ;  with  a  ge- 
neral warranty  against  all  persons  during  the  said  term:  the 
husband  died ;  and  it  was  determined  that  an  action  of  covenant 
lay  against  the  wife,  upon  the  warranty. 
Rayson  v.  15.  As  a  married  woman  might,  by  joining  with  her  husband 

1  Vern  41.        in  a  fine,  make  an  absolute  alienation  of  her  estate,  so  she  might 
Cohmaii  '^^^  make  a  conditional  one  ;  and  therefore  if  she  and  her  hus- 

1  Vein.  294.      band  mortgaged  her  estate  by  fine,  it  would  bind  her  and  her 

heirs. 

As  to  dower  16.  It  was  formerly  held  that  a  married  woman  did  not  bar 

Piowd.  J7:j.       herself  of  her  right  to  dower,  by  joining  with  her  husband  in  a 

10   lep.  49  ).     ^^^^  ^^  lands,  whereof  she  was  dowable ;  because  before  the  death 

of  her  husband,  the  wife  had  no  right  of  action.     But  the  law 

has  been  long  since  altered  in  this  respect,  and  it  has  been  fully 

established,  that  if  a  husband  and  wife  joined  in  levying  a  fine  of 

the  husband's  estate,  to  a  stranger,  the  wife  would  be  thereby 

barred  from  claiming  her  dower  out  of  the  lands  comprised  in 

the  fine  ;  because  she,  having  nothing  in  those  lands  in  her  own 

right,  her  joining  with  her  husband  in  a  fine  of  them,  could  be 

for  no  other  purpose  than  that  of  barring  her  from  claiming 

dower.     But  a  fine  levied  by  the  husband  alone  did  not  bar  his 

wife  of  dower. 

17.  Where  a  married  woman  joined  her  husband  in  a  fine,  it 
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would  not  only  bar  her  from  claiming  dower  out  of  the  lands 
comprised  in  the  fine  ;  but  would  also  bar  her  of  any  other  inte- 
rest in  those  lands. 

18.  A  man  on  his  marriage  entered  into  a  bond  for  COO/,  to  a  Goodrick  - . 

-,  P         •     1  1  Shotbolt,  I'rec. 

trustee,  with  a  warrant  of  attorney  to  confess  judgment  thereon,  -,„  cha.  333. 
to  be  defeazanced  on  payment  of  300/.  to  his  wife,  if  she  should  ^'"'-  ^'  ^^• 
survive  him.     The  wife  afterwards  joined  her  husband  in  a  fine 
of  all  his  lands. 

It  was  agreed  that  the  fine  not  only  barred  the  wife  from  claim- 
ing dower  out  of  the  lands,  but  also  destroyed  her  interest  in  the 
judgment. 

19.  Where  a  wife  joined  with  her  husband  in  levying  a  fine  of 
lands,  whereof  her  husband  was  seised  in  fee  simple,  without  any 
declaration  of  uses,  the  use  resulted  to  the  husband,  and  a  new  Tit.  ii.  c.  4. 

s  24 

right  to  dower  accrued  to  the  wife. 

20.  Thus  it  is  laid  down  in  Lampet's  case,  that  if  a  husband  lo  Rep.  49  b. 
and  wife  grant  a  rent  by  fine,  or  make  a  lease  for  years,  render- 
ing rent  to  the  husband  and  his  heirs,  and  afterwards  the  wife 
recovers  dower ;  she  shall  hold  it,  charged  with  the  rent  and  the 

term.  In  these  cases  the  wife,  though  she  joined  her  husband 
in  a  fine,  was  held  dowable,  subject  only  to  the  charges  created 
by  the  fine ;  she  must  therefore  have  been  entitled  to  dower  out 
of  the  estate  that  resulted  ;  for  the  uses  of  the  fine  being  declared 
to  be,  to  create  a  rent,  or  a  term  of  years,  the  residue  of  the  use 
resulted  to  the  husband,  and  his  widow  became  dowable  of  that 
residue. 

21.  In  a  subsequent  case  it  was  held  that  where  husband  and  Haverlngton's 

>  .     .  .  C£LS6    0\V»  6 

wife  joined  in  a  fine  to  a  purchaser,  and  the  husband  alone  de- 
clared the  uses  of  it,  the  wife  was  concluded  of  her  right  to 
dower,  because  no  contradiction  of  the  wife  appeared,  that  she  Tit.  32.  c.  12. 
did  not  agree  to  the  uses  declared  by  the  husband,  (a) 

22.  It  followed  from  this  case  that  a  fine  levied  by  husband 
and  wife  without  any  declaration  of  uses,  by  either  of  them, 
would  not  bar  the  wife  from  claiming  her  dower ;  for  although  a 
fine  levied  by  a  married  woman  would  bar  her  from  claiming 
dower,  against  any  person  deriving  under  a  suflicient  declaration 

(a)  Mr.  Sanders  observes,  that  in  this  case  the  fine  operated,  so  far  as  concerned  the 
wife,  as  an  extinguishment  of  her  right  to  dower,  and  there  could  be  no  resulting  use 
upon  a  conveyance,  operating  as  the  release  of  a  riglit,  and  not  as  the  transfer  of  an 
estate.     Uses,  3d  ed.  v.  i.  180. — 'Note  to  former  edition. 
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1  Inst.  36  b. 
Dyer,  358.  pi. 
49.     1  Bulst. 
173.     1  Leon. 
285. 


Tit.  7.  c.  1. 


Solly  r.  'Whit- 
feild,  Finch, 
277. 


Anon.  Skin. 

238. 

See  Innes  v, 

Jackson, 

16  Ves.  356. 

Reversed  D.  P. 

1  Bligh,  104. 

See  1  Rop.  H. 

&W.ch.4.s.3. 
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of  the  uses  of  such  fine,  yet  a  fine  would  not  have  that  effect  in 
favour  of  the  heir,  claiming  by  descent  from  the  husband,  for  he 
must  admit  that  his  ancestor  died  seised,  which  w^ould  give  the 
widow  a  title  to  dower. 

23.  A  married  woman  might  also  bar  herself  of  her  jointure, 
by  joining  with  her  husband  in  levying  a  fine  of  it;  provided  it 
were  made  pursuant  to  the  statute  27  Hen.  8.  and  were  a  good 
bar  of  dower;  because  the  wife,  by  accepting  such  a  jointure, 
before  marriage,  barred  herself  of  her  right  to  dower,  so  that  she 
could  claim  nothing  after  her  husband's  death  but  her  jointure, 
which  she  herself  concurred  in  destroying  by  the  fine.  But  if  a 
jointure  were  settled  on  a  woman  after  marriage,  in  which  case  it 
is  no  bar  of  dower,  and  she  joined  her  husband  in  levying  a  fine 
of  it,  this  would  not  prevent  her  from  claiming  dower  out  of  any 
other  lands  whereof  her  husband  was  seised  during  the  cover- 
ture ;  because  the  jointure  being  no  bar  of  dower,  the  wife  had 
her  election  on  her  husband's  death,  either  to  accept  of  the  join- 
ture, or  to  claim  her  dower  ;  and  therefore  Lord  Coke  says,  that 
a  fine  levied  of  her  jointure,  before  her  time  of  election,  is  no  bar 
to  her  right  of  electing  dower,  when  her  time  of  election  does 
come.  But  where  it  appeared  not  to  have  been  the  intention  of 
a  husband  and  wife,  in  levying  a  fine,  to  bar  the  wife's  jointure, 
it  would  not  affect  it  in  a  court  of  equity. 

24.  Thus  where  A.  upon  his  marriage,  in  consideration  of 
500/.  portion,  settled  an  annuity  of  50/.  a  year  on  his  wife,  to  be 
issuing  out  of  particular  lands.  Afterwards  A.  and  his  wife 
joined  in  levying  a  fine  of  those  lands  to  a  mortgagee,  who  had 
notice  of  the  annuity,  which  was  excepted  in  the  mortgage. 

It  was  contended  that  the  wife  had  by  this  means  extinguished 
her  annuity ;  but  it  appearing  that  it  was  not  the  intention  of  the 
parties  to  destroy  this  annuity,  the  court  decreed  that  it  should 
not  be  aft'ected  by  the  fine. 

25.  So  where  a  jointure  was  settled  on  a  woman,  issuing  out 
of  some  houses  in  London,  which  were  burnt  down ;  the  woman 
joined  her  husband  in  levying  a  fine  of  the  houses,  to  create  a 
long  term  of  years,  for  raising  money  to  rebuild  them.  And  it 
was  agreed  that  the  woman  should  have  her  jointure  out  of  the 
reserved  rent  of  the  houses. 

Adjudged  that  the  fine  did  not  affect  the  jointure. 

26.  Every  kind  of  fine,  with  or  without  proclamations,  and 
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whether  levied  in  the  Court  of  Common  Pleas,  or  in  an  inferior 
court,  would  bar  a  married  woman;  for  fines  derived  tliis  effect 
from  the  principles  of  the  common  law,  and  not  from  any 
statute. 

27.  [So   a  husband   seised   in    right   of  his    wife    would    be  Husbands 

,  i-ri--i  seised  jure 

barred  by  a  fine  and  five  years'  nonclami  after  his  right  ac-  taons.  3  Bar. 

Crued.]  &  Aid.  474. 

28.  It  was  a  common  practice  for  a  husband  to  covenant  (a)  Kffectofa 

,,..„,.  .  1    o-      T  1     covenant  that  a 

that  his  wife  should  join  him  in  levying  a  fine;  and   bir  Joseph  married  woman 
Jekyll  has  said,  that  in  such  cases  the  Court  of  Chancery  has  iiaiiyfiia^rdyT 

3  P.  Wms. 

187.  n. 
(a)  [The  stat.  3  &  4  Will.  4.  c.  74.,  which  abolishes  fines  and  reccveiies,  and  sub- 
stitutes more  simple  modes  of  assurance,  provides  (s.  3.)  for  the  case  of  persons  liable 
under  covenants  to  levy  fines  or  suffer  recoveries  by  the  following  enactment :  "That 
in  case  any  person  shall,  after  the  31st  day  of  December,  1833,  be  liable  to  levy  a  fine, 
or  suffer  a  common  recovery,  of  lands  of  any  tenure  under  a  covenant  or  agreement 
already  entered  into,  or  hereafter  to  be  entered  into,  before  the  1st  day  of  January, 
1834  ;  then,  and  in  sucli  case,  if  all  the  purposes  intended  to  be  effected  by  such  fine 
or  recovery  can  be  effected  by  a  disposition  under  this  act,  the  person  liable  to  levy 
such  fine  or  suffer  such  recovery,  or  to  procure  some  other  person  to  levy  such  fine,  or 
suffer  such  recovery,  shall,  after  the  31st  day  of  December,  1833,  be  subject  and  liable 
under  such  covenant  or  agreement  to  make,  or  to  procure  to  be  made,  such  a  disposition 
under  this  act  as  will  effect  all  the  purposes  intended  to  be  effected  by  such  fine  or  reco- 
very ;  but  if  some  only  of  the  purposes  intended  to  be  effected  by  such  fine  or  recovery 
can  be  effected  by  a  disposition  under  this  act,  then  the  person  so  liable  to  levy  such 
fine,  or  suffer  such  recovery,  or  to  procure  some  other  person  to  levy  such  fine,  or  suffer 
such  recovery  as  aforesaid,  shall,  after  tiie  31st  day  of  December,  1833,  be  subject  and 
liable  under  such  covenant  or  agreement  to  make,  or  procure  to  be  made,  such  a  dispo- 
sition under  this  act  as  will  effect  such  of  the  purposes  intended  to  be  effected  by  such 
fine  or  recovery  as  can  be  effected  by  a  disposition  under  this  act ;  and  in  those  cases 
where  the  purposes  intended  to  be  effected  by  such  fine  or  recovery,  or  any  of  them, 
cannot  be  effected  by  any  disposition  under  this  act,  then  the  person  so  liable  to  levy 
such  fine  or  suffer  such  recovery,  or  to  procure  some  other  person  to  levy  such  fine  of 
suffer  such  recovery  as  aforesaid,  shall,  after  the  31st  day  of  December,  1833,  be  liable 
under  such  covenant  or  agreement  to  execute,  or  to  procure  to  be  executed,  some  deed 
whereby  the  person  intended  to  levy  such  fine  or  suffer  such  recovery,  shall  declare  his 
desire  that  such  deed  shall  have  the  same  operation  and  effect  as  such  fine  or  recovery 
would  have  had  if  the  same  had  been  actually  levied  or  suffered  ;  and  the  deed  by 
which  such  declaration  shall  be  made,  shall,  if  none  of  the  purposes  intended  to  be 
effected  by  such  fine  or  recovery,  can  be  effected  by  a  disposition  under  this  act,  have 
the  same  operation  and  effect  in  every  respect  as  such  fine  or  recovery  would  have  had 
if  the  same  had  been  actually  levied  or  suffered  ;  but  if  some  only  of  the  purposes  in- 
tended to  be  effected  by  such  fine  or  recovery  can  be  effected  by  a  disposition  under  this 
act,  then  the  deed  by  which  such  declaration  shall  be  made,  shall,  so  far  as  the  pur- 
poses intended  to  be  effected  by  such  fine  or  recovery  cannot  be  effected  by  a  disposi- 
tion under  this  act,  have  the  same  operation  and  effect  in  every  respect  as  such  fine  or 
recovery  would  have  had,  if  the  same  had  been  actually  levied  or  suffereil.] 
VOL.    V.  >i 
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decreed  the  husband  to  do  it,  for  that  he  has  undertaken  it,  and 
must  lie  by  it,  if  he  does  not  perform  it.  Because  (says  Mr, 
Cox)  in  all  these  cases  it  is  to  be  presumed  that  the  husband, 
where  he  covenants  tiiat  his  wife  shall  levy  a  fine,  has  first  gained 
her  consent  for  that  purpose  ;  and  that  the  interest  in  such  cove- 
nant has  been  taken  to  be  an  inheritance  descending  to  the  heir 
of  the  covenantee.  But  after  all,  if  it  can  be  made  appear  to 
have  been  impossible  for  the  husband  to  procure  the  concurrence 
of  his  wife  (as  suj>pose  there  are  differences  between  them), 
surely  the  Court  would  not  decree  an  impossibility  ;  especially 
where  the  husband  ofi'ers  to  return  all  the  money,  with  interest 
and  costs,  and  to  answer  all  the  damages. 

29.  [There  has  existed  much  difference  of  opinion  upon  the 
subject  of  the  preceding  section.  The  limits  of  equitable  juris- 
diction in  compelling  the  specific  performance  of  the  husband's 
covenant,  that  his  wife  shall  levy  a  fine,  appear  not  to  be  clearly 

16  Ves.  637.      settled.     The  Court  of  Chancery  does  not  in  general  enforce  the 
specific  performance  of  a  contract  against  a  party  not  legally 

^^'  k'^^T^?      competent  to  perform  it,  but  leaves  the  other  party  to  recover 

549.  1  Mad.  1.   damages  at  law  for  the  breach  of  the  contract. 

8  Ves.  515.  30.  Lord  Eldon's  observations  in  Emery  v.  Wase,  present  a 

forceable  answer  to  the  above  argument,  that  the  purchaser  is  en- 
titled to  presume  that  the  husband  has  gained  the  wife's  con- 
sent ;  his  lordship  there  remarks,  "  the  policy  of  the  law  is,  that 
a  wife  is  not  to  part  with  her  property,  but  by  her  own  sponta- 
neous and  free  will,  if  it  were  res  inlegra,  I  should  hesitate  long 
before  I  should  say,  the  husband  is  to  be  understood  to  have 
gained  her  consent,  and  the  presumption  is  to  be  made,  that  he 
obtained  it,  before  the  bargain,  to  avoid  all  the  fraud,  that  may 
be  afterwards  practised  to  procure  it.  I  should  have  hesitated 
long  in  following  up  that  presumption,  rather  than  the  principle 
of  the  policy  of  the  law :  for  if  a  man  chooses  to  contract  for  the 
estate  of  a  married  woman,  or  an  estate  subject  to  dower,  he 
knows  the  property  is  her's  altogether,  or  to  a  given  extent. 
The  purchaser  is  bound  to  regard  the  policy  of  the  law,  and  what 
right  has  he  to  complain,  if  she,  who  according  to  law  cannot 
part  with  her  property  but  by  her  own  free  will,  expressed  at  the 
time  of  that  act  of  record,  takes  advantage  of  the  locus  penilerUicc  : 
and  why  is  he  not  to  take  his  chance  of  damages  against  the 
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husband.  It  is  conceived  that  this  must  be  deemed  the  better 
opinion. 

3 J.  The  Court  has,  in  some  instances,  rescinded  the  contract  Otreadv. 

Hound,  4  Vin. 

imposmg  upon  the  husband  such  terms  as  it  deemed  reasonable,  Ab.  203.  pi.  4. 
and  the  husband  has  accordindy  been  decreed  to  repay  the  ])ur-  ijanrmve  ' 
chase  money.     •  2  \'es.  sen.  .07. 

•^  .  &  15elt.  Supp. 

32.  The  cases  in  favour  of  the  Court's  interference  to  compel  285.  2d  edit. 
the  specific  performance  of  the  husband's  covenant,  are  cited 

below,  (a)  and  are  chiefly  early  cases,  decided  at  a  period  when 
much  greater  latitude,  than  at  the  present  day,  was  exercised  in 
such  questions.  The  authorities  opposed  to  the  Court's  inter- 
ference are  also  cited  in  the  note.  (6)] 

33.  The  estate  of  a  devisee  might  be  barred  by  a  fine  and   Devisees, 
non-claim,  if  the  devisee  had   not  entered  on  the  lands  de- 
vised. 

34.  Thus  where  John  Metcalf  devised  lands  to  John  Gallant,  Hulm  v. 

an  infant  of  the  age  of  three  years,  in  fee  :  the  son  and  heir  of  cro.  Car.  200, 
John  Metcalf  entered  on  the  lands,  and  levied  a  fine  of  them. 
John  Gallant  the  infant  died  before  he  attained  his  full  age, 
leaving  a  sister  who  was  then  married. 

The  Court  was  of  opinion  that  the  sister  must  make  her  claim 
within  five  years  after  the  death  of  her  husband,  otherwise  the 
fine  would  bar  her. 

35.  Executors  to  whom  lands  are  devised  for  payment  of  debts,  G  Rep.  124  a. 
might  also  be  barred  by  a  fine  levied  of  the  lands  thus  devised,  if 

they  did  not  make  their  claim  in  due  time. 

36.  A  fine  is  a  good  bar  to  a  trust  estate,  as  well  as  to  a  leaal  Trust  estates. 

,-  •  1  ■     .,     •  Clifford  I.. 

one  ;  because  the  cestui  que  trust  has  an  equitable  interest,  and  Ashley, 

is  therefore  bound  to  pursue  the  proper  remedies  for  securing  it:  Salisbury^?;.'    ' 

and  if  this  were  not  the  case,  the  operation  of  a  fine  would  be  ^^sot.  id.  278. 

'  1  Ireem.  311. 

much  less  extensive  than  it  is,  as  there  are  so  many  trust  estates  2  Swanst. 

App.  G03 
(o)  [Berry  v.  Wade,  Finch,  180.     Voux  v.  Gleas,  Tolhill,   92.     Rust  v.  Whittle, 

lb.  94.     Griffin  v.  Tailor,  lb.  106.     Wheeler  v.  Newton,  2   Eq.  Ca.  Abr.  44.  pi.  5. 

Prec.  Ch.  16.    Baker  v.  Child,  2  Vern.  61.     Clark  7-.  Greenhill,  1  Dick.  91.     Hall  v. 

Hardy,  3  P.  Will.  187—9.   Barrington  v.  Horn,  5  Vin.  Abr.  547.  pi.  35.    2  Eq.  Ca. 

Abr.  17.  pi.  7.     Withers  v.  Pinchard.  cited  7  Yes.  475.     Morris  v.  Stephenson,  lb. 

474.    See  also  1  Roper's  Husb,  and  Wife,  540.  545.  note,  ed.  2. 

(ft)  [Daniel  v.  Adams,    Amb.  495.     Otread  v.  Round,  ubi  sup.     Emeiy  i'.  Wase, 

ubi  sup.     Davis  r.  Jones,  1  IS'ew  R.  269.     Howell  v.  George,  1  Mad.  1.     Martin  v. 

Mi  tchell,  2  Jac.  &  Walk.  425.] 

N    2 
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now  always  existing.  Thus  if  A.  is  seised  of  lands  in  trust  for 
B.  and  a  stranger  enters  on  those  lands,  and  levies  a  fine  of  them 
wit!)  proclanmtions:  if  five  years  pass  without  any  claim  being 
made,  tliis  fine  will  be  a  good  bar,  both  to  A.  who  had  the  legal 
estate,  and  to  B.  who  was  the  cestui  que  trust, 

37.  But  with  respect  to  equitable  titles  there  is  a  distinction  ; 
for  where   the  equity  charged  the  lands  only,  a  fine  and  non- 
claim  was  a  good  bar;  but  where  it  charged  the  person  only,  in 
respect  of  the  land,  it  was  then  no  bar. 
GilbCha.62.         Thus,  if  a  trustee  levied  a  fine  of  the  lands  whereof  he  was 

oee  2  J  &  U  al. 

150.  seised  in  trust,  to  a  person  who  had  notice  of  the  trust ;  or  if  a 

man  purchased  from  a  trustee,  with  notice,  and  levied  a  fine; 
the  cestui  que  trust  would  not  be  barred  :  because  the  fine  being 
levied  to  a  ]ierson,  or  by  a  person  who  has  notice  of  the  trust, 
the  land  would  continue  subject  to  the  trust;  and  therefore  the 
Court  of  Chancery  would  not  permit  the  fine  to  be  a  bar :  so 
that  whenever  a  person  was  charged  as  claiming  under  a  trustee, 
cH.'"*^*'  ^®  must  either  set  up  an  opposite  title,  and  deny  his  claiming 

under  the  trustee;  or  else  if  he  did  claim  under  the  trustee,  he 
nmst  set  forth  that  he  paid  a  valuable  consideration  for  the 
lands,  and  deny  that  he  had  any  notice  of  the  trust. 

38.  If  however  the  title  was  merely  a  legal  one,  and  a  man 
had  purchased  an  estate  which  he  saw  himself  had  a  defect  on 
the  face  of  the  deeds,  yet  the  fine  would  be  a  bar,  and  would  not 
affect  the  purchaser  with  notice,  so  as  to  make  him  a  trustee  for 
the  person  who  had  the  right:  because,  as  Lord  Hardwicke  ob- 
serves, this  would  be  carrying  it  much  too  far,  for  the  defect 
upon  the  face  of  the  deeds  is  often  the  occasion  of  the  fine's 
being  levied. 

Vide  infra,  39_   \^  should  howevcr  be  observed,   that  where  a  fine  was 

c.  14.  ' 

levied  by  a  trustee,  or  a  person  who  had  notice  of  the  trust,  it 
was  not  void  at  law,  but  the  person  to  whom  the  fine  was  levied, 
without  consideration,  or  with  notice,  became  himself  a  trustee 
for  the  real  owner. 

40.  Having  examined  in  what  cases  a  cestui  que  trust  might 

be  barred  of  his  trust  estate,  by  the  fine  of  a  stranger  ;  it  will  also 

be  necessary  to  inquire  how  far  a  fine  levied  by  a  cestui  que  trust 

himself  was  a  bar  to  his  trust  estate. 

27^Hen  H-iO  ^^'  "^^^^""^  ^^^  Statute  of  uses,  if  a  cestui  que  use  had  levied  a 

Bro.  Ab.  fine,  it  might  have  been  avoided  at  any  time  by  the  plea  quod 

Tit.  Fine.  pi.  4.  '  o  J  J  V         ^ 


3  Atk  631. 
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partes  Jinis  nihil  habuerunt ;  because  tlie  cestui  que  use  had  no 

estate  in  tlie  land,  but  was  barely  tenant  at  will  to  his  trustees. 

But  modern  Chancellors  have  very  much  altered  the  law  in  this  2  Cha.  R.  78. 

respect,  as  it  has  been  long  since  settled,  that  a  cestui  que  trust 

in  tail  might,  by  a  fine  duly  levied,  bar  his  issue,  as  fully  as  if  he 

had  the  legal  estate;  for  otherwise  trustees,  by  refusing,  or  by 

not  being  capable  of  executing  their  trust,  might  prevent  the 

tenant  in  tail  from  executing  the  power  given  him  by  the  law 

over  his  estate,  which   would   be  extremely  inconvenient,  and  l^asketv. 

•^  Pierce, 

tend  to  the  introduction  of  perpetuities.  Infra,  c.  li. 

42.  Where  a  married  woman  is  entitled  to  an  equitable  estate, 
for  her  sole  and  separate  use,  she  might  bar  it,  by  joining  with 
her  husband  in  a  fine. 

43.  A  woman  before  marriasce  conveyed,  with   her  husband's  Penne«. 
...  s  .;       '  Peacock, 

privity,  her  estate  to  trustees,  in  trust  to  pay  the  rents  and  pro-  Forrest,  41. 

fits  to  her  sole  and  separate  use  for  her  life  ;  and  after  her  de-  c.^i'g!^.  15. 
cease,  in  trust  for  such   uses  as  she,  whether  sole  or  covert, 
should  by  her  last  will  limit  and  appoint;  and  for  want  of  such 
appointment,  then  to  her  own  right  heirs  for  ever. 

The  husband  mortgaged  part  of  the  lands  for  a  term  of  500 
years,  and  then  a  fine  was  levied  by  the  husband  and  wife,  who 
both  declared  the  uses  of  the  fine,  us  to  the  mortgaged  premises, 
to  be  to  the  plaintiff,  the  mortgagee,  for  securing  the  payment  of 
his  principal  and  interest. 

The  wife,  by  order  of  the  Court,  answered  separately,  and  in- 
sisted in  her  answer  that  she  had  been  forced  to  join  her  husband 
by  duress,  insinuating  the  mortgage  to  be  fictitious,  and  in  trust 
for  the  husband,  in  order  to  defraud  her.  She  further  insisted 
that  there  was  no  power  reserved  to  her  to  dispose  of  her  real 
estate,  but  by  her  last  will ;  that  she  h^d  no  estate  in  the  pre- 
mises, and  that  the  fine  and  mortgage  were  both  void. 

It  was  argued  for  the  married  woman,  that  the  legal  estate 
being  in  the  trustees,  the  parties  to  the  fine  had  not  such  an 
estate  in  them  whereof  a  fine  could  be  levied,  to  bar  the  wife's 
right.  And  that  this  being  a  mere  naked  power,  without  any 
interest,  could  not  be  barred  by  the  fine,  but  remained  still  in 
the  wife,  by  force  of  the  first  conveyance. 

Lord  Talbot  said,  the  chief  objection  was,  that  the  legal  estate 
being  in  the  trustees,  the  husband  and  wife  had  not  such  an 
estate  in  the  land  whereof  a  fine  could  be  levied,  to  bar  the  wife's 
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right.  But  as  to  that,  it  was  very  well  known  that  the  opera- 
tion of  fines  and  recoveries  was  the  same  upon  trusts  as  upon 
legal  estates  :  and  if  so,  it  must  inevitably  follow,  that  an  estate 
for  life,  limited  to  the  wife,  and  the  remainder  limited  to  her  own 
right  heirs,  in  default  of  any  appointment  made  by  her  last  will, 
were  both  disposed  of  by  the  fine  ;  and  if  no  such  remainder  had 
been  limited  by  it,  as  the  estate  was  the  wife's  own,  and  moved 
originally  from  her,  whatever  was  not  conveyed,  would  have  re- 
mained in  her,  and  consequently  been  barred. 
Decreed  the  trustees  to  convey  to  the  mortgagee. 

Terms  for  years.      44.  Terms  for  years  might  be  barred  by  a  fine,  if  the  lessees 

were,  or  ever  might  have  been,  in  possession  of  the  lands. 

Saffyn'scase,  45,  Thus,  where  a  lease  for  years  was  made  of  certain  lands, 

5  Rep.  123.  ■'  ,     •     •  u 

Cro.  Ja.  60,  to  begin  after  the  determination  of  a  lease  then  subsistmg  ;  the 
first  term  expired,  the  second  lessee  neglected  to  enter,  and  the 
person  in  reversion  entered,  made  a  feoffment,  and  levied  a  fine 
with  proclamations  of  the  land.  Five  years  passed  without  any 
claim  being  made  by  the  second  lessee ;  and  the  question  was, 
whether  he  was  barred  by  the  fine. 

Ante,  c.  5.  It  vvas  resolved,  that  although  a  lessee  for  years  had  not  him- 

self such  an  estate  as  would  enable  him  to  levy  a  fine,  yet  it  did 
not  therefore  follow  that  his  interest  should  not  be  barred  by  a 
fine.  That  a  term  for  years  was  within  the  statute  4  Hen.  7., 
being  comprehended  under  the  word  itiierest ;  and  as  the  object 
of  that  act  was  to  prevent  strifes  and  debates,  it  would  not  have 
that  effect  if  its  operation  did  not  extend  to  long  terms  for  years, 
which  were  then  so  common. 

Isehamt).  4(3_  Jhis  principle  was  carried  so  far,  that  where  a  person, 

Morrice,  Cro.  '  ^  .  '  .  *  . 

Car.  109.  who  had  a  long  term  for  years,  assigned  it  over  to  a  trustee,  in 

trust  for  himself,  then  purchased  the  freehold  and  inheritance  of 
the  lands,  and  levied  a  fine,  it  was  resolved  that  the  term  was 
barred,  the  assignee  of  it  having  suffered  five  years  to  pass  with- 
out making  any  claim. 

2  Vent.  32y.  ]\ir.  Justice  Ventris  has  taken  notice  of  this  case,  and  ob- 

served that  the  cognizee  of  the  fine,  who  was  also  the  purchaser 
of  the  freehold,  did  not  know  of  the  term,  or  that  it  was  held  in 
trust  for  him  ;  so  that  if  the  fine  had  not  barred  it,  he  would 
have  been  cheated.  But  that  where  a  term  is  assigned  in  trust 
for  the  person  who  is  seised  of  the  inheritance,  and  who  is  in 
possession,  u  (inc  levied  by  him  will  not  destroy  the  term ;  be- 
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cause  the  owner  of  the  inheritance  is,  in  cases  of  this  kind, 

tenant  at  will  to  his  trustee.     And  this  doctrine  has  ever  since   i  '-ev.  272. 
11  1  1         •     •  ,     1        •       •    1        1  1  Vent.  82. 

been  adhered  to  ;  so  that  it  is  now  a  settled  principle,  that  terms  sid.  460. 
for  years,  which  are  kept  on  foot  by  purchasers  for  the  purpose       ^  "^    ' 
of  protecting  the  inheritance,  are  not  barred  by  fine  ;  otherwise 
fines  would  frequently  weaken  the  interest  of  purchasers,  instead 
of  adding  to  their  security. 

47.  It  is  also  fully  established,  that  a  term  of  years  which  is 
vested  in  trustees,  on  any  other  particular  trust,  except  that  of 
protecting  the  inheritance,  might  be  barred  by  a  fine  and  non- 
claim. 

48.  Thus,  where  A.  had  a  term  for  years  vested  in  him,  for  Hanmert;. 
securing  children's  portions;  B.,  being   in  possession,  levied  a  Comb.'G?. 
fine,  and  five  years  passed  without  any  claim  being  made.     It  'i^*^2V33    '^' 
was  resolved  by  the  Court  of  K.  B.  that,  admitting  the  term  was 

in  trust,  it  was  barred  by  the  fine. 

49.  If  a  person  makes  a  lease  for  years,  and  still  continues 
in  possession,  he  is  considered  as  tenant  at  will  to  the  lessee  for 
years;  and  if  the  lessor,  being  thus  in  possession,  levied  a  fine, 
it  would  be  no  bar  to  the  term  for  years :  because  the  possession 
of  the  tenant  at  will  being  the  possession  of  the  person  in  re- 
mainder, his  interest  was  not  devested  ;  and  it  will  be  shown  in  Ch.  13. 
a  subsequent  chapter,  that  no  estate  was  barred  by  a  fine,  unless 

it  were  devested  out  of  the  real  owner. 

50.  We  have  seen  that  a  copyholder  cannot  implead,  or  be  Copyholds. 
impleaded,  for  his  copyhold  in  the  King's  Courts ;  and  therefore 

could  not  levy  a  fine  of  it  in  the  Court  of  Common  Pleas.  But 
notwithstanding,  a  copyhold  estate  was  considered  as  an  interest 
within  the  statute  4  Hen.  7.,  and  therefore  might  be  barred  by  a 
fine,  levied  by  the  person  who  had  the  freehold  of  the  land. 

51.  Thus,  Lord  Coke  says,  if  a  copyholder  be  disseised,  and  Coke,  Cop. 
the  disseisor  levies  a  fine  with  proclamations,  and  five  years  pass 
without  any  claim  made,  this  is  a  bar  both  to  the  lord  and  to  the 
copyholder. 

52.  It  was  resolved  by  the  Court  of  Common  Pleas  in  10  Jac.  Margaret 
that  lands  held  by  copy  of  court-roll  were  within  the  words  and  9  Rep.  i04.  ' 
intent  of  the  statute  4  Hen.  7.     For  as  leases  for  years  were 
considered  within  the  act,  on  account  of  the  word  interest ;  and 

because  great   mischief,  vexation,   and  trouble  would  ensue,  if' 
leases  for  years  were  not  within  the  act;  so,  greater  mischief, 
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Ognell  V. 
Arlington, 
1  Mod.  217. 


Powers  appen- 
dant and  in 
gross. 

1  Inst.  237  a. 
3  Rep.  83  a. 
But  see  Jersey 
I.  Ueane, 
B.  70.  &  s.65n 


Digges's  case, 
i  Rep.  173. 
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vexation,  and  trouble  would  ensue,  if  the  act  did  not  extend  to 
customary  lands,  held  by  copy ;  for  a  great  portion  of  them  was 
granted  in  fee  simple. 

53.  There  is  a  custom  in  most  manors,  that  copyholds  may 
be  entailed  ;  but  even  if  a  fine  was  allowed  to  be  levied  of  a 
copyhold  in  the  court  of  the  manor  of  which  it  was  held,  it 
would  not  bar  such  an  entail,  because  it  was  not  levied  pur- 
suant to  the  statute  4  Hen  7.,  unless  it  was  allowed  by  the 
custom  to  have  that  effect,  (a) 

54.  Estates  held  by  statute  merchant,  statute  staple,  and  elegit, 
are  comprehended  within  the  4  Hen.  7.,  and  might  therefore  be 
barred  by  a  fine  and  nonclaim  ;  provided  the  lands  were  actually 
extended. 

55.  Thus,  upon  a  trial  at  bar,  the  court  delivered  it  as  law  to 
the  jury,  that  where  lands  were  actually  extended,  on  a  writ  of 
elegit,  the  tenant  by  elegit  might  be  barred  by  a  fine  and  non- 
claim  ;  and  that  where  an  inquisition  upon  an  elegit  is  found,  the 
party  has  the  possession  before  entry,  and  may  bring  an  eject- 
ment, or  action  of  trespass. 

56.  So  in  the  case  of  Dighton  v.  Greenvil,  which  will  be 
stated  in  the  next  chapter,  all  the  judges  agreed,  that,  although 
the  cognizees  of  statutes  merchant  did  not  enter,  yet  that  they 
had  possession  in  law,  in  consequence  of  their  extents  and 
liberates,  which  gave  them  a  right  of  entry ;  and,  therefore,  they 
might  be  barred  by  a  fine. 

57.  Powers  appendant,  or  in  gross,  might  be  barred  by  a  fine 
levied  of  the  lands  to  which  such  powers  related,  by  the  person  to 
whom  the  powers  were  reserved  ;  because,  by  the  fine,  the  person 
acknowledged  all  his  right  and  interest  in  the  lands  to  be  vested 
in  another,  and  therefore  it  would  be  repugnant  to  that  acknow- 
ledgement that  he  should  ever  afterwards  claim  any  power  over 
those  lands.  Besides,  a  power  appendant,  or  in  gross,  being  part 
of  the  old  dominion,  is  considered  as  an  interest  which  may  be 
released. 

58.  C.  Digges  being  seised  in  fee,  covenanted  to  stand  seised 
to  the  use  of  himself  for  life,  remainder  over  ;  reserving  to  him- 


(o)  [Copyholds,  as  well  as  lands  in  England  of  other  tenures,  are  within  the  statute 
3&4  Will.  4.  C.74.,  for  abolishing  fines  and  recoveries,  and  it  substitutes  other  mode* 
of  assurance  in  lieu  of  customary  fines  and  recoveries,  ss.  50.  to  54.  inclusive,  infra, 
htle  47-1 


Title  XXXV.  Fine.  Ch.  X.  i-.  58—64.  185 

self  a  power  of  revocation,  by  deed,  indented  and  enrolled. 
C.  Digges  revoked  the  uses ;  but  before  the  deed  of  revocation 
was  enrolled,  he  levied  a  fine  of  the  lands. 

It  was  resolved,  that  the  fine  being  levied  before  the  enrolment  See  West  v. 

«,,,»  .  -Ill-  1  i-  Mernev,  1  Russ. 

ot  the  deed  or  revocation,  until  which  time  ttie  revocation  was  &  M.433. 
imperfect,  had  destroyed  the  power. 

59.  In   the  case   of    Penne  v.   Peacock,  Lord  Talbot   said,  Ante,  s.  43. 
that  the  power  being  coupled  with  an  interest,  and  annexed  to 

the  wife's  inheritance,  it  was  destroyed  by  the  fine:  since,  that  vide  Jiullock 
a  lease  and  release,  or  any  other  conveyance,  would  carry  with  ^i^  ■i'z^^l',  \g, 
them  all  powers  that  were  joined  to  the  estate. 

60.  A  power  of  revocation  might  also  be  destroyed  in  part,  by  i  Inst.  237  a. 

r.  1       ■  1         ■      1        n  fill  1  I  IT      lOUch.  501. 

a  fine  being  levied  of  part  of  the  land  ;  and  yet  the  power  would 
continue  good  as  to  the  residue. 

61.  [So  a  power  to  charge  an  estate  with  portions  for  the 
benefit  of  the  children  of  the  donee  of  the  power,  might  also  be 
extinguished  by  the  fine  of  the  donee. 

62.  Thus  in   Bickley  v.  Guest,  an  estate  was  by  marriage  iRus.  &M. 
settlement  limited  to  the  husband  for  life,  to  the  wife  for  life,  to 
trustees  for  a  term  of  400  years,  remainder  to  the   heirs  of  the 

body  of  the  wife  by  the  husband,  remainder  to  the  husband,  his 
heirs  and  assigns.  The  trusts  of  the  term  were,  in  case  there 
should  be  a  younger  child  or  younger  children  of  the  marriage, 
who  should  attain  21,  that  the  trustees  should  raise  any  sura 
not  exceeding  200/.  as  the  husband  and  wife  jointly  by  deed,  or 
as  the  survivor  by  deed  or  will  should  appoint.  There  were 
younger  children:  the  wife  died  without  concurring  in  any  ap- 
pointment, and  after  her  death  the  husband  levied  a  fine.  Sir  See  also  West 
"  _  V.  Berney, 

John  Leach,  M.R.  held  the  power  extinguished.]  lb.  433. 

63.  Where  a  person,  who  had  a  power  appendant  or  in  gross, 
levied  a  fine  of  the  lands  to  which  the  power  related,  and  after- 
wards by  deed  declared  that  such  fine  should  enure  as  an 
execution  of  his  power,  the  fine  and  deckiration  of  uses  would, 
in  that  case,  be  considered  as  one  assurance,  and  would  not 
destroy  the  power. 

64.  Thus,  in  the  case  of  Herring  v.  Browne,  it  was  objected.  Tit- 32.  c.  17. 
that  Sir  J.  Williams,  by  levying  the  fine  without  any  precedent 
declaration  of  uses  to  which  it  should  enure,  had  destroyed  his 

power  of  revocation  :  for  the  deed,  being  subsequent  to  the  fine, 
was  inefiectual,  because  there  was  an  intermediate  time,  between 
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the  levying  of  the  fine  and  the  execution  of  the  deed,  in  which 
the  forfeiture  attached,  and  the  power  was  destroyed  ;  so  that  no 
subsequent  act  could  purge  the  forfeiture  which  once  attached, 
nor  revive  the  power  which  was  destroyed.  For  these  reasons, 
and  upon' the  authority  of  Digges's  case,  it  was  adjudged  by 
the  Court  of  K.  B.  that  Sir  J.  Williams  had,  by  levying  the  fine, 
destroyed  his  power  of  revocation ;  and  therefore  that  the  sub- 
sequent declaration  of  uses  was  void. 
Carth.  22.  Qu  a  writ  of  crror,  in  the  Exchequer  Chamber,  this  judgment 

was  reversed,  by  the  opinion  of  six  Judges  against  two  :  it  being 
determined  that  the  fine  and  declaration  of  uses  were  to  be  con- 
sidered as  one  and  the  same  conveyance,  and  operated  as  an 
execution,  and  not  as  an  extinguishment  of  the  power.     It  was 
agreed,  that  a  fine  alone,  without  a  deed  to  declare  the  uses  of 
it,  would  have  extinguished  the  power  ;  but  that  it  was  otherwise, 
where  there   was  a  deed  declaring   what  the  intention   of  the 
parties  was  when  the  fine  was  levied  ;  and  although  the  date  of 
the  deed  was  subsequent  to  that  of  the  fine,  for  no  other  reason, 
perhaps,  but  because  the  fine  was  levied  in  the  vacation,  and  was 
dated  as  of  the  preceding  term,  still  it  was  possible  that  the  deed 
was  executed  at  the  time  the  fine  was  acknowledged  :  so  that  it 
would  be  unreasonable  to  make  a  forfeiture  or  extinguishment 
of  a  right  merely  by  relation,  which  was  but  a  fiction  of  law. 
Doug.  45.  S.P.       65.  This  doctrine  has  been  confirmed  by  the  Court  of  King's 
Bench,  in  the  case  of  Doe  v.  Whitehead,  which  will  be  stated  in 
a  subsequent  chapter.     So  that  now,  whenever  a  fine  is  levied, 
and  a  declaration  of  the  uses  of  it  is  afterwards  executed,  the 
fine  and  declaration  of  uses  will  be  considered  one  assurance,  (a) 
But  not  powers        gQ.  Powcrs  [simply]  collateral  to  the  land,  which  were  not 
joined  with  an  interest,  could  not  be  barred  or  destroyed  by  fines 
levied  by  the  persons  to  whom  such  powers  were  reserved ;  be- 


[  simply  ]  colla 

teral. 

1  Inst.  237  a. 

Tit.  32.  c.  19. 


(rt)  [Modem  authorities  appear  to  liave  established  the  following  rule,  that  where  the 
parties  levying  a  fine  by  a  cotemporaneous  deed  declare  the  uses  for  a  specific  purpose, 
there,  although  the  legal  effect  of  the  fine  unexplained  and  uncontrolled  would  be  to 
destroy  and  extinguish  contingent  estates,  powers,  and  other  interests  in  the  parties 
levying  it,  yet  that  its  nature  is  not  so  inflexible,  but  that  it  will  bend  to  and  be  con- 
trolled by  the  intention,  and  conseijuently  the  fine  and  deed  of  declaration  being  taken 
together  as  one  assurance,  that  the  0|)eiation  of  tlic  fine  siiall  be  so  restrained  and  regu- 
lated, as  to  effectuate  the  real  object  of  the  parties  to  the  transaction.  Jersey  v.  Deane, 
5  13ar&  Aid.  569.     Davics  v.  Bush,  1  M'Clcl.  &  Yo.  68.] 
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cause  they  were  considered  as  bare  and  naked  authorities,  which 
could  not  be  released  or  devested. 

67.  Thus  it  is  said  by  Lord  Chief  Justice  Popham  in  Digges's   i  Rep.  174  a. 
case,  that  if  a  feoffment  was  made  to  A.  in  fee,  to  divers  uses, 

with  a  proviso  that  it  should  be  lawful  for  B.  to  revoke  those 
uses  ;  B.  could  not  in  that  case  release  his  power ;  and  a  fine 
levied  by  him  would  not  extinguish  it ;  for  it  was  merely 
collateral,  and  the  land  did  not  move  from  him,  nor  should  the 
party  be  in  by  him,  nor  under  him. 

68.  It  followed  from  the  same  principle,  that  a  power  col- 
lateral to  the  land,  could  not  be  barred  by  the  fine  of  a 
stranger. 

69.  Thus,  where  a  person,  by  a  proviso  in  his  marriage  settle-  Willis i;. 
ment,  gave  his  intended  wife  a  power  to  dispose  of  100/.  to  such  i  Atk.474. 
persons  as  she  should  appoint,  to  be  paid  within  one  year  after 

his  decease ;  and,  in  default  of  payment,  one  John  Moreton  was 
empowered  to  make  a  lease  of  certain  lands,  to  raise  that  sum. 
The  wife,  in  a  year  after  the  death  of  her  husband,  made  an  ap- 
pointment of  the  100/.,  but  it  was  not  paid.  The  heir  of  the 
husband  levied  a  fine  of  the  land,  and  five  years  passed  ;  after- 
wards, the  appointees  of  the  100/.  brought  their  bill  to  be  paid 
that  sum. 

Lord  Hardwicke  observed,  that  though,  by  the  several  statutes 
relating  to  fines,  all  right,  claim,  and  interest  which  strangers 
had,  were  barred  by  a  fine ;  yet  that  such  a  stranger  as  John 
Moreton,  who  had  no  interest,  but  only  a  bare  naked  power,  and 
who  could  not  have  made  an  entry,  was  not  affected  by  it. 

70.  Lands  were  settled  to  the  use  of  the  husband  for  life,  re-  jersey  t;.Deane, 
raainder  to  the  use  of  the  wife  for  life,  remainder  to  their  sons  ^^'^^'  ^^^' 
successively  in  tail  male ;  and  for  default  of  such  issue  to  the 

use  of.the  wife  in  fee,  if  she  should  survive  the  husband,  but  if 
she  should  not  survive,  to  the  use  of  the  daughters  successively 
in  tail  male ;  and  in  default  of  such  issue,  to  such  uses  as  the 
wife  should  appoint ;  and  in  default  of  appointment,  to  her  in 
fee.  The  settlement  contained  a  power  for  the  trustees,  with  the 
consent  of  the  husband  and  wife,  to  sell  or  exchange,  and  a  co- 
venant for  further  assurance.  In  pursuance  of  the  settlement, 
fines  were  levied.  Subsequently  other  fines  were  levied  by  the 
husband  and  wife,  which  were  declared  to  be  taken,  to  corrobo- 
rate the  uses  of  the  settlement  antecedent  to  the  limitation  to  the 
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A  right  of  entry, 


Mayor  cf  Lon- 
don r.  AH'ord, 
(!ro.  Car.  575. 
W.  Jones,  462. 


Touch.  154. 


Cromwel's  case, 
2  Rep. 69. 


Thomasin  v. 
Mackworth, 
Carter,  75. 
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use  of  the  wife  in  fee  simple,  and  sul)ject  tlieieto,  to  such  uses  as 
the  wife  should  by  deed  or  will  appoint.  On  a  case  sent  by  the 
Vice  Chancellor  to  the  Court  of  King's  Bench,  it  was  held,  that 
the  latter  fines  did  not  operate  to  extinguish,  destroy,  or  suspend 
the  power  of  the  husbund  and  wife  to  direct  a  sale  or  exchange 
of  the  estates. 

71.  A  rioht  or  title  of  entry  for  a  condition  broken,  might  be 
barred  by  a  fine  levied  by  the  grantee  or  devisee  of  the  condi- 
tional estate. 

72.  Thus,  where  lands  were  devised  to  trustees  and  their  heirs, 
upon  condition  that  they  should  pay  a  certain  stun  of  money 
every  year,  for  the  support  of  a  schoolmaster,  &c. ;  and  on  non- 
performance of  the  trusts,  the  lands  were  devised  over  to  other 
persons.  The  trustees  neglected  to  perform  the  trusts,  and  levied 
a  fine  of  the  lands. 

It  was  determined  that  the  fine  was  a  good  bar  to  the  persons 
who  had  a  title  to  enter  on  breach  of  the  condition. 

73.  A  title  of  entry  for  a  condition  broken  might  also  be  barred 
by  a  fine  levied  by  the  grantor  of  the  conditional  estate;  as  if  a 
person  made  a  feoffment  upon  condition,  and  before  the  condi- 
tion was  broken,  the  feoffor  levied  a  fine  of  the  same  lands, 
either  to  the  feoffee,  or  to  any  other  person  ;  the  condition  would 
be  thereby  discharged  for  ever. 

74.  But  if  the  fine  had  been  levied  for  the  purpose  of  corrobo- 
ratino-  the  conveyance  l)y  which  the  condition  was  created,  it 
would  not  have  destroyed  the  condition  ;  for  in  that  case  the  fine 
and  conveyance  would  be  construed  together,  and  would  operate 
as  one  assurance. 

75.  It  seems  that  a  right  or  title  of  entry  on  any  other  account 
might  also  be  barred  by  a  fine. 

70.  H.  Mackworth,  upon  his  marriage,  made  a  feoffment  to 
trustees  and  their  heirs,  to  the  use  of  himself  for  life,  remainder 
to  his  eldest  son  in  tail,  reversion  to  himself  in  fee  ;  and  cove- 
nanted to  pay  200/.  to  the  trustees  within  three  months  after  the 
birth  of  each  child  ;  with  a  declaration,  that  if  such  payment  wa^ 
not  made,  then  the  feoffees  and  their  heirs  should  stand  seised 
of  the  premises  until  they  had  levied  the  said  sums.  The  money 
was  not  paid  ;  so  that  the  estate  of  II.  Mackworth,  being  with  a 
niwusque,cedL&ed  ;  but  the  trustees  did  not  enter.  H.  Mackworth, 
on  the  marriage  of  his  son,  conveyed   the  lands  by  lease  and  re- 
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lease  to  uses,  and  levied  a  fine  to  those  uses  ;  after  whicli,  five 
years  passed  without  any  entry  or  claim. 

Lord  Chief  Justice  Bridgeman  delivered  the  opinion  of  the 
Court,  that  the  entry  of  the  trustees  was  barred  by  the  fine. 

77.  A  fine  and  nonclaim  is  a  good  bar  to  a  writ  of  error,  in   Writs  of  error. 
consequence  of  the  word  actions  in  the  second  saving  in  the  stat.  ,,.  Beifield, 

4  Hen.  7.     And  a  fine  is  also  a  good  bar  to  a  writ  of  error,  to  re-  ^'■°--^^-  ^32. 
verse  a  common  recovery. 

78.  [In  closing  the  present  chapter,  the  reader  is  reminded 
that  in  various  parts  of  this,  and  the  preceding  volumes,  will  be 
found  most  of  the  clauses  of  the  3  &  4  Will.  4.  c.  74.,  by  which 
fines  and  recoveries  are  abolished,  and  more  simple  modes  of  as- 
surance substituted.  The  effects  of  deeds  executed  in  accordance 
with  the  requisitions  of  the  above  act,  in  many  respects  corre- 
spond with  those  which  attended  fines  and  recoveries  ;  but  of 
course  the  bar  by  five  years'  nonclaim  is  abolished,  with  the  fine 
upon  which  it  was  grounded  :  some  further  beneficial  effects, 
however,  which  did  not  in  certain  cases  result  from  a  fine  or  re- 
covery, are  now  attainable  by  dispositions  under  the  above  act.] 
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CHAP.  XL 

Different  Savings  in  the  Statute  4  Hen.  VII.  and    Exceptions 
in  favour  of  Infants,  Femes  Covert j  S^c. 


Sect.    1.  First  Saving. 
6.  Second  Saving. 
24.  Married  Women  within  the 
Saving. 

28.  And  Bishops,  Deans,  &)C. 

29.  And  Persons  having  Offices. 


Sect.  30.  And  Strangers  having  dif- 
ferent Rights. 

38.  Third  Saving. 

40.  Exceptions  in  favour  of  In- 
fants,  Sfc. 

53.  Case  of  Persons  dying  under 
their  Disabilities. 


Section  I. 

First  saving.  TiiE  great  inconvenienccs  which  arose  from  the  statute  of  non- 
claim,  were  removed  by  that  of  4  Hen.  7. ;  and  a  proper  medium 
established,  between  the  unbounded  latitude  given  by  the  first  of 
these  statutes  and  the  rigour  of  the  common  law  ;  for  the  doc- 
trine of  nonclaim  was  restored,  but  the  time  allowed  for  making 
a  claim  was  extended  from  one  year  to  five  years. 

2.  The  words  of  this  clause,  which  is  called  the  first  saving, 
are,  "  Saving  to  every  person  and  persons,  and  to  their  heirs, 
other  than  the  parties  to  the  said  fiee,  such  right,  title,  claim, 
and  interest,  as  they  have  to  or  in  the  said  lands,  tenements,  or 
hereditaments,  at  the  time  of  such  fine  engrossed  ;  so  that  they 
pursue  their  title,  claim,  or  interest,  by  way  of  action  or  lawful 
entry,  within  five  years  next  after  the  same  proclamations  had 
and  made." 

Touch.  30.  3.  In  consequence  of  this  clause,  all  those  who  had  any  pre- 

sent right  or  claim  to  lands  whereof  a  fine  had  been  levied,  were 
allowed  five  years,  to  be  computed  from  the  day  on  which  the 
last  proclamation  was  made,  to  make  their  claim.     And  although 

2  VVils.  R.  19.  there  was  no  transmutation  of  possession,  and  the  cognizor  was 
in  of  the  old  use,  yet  after  five  years  it  would  operate  as  a  bar  to 
all  claims  whatever. 
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4.  If,  therefore,  a  tenant  in  tail  was  disseised,  and  the  disseisor  3  Hep.  87  b. 
levied  a  fine  with  proclamations,  the  tenant  in  tail,  having  a  pre- 
sent right,  was  within  the  first  saving  of  the  statute,  and  might 

defeat  the  fine  at  any  time  within  five  years  after  the  last  procla- 
mation had  been  made;  but  if  he  neglected  to  make  his  claim 
within  that  time,  he  was  for  ever  barred  :  and  if  the  tenant  in 
tail  died  before  the  five  years  expired,  his  issue  might  avoid  the 
fine  within  the  five  years,  but  not  after. 

5.  With  respect  to  the  modes  of  avoiding  a  fine  within  the 
term  prescribed  by  the  statute,  they  will  be  pointed  out  in  a  sub- 
sequent chapter.  Ch.  14. 

6.  By  the  common  law,  persons  in  remainder,  and  also  the  re-  Second  saving. 
versioners,  were  frequently  barred  by  the  neglect  of  the  particu- 
lar tenant  to  make  a  claim  within  a  year  and  a  day  after  a  fine 

was  levied ;  and  this  is  commonly  assigned  as  the  reason  for 
making  the  statute  of  nonclaim.  But  all  cases  of  this  kind  are 
particularly  provided  for  by  the  following  clause  in  the  statute 
4  Hen.  7.  s.  4.,  which  is  usually  called  the  second  saving. 

7.  "  And  also  saving  to  all  other  persons  such  action,  right, 
title,  claim,  and  interest  in  or  to  the  said  lands,  tenements,  or 
other  hereditaments,  as  shall  first  grow,  remain,  or  descend,  or 
come  to  them,  after  the  said  fine  engrossed  and  proclamations 
made,  by  force  of  any  gift  in  tail,  or  by  any  other  cause  or 
matter,  had  and  made  before  the  said  fine  levied ;  so  that  they 
take  their  action,  or  pursue  their  said  right  and  title,  according 
to  law,  within  five  years  next  after  such  action,  right,  claim, 
title,  or  interest  to  them  accrued,  descended,  fallen  or  come." 

8.  In  consequence  of  this  clause,  all  those  to  whom  a  right 
accrued  at  any  time  after  a  fine  had  been  levied,  from  any  cause 
which  existed  before  the  fine  was  levied,  were  allowed  five  years, 
to  be  computed  from  the  day  on  which  their  right  first  accrued, 
to  make  their  claim. 

9.  Thus  if  a  tenant  in  tail  made  a  feoffrnent,  and  the  feoffee  Plowd.  374. 
levied  a  fine,  the  issue  in  tail  was  within  the  second  saving,  and       ^^' 
had  five  years  from  the  death  of  his  father  to  make  his  claim, 

and  avoid  the  fine ;  because  he  was  the  first  to  whom  a  right  ac- 
crued and  descended  after  the  fine  was  levied,  for  his  father 
could  not  enter  against  his  own  feoffment. 

10.  In  the  same  manner,  if  a  tenant  in  tail  bargained  and  sold  Penystonr. 
his  estate  tail  to  a  stranger  in  fee,  who  levied  a  fine  of  it  with  cro.  Eiiz,  896. 
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proclamations,  the  issue  in  tail  was  within  the  second  saving; 
because  the  right  first  accrued  to  him,  as  his  ancestor  could  not 
enter  against  his  own  bargain  and  sale. 

11.  If  a  tenant  in  tail  discontinued  his  estate,  reserving  a 
rent,  and  died,  and  the  issue  in  tail  accepted  of  the  rent  from 
the  discontinuee,  who  afterwards  levied  a  fine  with  proclama- 
tions ;  the  acceptance  of  the  rent  by  the  issue  in  tail  barred  him 
from  claiming  the  estate  tail.  But  upon  the  death  of  the  issue 
in  tail,  his  issue  would  have  five  years  to  avoid  the  fine,  in  con- 
sequence of  the  second  saving,  because  he  was  the  first  person 
to  whom  the  right  of  reversing  the  fine  accrued. 

12.  If  tenant  in  tail  levied  a  fine,  and  five  years  passed,  and 
afterwards  the  tenant  in  tail  died  without  issue,  the  persons  in 
remainder  and  reversion  are  within  the  second  saving,  and  had 
therefore  five  years  to  make  their  claim  from  the  death  of  the 
tenant  in  tail  without  issue,  because  their  right  did  not  accrue 
till  the  determination  of  the  estate  tail. 

13.  A  cestui  que  trust  in  tail  might  not  only  bar  his  own  issue 
by  a  fine,  but  also  the  persons  in  remainder  or  reversion,  unless 
they  made  their  claim  within  five  years  after  the  expiration  of 
the  estate  tail. 

14.  A  person  devised  lands  to  trustees  for  ninety-nine  years, 
for  the  payment  of  his  debts  and  legacies  ;  and  in  case  they 
should  not  act  within  six  months  after  his  decease,  then  he  de- 
vised the  same  lands  to  another  person  and  his  heirs,  in  trust  to 
pay  his  debts  and  legacies  ;  and  afterwards  to  A.  in  tail,  re- 
mainder to  B.  in  tail.  A.  levied  a  fine,  and  died  without  issue ; 
five  years  passed  without  any  claim  by  B. 

Lord  Keeper  North  was  of  opinion,  that  this  fine  by  cestui  que 
trust  in  tail,  and  the  nonclaim,  barred  the  remainder-man  in  tail ; 
for  equitable  rights  were  as  well  to  be  barred  by  fines  as  titles  at 
law. 

15.  Where  there  was  a  term  for  years  existing  at  the  time 
when  an  estate  tail  determined,  the  remainder-man  or  reversioner 
was  allowed  five  years  from  the  determination  of  such  term  to 
make  his  claim.  («) 

IG.  If  lands  were  extended  upon  two  statutes,  and  the  person 
who  was  seised  of  the  land  levied  a  fine,  it  devested  the  estates 

(a)  [See  Stat.  3  &  4  Will.  4.  c.  27.  ss.  8,  9.   and  supra.     Vol.  iii.  p.  439.  s.  29. 
note  Ca).] 
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of  the  cognizees  of  such  statutes,  and  the  cognizee  of  the  first 
statute  must  have  made  his  claim  within  five  years  after  the  fine 
was  levied,  otherwise  he  would  have  been  for  ever  barred.  But 
with  respect  to  the  cognizee  of  the  second  statute,  he  need  not 
have  made  his  claim  till  satisfaction  had  been  entered  on  record 
on  the  first  statute,  because  that  was  the  only  proper  determina-  Tit.  14. 
tion  of  an  extent  of  that  kind  ;  so  that  he  had  five  years  from 
that  time  to  avoid  the  fine,  by  the  second  saving,  for  till  then  his 
right  did  not  accrue. 

17.  Thomas  Lewis,  being  seised   in  fee  of  the  premises  in  Dighton  v. 
question,  acknowledged  a  statute  for  1,200/.  to  William  Knight ;  2  Vent.  i333. 
he  afterwards  acknovvledjred  another  statute  for  1000/.  to  Richard  \  ^K"^v,Ia' 

=  1  Skin.  2o0. 

Gerrard,  and  another  for  5000/.  to  Sir  James  Elwes  and  Richard 
Burrows;  execution  was  sued  out  on  all  these  statutes,  and  the 
lands  were  extended.  Thomas  Lewis,  being  in  actual  possession, 
sold  the  lands  for  4000/.  to  John  Lewis,  and  levied  a  fine  of 
them  with  proclamations.  John  Lewis  devised  the  lands  to  his 
brother  Edward  Lewis,  and  the  heirs  male  of  his  body,. and,  for 
want  of  such  issue,  to  his  own  two  daughters.  John  Lewis 
died ;  and  Edward  Lewis,  being  in  actual  possession,  levied  a 
fine  with  proclamations,  to  the  use  of  himself  and  his  heirs,  and 
died  without  issue,  whereby  the  lands  descended  to  the  two 
daughters  of  John  Lewis,  who  entered,  and  having  married  the 
Earls  of  Huntingdon  and  Scarsdale,  they  also  entered,  and  were 
seised  in  right  of  their  wives.  Administration  to  Burrows,  the 
surviving  cognizee  of  the  last  statute,  was  committed  to  Ann, 
wife  of  the  defendant  Green vil,  as  to  that  statute  and  the  extent 
thereon  ;  and  Greenvil  and  his  wife,  who  was  also  administra- 
trix to  Gerrard  the  cognizee  of  the  second  statute,  having  ac- 
knowledged satisfaction  upon  it,  and  caused  it  to  be  vacated, 
entered  upon  the  Earls  of  Huntingdon  and  Scarsdale,  as  admi- 
nistratrix to  Burrows,  in  whom  the  last  statute  was  vested,  and 
claimed  the  money  due  on  it ;  whereupon  the  said  Earls  brought 
an  ejectment  in  the  Court  of  King's  Bench,  in  the  name  of 
Dighton,  for  the  recovery  of  the  lands.  The  question  was, 
whether  Greenvil,  a  representative  to  Burrows,  the  cognizee  of 
the  last  statute,  which  was  a  reversionary  interest,  to  commence 
after  the  determination  of  Gerrard's  extent,  was  barred  by  the 
fine  of  Thomas  Lewis  and  five  years  nonclaim,  or  was  within  the 
second  saving  of  the  statute  4  Hen.  7.  and  should  be  allowed 
VOL.  v.  o 
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five  years  to  make  his  claim  from  tlie  lime  wlioii  satisfaction 
was  acknowledged  on  Genard's  statute.  Tlie  case  was  argued 
several  times  in  the  Court  of  King's  Bench,  and  in  4  Jac.  1. 
judgment  was  given  for  Greenvil,  that  Burrovvs's  interest  was 
not  barred  by  the  fine.  A  writ  of  error  was  brought  in  the  Ex- 
chequer Chamber,  where  the  case  was  also  several  times  argued. 

Vide  2  Vent.       Mr.  Justice  Ventris  contended,  that   there  was  a  very   great 

333- 

difference  between  this  case  and  the  case  of  reversions  on  estates 
for  lives  or  years.  1.  Because  in  those  estates  there  was,  either 
by  an  express  limitation  of  the  parties  or  the  operation  of  law,  a 
certain  end  of  the  estate  beyond  which  it  could  not  last,  and 
until  which  it  was  not  properly  determined,  which  an  estate  held 
by  extent  has  not.  2.  Because  if  a  person,  wlio  has  a  reversion 
after  an  estate  held  by  extent,  was  allowed  five  years  to  make 
his  claim  after  the  extent  was  determined  by  a  perception  of  the 
profits,  or  an  acknowledgment  of  satisfaction  on  record,  then  a 
claim  was  let  in  after  an  estate  which  no  man  could  see  the  end 
of;  for  no  person  could  tell  when  an  extent  would  be  satisfied  by 
a  perception  of  the  profits,  and  much  less  whether  satisfaction 
would  ever  be  acknowledged  ;  whereas  other  estates  have  a 
known  and  certain  determination,  so  that  it  would  be  impossible 
to  tell  within  what  space  of  time  a  possession  could  be  quieted, 
and  thus  the  great  end  of  the  statute  of  Fines  would  be  defeated. 
3.  Because  it  would  be  in  the  power  of  the  party  who  had  the 
extent,  to  protract  the  time  as  long  as  he  pleased  ;  for,  until  he 
thought  proper  to  bring  a  scire  facias  ad  computa)idum,  the  statute 
would  never  be  satisfied  ;  so  that  it  would  be  in  the  power  of  a 
stranger  to  make  the  estate  of  a  person  who  was  in  possession 
under  a  fine,  liable  to  a  future  claim  as  long  as  he  pleased. 
The  judgment  of  the  Court  of  King's  Bench  was  reversed  by  a 
majority  of  six  Judges  against  two.  But  that  Court  refused  to 
award  execution,  because  there  was  a  mistake  in  the  writ  of 
error ;  upon  which  a  new  writ  of  error  was  brought,  whereon 
the  judgment  was  affirmed  for  Greenvil,  there  being  three 
Judges  for  reversing,  and  three  for  affirming  ;  and  a  majority 
being  required  to  reverse  the  judgment,  it  was  of  course  to 
stand. 

A  writ  of  error  was  then  brought  in  the  House  of  Lords,  where 
it  was  contended,  on  the  part  of  the  plaintiff,  that  Mr.  Greenvil 
could  not,  by  acknowledging  satisfaction  on  Gerrard's  statute? 
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gain  any  new  right  to  enter,  to  avoid  the  fine  levied  by  Edward 
Lewis  about  nine  years  before,  by  which,  and  by  five  years  non- 
claim,  his  interest  in  the  last  extent  was  barred,  because  an  entry 
might  and  ought  then  to  have  been  made  into  the  extended  es- 
tate ;  and  the  contrary  opinion  would  tend  very  much  to  weaken 
the  security  of  a  fine  and  nonclaim,  which  is  the  liighest  and 
best  security  in  the  law  for  quieting  people  in  their  estates,  and 
preventing  suits ;  and  it  would,  therefore,  be  of  very  pernicious 
consequence  to  all  purchasers  and  owners  of  estates,  if  such  old 
dormant  incumbrances  were  set  up  against  a  fine  and  nonclaim, 
and  supported  by  such  a  method  as  the  vacating  a  statute  long 
before  extinguished,  for,  thereby,  estates  might  be  incumbered 
which  had  been  long  enjoyed  without  interruption. 

On  the  other  side,  it  was  argued  for  the  defendant,  that  it  was 
not  necessary  to  make  any  claim  upon  Burrows's  statute,  until 
Gerrard's  statute  appeared  upon  record  to  be  satisfied,  and  so  a 
claim  made  by  the  defendant  by  entry  upon  the  premises,  within 
five  years  after  satisfaction  entered  upon  record,  on  Gerrard's 
statute,  was  sufficient  to  prevent  Burrows's  extent  from  being 
barred  by  the  fine.     That  this  case  did  not  differ  in  reason  from 
the  common  and  known  case,  where  A.,  tenant  for  life,  remainder 
in  fee  to  B.,  is  disseised,  and  the  disseisor  levies  a  fine,  and  there 
is  five  years'  nonclaim ;  though  the  estate  of  tenant  for  life  be 
barred  by  this  five  years'  nonclaim,  and  the  remainder-man  may. 
if  he  please,  enter  upon  the  five  years'  nonclaim  by  tenant  for 
life,  yet  he  may  waive  such  entry,  and  will  have  a  new  period  of 
five  years  after  the  death  of  tenant  for  life,  to  make  his  claim  : 
so,  although  Burrows  might,  if  he  had  pleased,  have  entered 
upon  the  five  years'  nonclaim  by  Gerrard,  yet  he  might  stay  and 
expect  until  satisfaction  was  entered  upon  the  record  of  Gerrard's 
statute  ;  for,  as  the  death  of  the  tenant  for  life  is  the  proper  and 
natural  determination  of  an  estate  for  life,  so  the  entering  satis- 
faction  upon  record  is  the  proper  and  natural  determination  of 
an  extent  upon  a  statute;  and,  in  the  one  case,  as  well   as  the 
other,  before  such  determination,  the  remainder-man  or  rever- 
sioner is  not  compellable  to  make  his  claim  to  avoid  the  fine. 
The  judgment  of  the  Court  of  King's  Bench  was  affirmed. 
18.  If  there  were  no  person  who  had  a  right  to  make  a  claim 
at  the  time  when  a  fine  was  levied,  and  afterwards  some  person 
did  acquire  such  a  right,  he  was  allowed  five  years,  from  the 

o  2 
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lime  when  lie  acquired  the  right  of  avoiding  the  fine,  to  make 
his  claim, 
ci'f  d'^C^  ^  T^^'        ^^"  '^^"^  where  a  person  who  was  entitled  to  a  term  for  years 
61.  in  reversion,  expectant  on  another  term  for  years,  died  ;  the  first 

term  expired,  the  lessor  entered,  and  levied  a  fine  with  proclama- 
tions ;  five  years  passed  before  administration  was  granted  of  the 
effects  of  the  j)erson  who  had  the  reversionary  term. 

It  was  resolved,  that  the  administrator  was  within  the  second 
saving  of  the  statute,  and  should  have  five  years  to  pursue  his 
right  from  the  time  administration  was  granted  ;  because  till 
then  there  was  no  one  who  could  claim. 

20.  No  person,  however,  is  within  the  second  saving  but  he  to 
whom  the  right  of  avoiding  the  fine  first  accrued  ;  so  that  those 
who  claimed  under  the  person  to  whom  such  right  first  accrued, 
were  only  allowed  so  much  of  the  five  years  as  had  not  elapsed 
in  the  lifetime  of  their  ancestor. 

3  Ke*^  rtI^  '^^'  ^^^^^  ^^  ^^  ^'"^^^  down  by  the  two  Chief  Justices  Dyer  and 

Jenk.  Cent.  6.     Catline,  in  the  case  of  Stowell  v.  Zouche,  that  if  a  tenant  in  tail 
Eiiz.  896.  be  disseised,  and  the  disseisor  levies  a  fine,  the  right  of  reversing 

the  fine  first  accrues  to,  and  attaches  in,  the  tenant  in  tail  him- 
self; so  that  if  he  lets  the  five  years  pass  without  impeaching 
the  fine,  and  then  dies,  his  issue  will  be  for  ever  barred  ;  for  they 
are  not  within  the  second  saving,  because  the  right  first  accrued 
to  their  ancestor,  and  not  to  them.  The  Justices  Southcot  and 
Weston  dissented  from  this  opinion,  and  contended  that  every 
issue  in  tail  should  iiave  five  years,  as  a  new  right  came  to  every 
one  of  them  j)er  J'ormarn  doiii ;  which  right,  as  they  took  it,  the 
makers  of  the  act  intended  to  preserve,  and  to  this  purpose  the 
words,  "  by  force  of  any  gift  in  tail,"  were  put  in  the  second 
saving.  But  this  opinion  was  utterly  disallowed  by  the  Chief 
Justices,  who  said  that  the  word  Jirst,  which  ought  to  be  added 
to  the  word  descend,  and  then  it  would  be,  shall  Jirst  descend,  will 
not  suffer  every  descent  to  have  five  years. 
273,  note.  22.  Plowden  was  of  opinion  that  the  purview   of  the  stat. 

4  Hen.  7.  is  only  against  those  who  have  right  at  the  time  of  the 
fine  levied  ;  or  have  future  right  upon  cause  arising  before  ;  and 
that  as  to  rights  accruing  after  a  fine  is  levied,  they  are  not 
barred  by  the  statute.  This  doctrine  is  nearly  transcribed  into 
r'a.  22.  the  Touchstone,  where  it  is  said,  "  Such  as  have  neither  present 

nor  future  right,  at  the  time  of  the  levying  of  the  fine,  by  reason 
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of  any  matter  before  the  fine,  but  whose  right  groweth  either  en- 
tirely after,  or  partly  before,  and  partly  after  the  fine ;  and  these 
are  not  barred  at  all  by  the  fine,  but  they  may  make  the  claim,  &c. 
when  they  will." 

This  opinion  has,  however,  been  entirely  exploded  in  the  fol- 
lowing case,  in  which  it  was  held  that  no  new  cause  of  avoiding 
a  fine  can  arise  after  the  fine.  That  every  right  of  avoiding  a 
fine  must  conmience  in  the  party  or  his  ancestor,  testator,  or  in- 
testate, upon  a  cause  existing  before  the  fine  was  levied  ;  so  that 
no  alienation  or  disposition  can  be  made,  which  can  introduce 
strangers  into  the  situation  of  claiming  a  new  title,  or  cause  of 
entry,  or  action. 

23.  R.  Browne  devised  a  tenement  to  his  wife  Ann,  his  son  Goodright 

"w  ]*  orrGStci  • 

Philip,  and  his  daughter  Eleanor,  for  and  during  the  term  of  the  g  East.  552. 
natural  lives  of  the  said  Philip  and  Eleanor,  and  the  longest 
liver  of  them,  and  after  the  decease  of  the  survivor  of  ihem  the 
said  Philip  and  Eleanor,  then  the  reversion  of  the  said  tenement 
to  be  to  the  executors  of  the  said  Philip  for  forty  years.  The 
testator  died  in  1677,  and  the  reversion  in  fee  of  the  tenement 
thus  devised,  descended  to  Robert  Browne,  the  eldest  son  of  the 
devisor.  Ann  and  Eleanor  Browne  died  in  1723,  leaving  Philip 
surviving  them,  who  in  1733  levied  a  fine  with  proclamations  of 
the  said  tenement,  to  William  Forrester  and  his  heirs,  who  there- 
upon entered.  The  reversion  in  fee  of  the  tenement  was  sold  in 
•  1683  to  Thomas  Burton,  who  in  the  year  1735,  two  years  after 
the  fine  was  levied,  made  his  will  and  devised  the  same  to  Robert 
Burton  for  life,  remainder  to  his  first  and  other  sons  in  tail. 
Thomas  Burton  died  in  1735;  and  Robert  Burton,  the  devisee 
for  life,  died  in  1803,  leaving  issue  Robert  Burton  his  eldest  son, 
who  in  1805  entered  on  the  premises  to  avoid  the  fine,  and  de- 
vised the  same  to  the  plaintiff. 

The  case  was  argued  in  the  Court  of  King's  Bench,  where 
judgment  was  given  for  the  defendant  upon  a  point  that  will  be 
stated  hereafter.     Upon  a  writ  of  error  in  the  Exchequer  Cham-  Tii.  38.  c.  3. 
ber,  the  defendant  contended  that  the  plaintiti:'  was  barred  by  the  i  Taunt.  578. 
fine  and  non-claim,  not  having  made  his  entry  within  five  years 
after  the  expiration  of  the  term  of  forty  years,  created  by  the  will  Tit.  31  c.  2. 
of  Richard  Burton.     That  as  the  devisee  for  life  under  the  will 
of  Thomas  Burton  only  died  in  1803,  it  was  urged  for  the  plain- 
tiff", that  the  entrv  made  in   1805  was  in  good  time;  but  if  this 
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were  so,  it  would  entirely  put  an  end  to  the  statute  of  nonclaim, 
for  by  creating  estates  for  life  or  in  tail,  the  time  might  be  pro- 
longed ad  injinitum.  But  in  construing  the  stat.  4  Hen.  7.,  it 
was  to  be  observed  tliat  the  several  particular  estates  all  made 
only  one  estate  in  fee  simple.  It  was  clear  that  if  the  time  began 
to  run  against  the  ancestor,  it  continued  to  run  against  the  heir 
or  devisee. 

Sir  James  Mansfield,  Chief  Justice,  said,  the  Court  was 
unanimously  of  opinion  that  the  right  of  entry  was  confined  to 
five  years  after  the  expiration  of  the  forty  years'  term.  The 
devise  was  to  Philip  Brown  for  life,  with  remainder  to  his  execu- 
tors for  a  term  of  forty  years.  He  died  in  1738,  and  the  term 
which  then  commenced  expired  in  1778.  When  the  fine  was 
levied,  Robert  Browne  [meaning  Thomas  Burton]  was  seised  in 
fee  of  the  reversion  ;  consequently,  if  he  had  lived  to  1778,  he 
and  his  heir  would  have  been  bound  to  claim  within  five  years 
from  1778,  in  which  year  the  forty  years  expired.  If  he  would 
have  been  bound  to  claim  within  five  years  from  that  time,  the 
question  was,  whether  he  could  by  his  will  give  a  right  to  avoid 
the  fine  at  a  more  distant  period  than  the  end  of  the  five  years. 
If  he  might,  he  could  equally  limit  the  estate  to  500  or  5000  men 
in  succession,  and  their  heirs  in  tail,  and  so  keep  the  right  of 
entry  alive  for  a  century  or  more.  This  would  be  the  conse- 
quence ;  and  a  most  extraordinary  consequence  it  would  be. 
Whether  it  can  be  so,  depends  upon  the  words  of  the  statute  of 
Fines,  which  are,  '*  the  said  proclamations  so  made,  the  said  fine 
to  be  a  final  end,  and  conclude  as  well  privies  as  strangers  to  the 
same." 

Stopping  here,  the  question  was,  since  a  man  and  his  heirs 
are  barred,  is  a  man,  and  his  devisees,  barred  ?  or  has  the  statute 
of  wills  this  effect,  that  more  time  is  required  to  bar  a  right  of 
entry  against  a  devisee  than  against  an  heir?  or  is  not  the 
devisee  exactly  in  tlie  same  state  as  the  heir  ?  He  had  never 
heard  it  disputed ;  and  if  so  he  was  barred  at  the  end  of  five 
years  after  the  forty  years.  But  it  was  said  there  was  a  saving 
of  future  rights,  and  every  person  shall  have  five  years  from  the 
accruer  of  such  future  rights.  This  depended  on  the  words  of 
the  statute — "  Saving  to  all  other  persons  such  action,  riglit, 
title,  claim  and  interest,  in  or  to  the  said  lands,  tenements,  or 
other  hereditaments,  as  first  shall  grow,  remain,  or  descend,  or 
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come  to  them,  after  the  said  fine  engrossed,  and  proclamations, 
made,  by  force  of  any  gift  in  tail,  or  by  any  other  cause  or  matter 
had  and  made  before  the  said  fine  levied  ;  so  that  they  take  their 
action,  or  pursue  their  said  right  and  title  according  to  law, 
within  five  years  next  after  such  action,  right,  title,  claim,  or 
interest  to  them  accrued,  descended,  remained,  fallen,  or  come." 
This  was  confined  to  persons  whose  future  right  first  accrued 
after  the  fine,  by  gift  in  tail,  or  other  cause  or  matter  had  and 
made  before  the  fine  levied.     Did  the  title  of  the  lessor  of  the 
plaintiff  first  accrue  to  him  after  the  fine,  as  a  distinct  original 
title,  by  matter  before  the  fine  ?     Certainly  not.     At  the  time  of 
the  fine,  T.  Burton  was  seised  in  fee  in  reversion,  and  made  his 
will  after  the  fine  levied,  in  which  he  devised  the  premises  to 
Robert  Burton  for  life,  with  remainder  in  tail  to  the  lessor  of  the 
plaintiff.     His  title  therefore  was  a  part  of  the  same  estate,  the 
same  fee,  which  T.  Burton  had  at  the  lime  of  the  fine  levied, 
and  which  first  accrued  before  the  fine.     The  plaintiff  was  driven 
to  contend,  that  the  words,  "  before  the  fine  levied,"  mean  the 
same  thing  as  after  the  fine  levied.     But  the  lessor  of  the  plain- 
tiff having    this  estate  tail,  in  order  to  bring  him    within  the 
saving,  it  was  said  that  the  case  was  the  same  as  if  he  had  had 
it  before  the  fine  levied.     But  to  hold  this,  would  be  to  prevent 
the  statute  entirely  ;  and  it  would  have  the  monstrous  conse- 
quence, that  though  the  person  seised,  at  the  time  of  the  fine 
levied,  must  have  entered  within  five  years  after  the  forty  years, 
he  could  by  his  will  give  his  devisee  a  right  of  entry  for  a  hun- 
dred years.     The  Court  was  therefore  of  opinion  that  the  judg- 
ment must  be  affirmed,  because  no  entry  was  made  within  five 
years  after  the  expiration  of  the  forty  years,  which  determined 
in  1778. 

24.  In  consequence  of  the  statute  32  Hen.  8.  c.  28.  which  will  ^larried  women 
be  stated  hereafter,  a  fine  levied  by  a  husband  alone,  of  any  lands  saving. 
which  were  the  freehold  and  inheritance  of  the  wife,  should  not     '  ^ 
be   prejudicial  to  the  wife  or  her  heirs  ;  but  she  or  they  might 
enter  on  the  lands  and  defeat  such  fine.     Although  the  words 
of  this  act  are  very  general ;  yet  if  the  husband  levied  a  fine  Dyer,  72  b. 
with  proclamations,  the  wife    was  bound    to  enter  within  five  sRep.  72  b. 
years  after  the  death  of  her  husband ;  and  if  she  did  not,  she 
would  not  only  be  barred  of  her  entry,  but  also  of  her  right ;  for 
the  object  of  the  statute  was  only  to  provide  against  the  dis- 
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continuance,  which  was  a  grievance  peculiar  to  married  women, 
but  not  to  invahdate  fines  duly  levied,  as  to  married  women ; 
they  having  a  remedy  in  common  with  others,  by  entry  or  claim, 
to  avoid  the  fine.  Besides,  though  the  words  of  the  statute  are 
general — "That  such  a  fine  shall  not  be  prejudicial  to  the  wife 
or  her  lieirs;"  yet  the  following  words,  "  l^ut  that  she  may  law- 
fully enter,  according  to  her  right  and  title  therein,"  are  explana- 
tory, and  allow  her  an  entry  only  in  those  cases  where  she  had 
a  right  before  the  statute. 

25.  If  a  married  man  levied  a  fine  of  his  own  estate,  and  five 
years  jiassed,  his  wife  was  not  thereby  barred  of  her  dower,  but 
was  within  the  second  saving  of  the  statute,  and  was  allowed 
five  years  from  the  death  of  her  husband  to  make  her  claim  ; 
because  her  title  to  dower  did  not  accrue  till  that  period. 

Plowden  was  of  opinion,  that  in  a  case  of  this  kind  the  wife 
was  not  bound  to  make  her  claim  within  five  years  after  the 
death  of  her  husband,  but  might  claim  her  dower  at  any  indefi- 
nite period  of  time.  The  contrary,  however,  was  expressly  de- 
termined in  4  Hen.  8. ;  and  that  determination  has  ever  since 
been  held  to  be  good  law. 

26.  If  the  wife's  title  to  dower  did  not  accrue  at  the  death  of 
her  husband,  but  commenced  at  at  a  subsequent  period,  she 
would  be  allowed  five  years  from  the  time  when  it  accrued. 

27.  A  married  man  levied  a  fine  with  proclamations,  and  was 
afterwards  indicted  and  outlawed  for  high  treason.  Some  years 
after  his  death,  his  heirs  reversed  the  outlawry  by  writ  of  error, 
and  then  the  wife  claimed  her  dower. 

It  was  resolved,  that  although  more  than  five  years  had  elapsed 
since  the  death  of  the  husband,  yet  the  fine  was  no  bar  to  her; 
because,  as  long  as  the  attainder  for  treason  stood  in  force,  she 
could  not  claim  her  dower  ;  but  as  soon  as  the  outlawry  was 
reversed,  a  title  to  dower  first  accrued  to  her,  and  therefore  she 
was  within  the  second  saving,  and  had  five  years  from  the  rever- 
sal of  the  outlawry  to  pursue  her  right. 

28.  Although  the  statute  4  Hen.  7.  does  not  extend  to  the 
possessions  of  tiic  church,  yet  in  case  a  bishop,  dean,  vicar,  pre- 
bendary, or  other  ecclesiastical  person  neglected  to  make  his 
claim  within  five  years  after  a  fine  was  levied,  of  an  estate  to 
which  he  was  entitled  in  right  of  his  bishopric,  &c.  he  would 
be  barred  durins:  his  life ;   but  his  successors  are  within  the  second 
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saving,  and  would  be  allowed  five  years  to  avoid  the  fine,  from 
the  time  of  their  becoming  entitled  to  the  lands. 

29.  In  the  same  manner  all  persons  having  offices  for  life,  to  And  persons 

'  1        u    •      liaving  offices. 

which  lands  and  tenements  are  annexed,  must  have  made  their  piowd.  538. 

claim  within  five  years  after  a  fine  had  been  levied  of  such  lands 

and  tenements  ;  otherwise  they  would  be  barred  during  their 

lives.     But  each  successive  officer  is  within  the  second  saving, 

and  would  be  allowed  five  years  to  avoid  the  fine,  from  the  time 

when  he  became  entitled  to  the  lands. 

30.  Strangers  to  fines  having  several  different  and  distinct  And  strangers 

°  °  1     J  1    having  different 

rights,  by  several  titles,  accruing  at  different  times,  had  several  rights. 
periods  of  five  years  allowed  them  to  avoid  a  fine  ;  that  is,  five 
years  after  the  accruing  of  each  title  :  so  that  if  a  right  accrued 
to  a  stranger,  when  a  fine  was  levied,  which  he  neglected  to 
pursue  within  the  limited  time,  and  another  right  accrued  to  the 
same  'stranger,  at  any  time  after ;  he  was  then  comprehended 
within  the  second  saving  of  the  statute,  as  to  the  new  right, 
upon  the  principle,  i\\2X  qiiando  duo  jura  in  una  persona  concur- 
runt,  aquum  est  ac  si  essent  in  diversis. 

This  construction  is  certainly  not  consistent  with  the  letter  of  9  Rep.  105  b. 
the  statute ;  for  in  consequence  of  the  words,  other  persons,  it 
appears  clearly  to  have  been  the  intention  of  the  legislature,  that 
no  person  who  was  comprehended  in  the  first  saving,  should 
take  advantage  of  the  second  saving ;  and  Lord  Chief  Justice  piowd.  372. 
Dyer,  in  the  case  of  Stowell  v.  Zouche,  contended  that  this  was 
the  true  construction  of  the  statute ;  but,  however,  the  law  has  Cro.  Eliz.220, 
always  been  held  to  be  otherwise. 

31.  Tenant  for  Hfe  levied  a  fine  to  a  stranger ;  the  person  in  Laundf. 
reversion  neglected  to  enter  within  five  years  after  the  fine  was  c"o.  eh^.  954. 
levied ;  afterwards  the  tenant  for  life  died :  ^  ^^P-  ^^  ^• 

It  was  determined  that  the  reversioner  should  have  another 
period  of  five  years,  from  the  death  of  the  tenant  for  life,  to  make 
his  claim;  for  in  this  case  two  distinct  rights  accrued  to  him;  infra,  c.  12. 
the  first  upon  the  forfeiture  which  the  tenant  for  life  committed 
by  levying  the  fine,  and  the  second  by  the  acquisition  of  the  re- 
version, in  consequence  of  the  death  of  the  tenant  for  life.  («) 

32.  It  is  laid  down  by  Lord  Coke,  that  if  a  lessee  for  years  is  9  Rep.  105  b, 
ousted,  and  the  person  in  reversion  disseised,  and  the  disseisor 

(a)  [See  stat.  3  &  4  Will.  4.  c.  27.  ss.  3,  4,  5.     Sup.  Vol.  III.  Tit.  31.  c.  2.  s.  36. 
and  note  (a).] 


Jenk.  (i  Cent 
Ca.  45. 
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levies  a  fine  with  proclamations,  both  the  lessor  and  lessee  are 
barred,  if  they  do  not  make  their  claim  within  five  years  after 
the  fine  has  been  levied  ;  and  the  lessor  will  not  be  allowed  a 
new  period  of  five  years,  after  the  expiration  of  the  term,  to 
make  his  claim  ;  because  the  lessor  might  have  brought  an  assise 
or  other  real  action,  immediately  after  the  tine  was  levied ;  and 
being  thus  comprehended  within  the  first  saving,  he  cannot  take 
advantage  of  the  second  saving.  This  doctrine  has,  however, 
been  since  contradicted,  and  is  not  now  held  to  be  law. 
Fermor's  case,  33.  A  lessee  for  twenty-one  years,  who  was  seised  in  fee  of 
2  And.  176.  Other  lands  in  the  same  manor,  made  a  lease  for  life  of  all  his 
lands,  and  levied  a  fine  with  proclamations  of  as  many  messuages 
and  acres  of  land  as  comprehended,  not  only  the  lands  whereof 
he  was  seised  in  fee,  but  also  the  lands  w^hich  he  held  for  years. 
He  afterwards  continued  in  possession,  and  paid  his  rent.  Upon 
the  expiration  of  the  term,  the  lessee  claimed  the  inheritance  of 
the  land  which  he  had  held  by  lease,  and  would  have  barred  the 
lessor,  by  means  of  the  fine  and  nonclaim.  But  it  was  deter- 
mined by  all  the  Judges,  that  the  lessor  should  have  a  new  pe- 
riod of  five  years  from  the  expiration  of  the  term,  to  make  his 
claim,  and  avoid  the  fine. 

34.  This  determination  is  said  by  Lord  Coke  to  have  been 
founded  on  the  circumstances  of  fraud  which  appeared  in  the 
case;  the   principal  of  which  was,  that  the  lessee  continued  in 
possession  after  he  had  levied  a  fine,  and  regularly  paid  his  rent, 
I  Vent.  241,  2.  SO  that  the  lessor  could  have  no  notice  that  a  fine  had  been  le- 
'■^  ^^^-       vied  of  his  lands.     But  in  other  books  the  judgment  is  said  not 

to  have  been  founded  on  the  fraud  which  appeared  in  the  case, 
but  upon  the  true  construction  of  the  statute.  And  the  doctrine 
that  where  a  lessee  for  years  makes  a  feoffment,  and  then  levies 
a  fine,  the  lessor  need  not  make  his  claim  within  five  years  after 
the  fine  has  been  levied,  but  is  allowed  another  period  of  five 
years,  from  the  determination  of  the  term,  was  finally  established 
in  the  following  case. 
Whaley  v.  35.  A  lessee  for  years  made  a  feoffment,  and  then  levied  a 

1  Vent. 241.       fine;  five  years  passed;  and  the  question  was,   whether   the 
2Lev^5'>^^^'    lessor  was  barred  by  his  nonclaim  during  the  five  years  which 
1  Atk.571.        elapsed  immediately  after  the  fine  was  levied  ;  or  should  be  com- 
prehended within  the  second  saving  of  the  statute  4  Hen.  7.  and 
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be  allowed  another  period  of  five  years,  from  the  expiration  of 
the  terra,  to  avoid  the  fine. 

The  Court  resolved  that  the  lessor  should  have  five  years 
from  the  expiration  of  the  term  to  avoid  the  fine  ;  in  the  same 
manner  as  if  a  lessee  for  life  had  levied  a  fine;  the  cases  being 
exactly  similar. 

36.  No  person  who  is  within  the  first  saving  of  the  statute 
4  Hen.  7.  can  be  comprehended  within  the  second  saving,  unless 
the  second  right  which  accrues  to  him  is  different  from  the  first 
right :  for  if  it  is  only  the  same  right  which  accrues  a  second 
time,  the  nonclaim,  during  the  five  years  after  the  right  first  ac- 
crued, will  be  a  good  bar. 

37.  A  tenant  in  tail  made  a  lease  for  three  lives,  which  was  Salvia  v.  Clerk, 
not  warranted  by  the  statute  32  Hen.  8.  c.  28. ;  he  then  levied  a  sawie  t-.* 
fine,  and  died  without  issue.     Five  years  passed  without  any  g  Q^\y  j^^  ^ 
claim  by  the  person  in  remainder;  but  on  the  expiration  of  the  208. 

lease  he  entered. 

The  Court  resolved  that  he  was  barred  by  his  nonclaim  during 
the  five  years  which  elapsed  immediately  after  failure  of  issue  of 
the  tenant  in  tail ;  and  should  not  have  a  new  period  of  five 
years,  after  the  expiration  of  the  lease;  because  the  lease  being 
void  as  to  him,  he  had  no  other  title  after  the  expiration  of  the 
lease  than  he  had  before  ;  for  his  title  arose  by  the  death  of  the 
tenant  in  tail  without  issue,  when  he  might  have  brought  his 
formedon. 

38.  There  is  a  third  saving  in  the  statute  4  Hen.  7.  in  the  fol-  Of  the  third 
lowing  words — "  Saving  to  every  person  or  persons,  not  party 

nor  privy  to  the  said  fine,  their  exception  to  avoid  the  same  fine 
by  that,  that  those  which  were  parties  to  the  fine  nor  any  of 
them,  nor  no  person  or  persons  to  their  use,  nor  to  the  use  of  any 
of  them,  had  nothing  in  the  lands  and  tenements  comprised  in 
the  said  fine,  at  the  time  of  the  said  fine  levied." 

39.  This  clause  is  merely  a  confirmation  of  the  old  law,  by  Ante,  c.  5. 
which  a  fine  might  be  avoided  by  showing  that  the  parties  had         ' 

no  estate  of  freehold  in  the  lands  ;  but  it  has  been  already  ob- 
served, that  it  was  not  necessary  for  a  tenant  in  tail  to  be  in  pos-  Ante,  c.  9. 
session  of  the  estate  tail  when  he  levied  a  fine ;  and  the  issue  in  Infra,  c.  14. 
tail  being  here  described  by  the  word  privy,  are  not  within  this 
saving. 
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Exceptions  in  40.  It  has  been  stated  that  at  common  law,  and  also  by  the 

favour  of  in- 

faiits,  &c.  statute  De  moth  levandifmes,  all  those  who  laboured  under  cer- 

tain disabilities  at  the  time  when  a  fine  was  levied,  were  not 
affected  by  it ;  but  they  or  their  heirs  might  avoid  it  at  any 
distance  of  time.  This  doctrine  was  altered  by  the  statute 
4  Hen.  7.  which  excepts  married  women,  unless  they  are  parties 
to  the  fine,  and  all  persons  then  being  within  the  age  of  twenty- 
one  years,  in  prison,  or  out  of  the  realm,  or  not  of  whole  mind  at 
the  time  of  the  said  fine  levied,  not  parties  to  such  fine,  out  of 
the  body  of  the  act.  But  at  the  end  of  the  second  saving  is  the 
following  clause  respecting  them. 

41.  "  i\nd  if  the  same  persons  at  the  time  of  such  action, 
right,  and  title  accrued,  descended,  remained,  or  come  unto 
them,  be  covert  de  baron,  or  within  age,  in  prison,  or  out  of  this 
land,  or  not  of  whole  mind,  then  it  is  ordained,  &.c.  that  their 
action,  right,  and  title  be  reserved  and  saved  to  them  and  their 
heirs,  until  they  come  and  be  at  their  full  age  of  twenty-one 
years,  out  of  prison,  within  this  land,  uncovert,  and  of  whole 
mind  :  so  that  they  or  their  heirs  take  their  said  actions  or  their 
lawful  entry,  according  to  their  right  and  title,  within  five  years 
next  after  that  they  come  and  be  at  their  full  age,  out  of  prison, 
within  this  land,  uncovert,  and  of  whole  mind  ;  and  the  same 
action  pursue,  or  other  lawful  entry  take,  according  to  law." 

42.  "  And  also  it  is  ordained,  &c.  that  all  such  persons  as  be 
covert  de  baron,  not  party  to  the  fine,  and  every  person  being 
within  the  age  of  twenty  one  years,  in  prison,  or  out  of  this  land, 
or  not  of  whole  mind,  at  the  times  of  the  said  fines  levied  and 
engrossed,  and  by  this  said  act  afore  except,  having  any  right  or 
title  or  cause  of  action  to  any  of  the  said  lands  and  other  here- 
ditaments, that  they  or  their  heirs,  inheritable  to  the  same,  take 
their  said  actions  or  lawful  entry,  according  to  their  right  and 
title,  within  five  years  next  after  that  they  come  and  be  of  age 
of  twenty-one  years,  out  of  prison,  uncovert,  within  this  land, 
and  of  whole  mind,  and  the  same  actions  sue,  or  their  lawful 
entry  take  and  pursue  according  to  the  law  ;  and  if  they  do  not 
take  their  actions  and  entry  as  is  aforesaid,  that  they  and  every 
of  them,  and  their  heirs,  and  the  heirs  of  every  of  them,  be  con- 
cluded by  the  said  fines  for  ever,  in  like  form  as  they  be  that  be 
parties  or  privies  to  the  said  fines." 

43.  In  consequence  of  these  two  clauses,  all  those  who  laboured 
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under  any  of  the  disabilities  therein  specified,  either  at  the  time 
vvlieu  a  fine  was  levied,  or  when  a  right  to  lands,  whereof  a  fine 
had  been  levied,  first  accrued  to  them,  were  allowed  five  years 
from  the  removal  of  their  disabilities  to  make  their  claim,  (a) 

44.  Althouoh  the  statute  4  Hen.  7.  allows  infants  five  years  Plowd.366, 

='  ,         1     •        1    •  *    '  Leon.  215. 

after  they  have  attained  their  full  age  to  make  then'  claim ;  yet 

an  infant  may,  if  he  pleases,  make  his  claim  before  he  attains 

his  full  age. 

45.  In  the  case  of  Stowell  v.  Zouche,  Brown  and  Saunders  Plowd.  366. 
said,  that  if  an  infant  be  in  his  mother's  womb  when  a  fine  is 

levied,  such  infant  will  be  allowed  five  years  from  the  time  he 
attains  his  age  of  twenty-one  years  to  make  his  claim ;  for  though 
he  is  not  comprehended  within  the  letter  of  the  act,  which  only 
mentions  infants  under  the  age  of  twenty-one  years,  and  there- 
fore does  not  extend  to  those  who  are  unborn,  yet  they  are 
within  the  intention  of  the  act,  and  will  be  aided  by  the  ex- 
ception. 

46.  It  was  ao;reed  by  the  counsel  in  the  same  case,  that  if  a  Plowd.  375. 

°  -^        ,,.,.,.  .  ,  .  T       1  Leon.  215. 

person  labours  under  several  disabdities  at  the  same  tmie,  as  it  a  2  Atk.  614. 
woman  is  covert,  under  age,  of  insane  mind,  and  in  prison,  at  the 
time  when  a  fine  is  levied,  or  when  a  right  to  lands,  whereof  a 
fine  has  been  levied,  accrues  to  her,  and  one  or  more  of  those 
disabilities  are  removed,  still  the  five  years  given  by  the  statute 
will  not  commence,  till  after  all  her  disabilities  are  entirely  re- 
moved. 

47.  It  is  stated  by  Plowden,  in  his  report  of  the  same  case,  Plowd.  366. 
that  it  was  affirmed  by  many  of  the  Judges,  and  denied  by  none 

of  them,  that  he  heard,  that  although  the  persons  comprised  in 
the  exception  were  not  under  such  defects  or  impediments  at  the 
time  of  the  fine  levied,  but  became  so  against  their  will  after  the 
fine  levied,  and  before  the  last  proclamation,  and  were  in  such 
degree  at  the  time  of  the  last  proclamation,  they  should  not  be 
bound  to  five  years  next  after  the  last  proclamation,  but  should 
have  five  years  next  after  their  impediments  removed. 

48.  It  was  also  said  in  the  same  case  by  Brown  and  Saunders,  Idem, 
that  if  a  stranger  to  a  fine,  who  is  of  sound  mind,  becomes  no7i 
sane,  or  is  imprisoned,  the  third  year  after  the  proclamations 
made,  and  so  continues  till  the  five  years  are  expired,  and  after- 

(«)  [See  also  the  stat.  3  &  4  Will.  4.  c.  27.  ss.  16,  17,  18.] 
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wards  becomes  of  sound  mind,  or  is  out  of  prison,  he  shall  not  be 
concluded  by  the  tine  :  for  laclies  in  prosecuting  his  right  cannot 
be  imputed  to  him  who  wants  liberty  or  memory  ;  and  therefore 
such  person  is  not  comprehended  in  the  intent  of  the  statute. 
But  in  this  case,  if  a  stranger  to  the  fine,  in  the  third  year,  had 
gone  beyond  sea,  or  had  taken  a  husband,  and  so  had  continued, 
till  the  five  years  were  passed,  there  he  should  be  bound  ;  for  the 
going  beyond  sea,  or  taking  husband,  arc  voluntary  acts;  but 

Plowd.  375.  insanity  or  imprisonment  are  involuntary.  In  a  subsequent 
page  it  is,  however,  said,  that  if  the  persons  whose  impediments 
are  once  removed,  within  a  month  after,  fall  into  any  impedi- 
ments again,  and  continue  so  all  the  five  years;  the  five  years 
before  commenced  shall  proceed,  and  nonclaim  within  the  same 
five  years  shall  bind  the  party  and  his  heirs. 

See  also  Stat.  49.  ^  has  been  settled  in  the  following  modern  case,  in  con- 

c.  27  s.  18.  formity  to  the  opinion  of  Plowden,  that  when  once  the  five  years, 
allowed  to  persons  labovuing  under  disabilities  to  avoid  a  fine, 
begin,  the  time  continues  to  run,  notwithstanding  any  subsequent 
disability. 

Doe  V.Jones,  50.  In  a  special  verdict  it  was  found,  that  in  Trinity  term, 

1775,  a  fine  was  levied  of  the  premises  in  question,  and  the  last 
proclamation  was  made  in  Easter  term,  1776.  That  the  lessor 
of  the  plaintiff",  when  the  fine  was  levied  and  proclaimed,  was  an 
infant ;  but  attained  the  age  of  twenty-one  in  February,  1784. 
That  he  was  then  at  large  in  England,  and  continued  so  to  be  till 
the  following  December,  when  he  was  imprisoned  for  debt,  and 
detained  in  prison  continually  till  September,  1789,  when  he 
made  an  actual  entry  on  the  lands. 

The  question  was,  whether  the  lessor  of  the  plaintiflf  was 
barred  by  his  nonclaim,  during  the  five  years  which  elapsed  im- 
mediately after  he  attained  his  full  age.  It  was  contended  on 
his  behalf,  that  no  express  adjudication  had  ever  been  made  on 
this  point,  and  therefore  the  Court  was  at  liberty  to  put  such  a 
construction  on  the  statute,  as  would  best  answer  the  intention 
of  the  legislature  ;  and  consider  whether,  after  the  first  disability 
was  removed,  a  second  disability  arising  should  stop  the  progress 
of  the  fine  during  its  continuance ;  in  other  words,  whether  the 
legislature  did  not  intend  that  the  parties  included  in  the  excep- 
tion should  have  five  years,  clear  from  every  disability  there  men- 
tioned, to  prosecute  their  claim.     That  this  question  was  touched 
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upon  in  Stowell  v.  Zouche  ;  but  as  there  were  contradictory  dicta 
(here  by  tlie  Judges,  the  question  still  remained  undecided.  In 
introducing  these  exceptions,  the  legislature  certainly  intended 
that  the  parties  labouring  under  the  disabilities  mentioned, 
should  have  the  full  benefit  of  the  indulgence  given  them. 
Every  reason  which  operated  for  the  exception  in  the  first  in- 
stance, was  equally  urgent  as  to  any  subsequent  disability.  The 
act  was  intended  to  allow  all  such  persons  five  years,  clear  from 
any  of  the  disabilities  mentioned  ;  the  words  implied  as  much  ; 
and  as  the  act  was  restrictive  of  the  right  which  such  persons 
had  before,  it  ought  to  be  construed  literally  and  strictly. 

On  behalf  of  the  defendant  it  was  argued,  that  the  exception 
operated  only  on  condition  that  the  party  prosecuted  his  right 
within  five  years  after  the  disability  was  removed  ;  here  the  dis- 
ability of  infancy  was  removed  in  February,  1784,  and  the  lessor 
of  the  plaintiff  made  no  entry  to  avoid  the  fine  till  September, 
1789.  The  five  years  began  the  instant  he  was  of  age,  and  con- 
tinued to  run  notwithstanding  the  subsequent  imprisonment. 
That  when  the  disability  was  removed,  the  time  began  and  con- 
tinued to  run,  was  clear  from  the  opinion  of  the  majority  of  the 
Judges  in  Stowell  v.  Zouche. 

Lord  Kenyon  said,  he  never  heard  it  doubted,  till  the  discus- 
sion of  this  case,  whether,  when  any  of  the  statutes  of  limita- 
tions had  begun  to  run,  a  subsequent  disability  would  stop  their 
running.  If  the  disability  would  have  such  an  operation  on  the 
construction  of  one  of  those  statutes,  it  would  also  on  the  others. 
He  was  very  clearly  of  opinion,  on  the  words  of  the  statute  of 
Fines,  on  the  uniform  construction  of  all  the  statutes  of  Limita- 
tions, down  to  that  moment,  and  on  the  generally-received  opi 
nion  of  the  profession  on  the  subject,  that  this  question  ought 
not  to  be  disturbed.  It  would  be  mischievous  to  refine  and  to 
make  nice  distinctions  between  the  cases  of  voluntary  and  invo- 
luntary disabilities ;  but  in  both  cases,  when  the  disability  was 
once  removed,  the  time  begins  to  run. 

Mr.  Justice  Ashurst  and  Mr.  Justice  Grose  concurred,  and 
judgment  was  given  for  the  defendant. 

51.  The  privileges  of  infancy,  coverture,  &c.  were  only  given 
to  those  to  whom  a  right  first  accrued,  and  in  whom  it  first 
attached  ;  for  if  a  person  to  whom  a  right  first  accrued,  and  who 
was  not  under  any  disability,  died  before  the  expiration  of  the 
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five  years  allowed  him  by  the  statute  to  make  his  claim,  and  such 
right  descended  upon  his  son  or  heir  at  law,  who  was  then  under 
age,  or  labourint;  under  any  of  the  other  disabihties  mentioned 
in  the  statute,  still  such  son  or  heir  nmst  make  his  claim  before 
the  five  years  were  exi)ircd,  which  commenced  in  the  lifetime  of 
his  ancestor,  otherwise  he  would  be  for  ever  barred ;  because  the 
right  did  not  first  accrue  to  him,  but  to  a  person  who  was  not 
under  any  disability. 
Stowell  I.  52.  John  Stowell  beino-  seised  in  fee,  was  disseised  by  John 

riovvd  '3",5.        Zouche,  who  levied  a  fine  with  proclamations.     Three  years  after 

Jenk.  ( ent.  G.     ^|^g  ^^^  ^^,^^  levied  Jolin  Stowell  died,  without  having  made  any 

Case,  74.  '  o  J 

entry  or  claim  to  avoid  the  fine,  leaving  his  grandson  and  heir  at 

law,  Thomas  Stowell,  the  demandant,  an  infant  of  the  age  of 

six  years,  who  made  no  claim  during  his  minority,  but  entered  on 

the  lands  within  one  year  after  he  had  attained  his  full  age.     It 

was  determined  by  a  great  majority  of  all  the  Judges  in  the 

Exchequer  Chamber,   after  many  solenm   arguments,  I.  That 

Thomas  Stowell  being  a  stranger  to  the  fine  was  clearly  barred 

by  the  body  of  the  act,  unless  he  would  take  advantage  of  the 

exception  in  favour  of  infants,  8cc.  ;  and  that  he  was  not  within 

the  exception,  because  it  only  extends  to  such  infants,  &c.  to 

whom  a  right  accrues  at  the  time  when  a  fine  is  levied  :  whereas, 

in  the  present  case,  no  right  accrued  to  Thomas  Stowell  at  the 

time  when  the  fine  was  levied,  his  grandfather  being  then  living. 

II.  That  Thomas  Stowell  was  originally  within  the  first  saving 
of  the  statute,  as  heir  to  his  grandfather,  to  whom  the  right  first 
accrued,  being  included  in  the  words,  "  saving  to  every  person 
and  persons  and  to  their  heirs ;"  but  not  having  pursued  his 
remedy  within  the  time  prescribed,  he  could  not  now  take  any 
advantage  of  the  first  saving :  and  with  respect  to  his  infancy 
at  the  time  of  his  grandfather's  death,  it  could  be  of  no  service 
to  him,  because  the  statute  only  gives  the  privilege  of  infancy  to 
those  to  whom  a  risfht  first  accrues ;  but  where  a  ri^rht  first 
accrues  to  a  stranger  who  is  of  full  age,  and  the  five  years  begin 
to  run,  if  such  stranger  dies  before  the  expiration  of  the  five 
years,  leaving  his  heir  under  age,  the  heir  can  have  no  privilege 
of  infancy,  but  must  make  his  claim  before  the  expiration  of  the 
five   years  which  began    to    run  in    the    time    of  his  ancestor. 

III.  That  Thomas  Stowell  Avas  not  within  the  second  saving, 
which  preserves  to  all  othei-  jjersons  such  right,  title^  8cc.as  shall 


Sav.  128. 
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first  grow,  remain,  or  descend  to  them  after  the  said  fine  engrossed, 
for  several  reasons :  1.  Because  in  consequence  of  the  words 
other  persons,  this  saving  only  extends  to  those  who  are  not  com- 
prised in  the  first ;  and  it  was  not  the  intention  of  the  act  to  aid 
those  persons  in  the  second  saving,  who  are  comprehended  in  the 
first.  II.  The  words,  first  grow,  remain,  or  descend,  only  extend 
to  the  person  in  whom  the  right  first  attaches  after  a  fine  is 
levied  ;  whereas  no  new  right  accrued  to  Thomas  Stowell  after 
the  fine  was  levied,  his  only  title  being  as  heir  to  his  grandfather, 
in  whom  the  right  attached  when  the  fine  was  levied. 

53.  Where  a  person  to  whom  a  rioht  accrued  to  lands,  of  Case  of  persons 

,  ^.       dying  under 

which  a  fine  had  been  levied,  laboured  under  any  of  the  dis-  their  disabilities. 

abilities  specified  and  excepted  in  the  statute  4  Hen.  7.  and  died 

before  his  disabilities  were  removed  ;  it  was  formerly  a  doubtful 

point  whether  the  heir  of  such  a  person  was  obliged  to  make  his 

claim  within  five  years  after  the  death  of  his  ancestor,  or  was 

allowed  an  indefinite  period  of  time  for  that  purpose. 

54.  This  doubt  arose  from  a  difference  of  opinion  between  2  Inst.  519. 

T       1/^1  lA,  Ti^i         -I-  PI  Cro.  Eliz.  219. 

Lord  Coke  and  Anderson.  Lord  Coke,  m  his  report  oi  the  case  i  Leon.  211. 
of  Sunie  v.  Howes,  states,  that  Thomas  Cotton  being  tenant  in 
tail  of  a  moiety  of  certain  lands,  and  tenant  for  life  of  the  other 
moiety,  with  remainder  to  William  Cotton  his  eldest  son  in  tail, 
William  Cotton  went  to  Antwerp,  Thomas  Cotton  levied  a  fine 
with  proclamations  of  all  the  lands,  and  William  Cotton  died 
soon  after  at  Antwerp,  without  having  ever  returned  to  England, 
leaving  a  son  named  William  under  age,  who  entered  on  the 
lands. 

It  was  adjudged,  that  as  to  the  moiety  whereof  Thomas  Cotton 
was  tenant  in  tail,  William  the  son  of  William  was  barred  by 
the  statute  4  Hen.  7. ;  but  as  to  the  other  moiety,  whereof 
Thomas  Cotton  was  only  tenant  for  life,  the  entry  of  William 
the  grandson  was  lawful,  and  avoided  the  fine ;  for  though 
William  the  son  could  not  take  advantage  of  the  clause  which 
saved  the  right  of  those  who  were  beyond  sea,  provided  they  made 
their  claim  within  five  years  after  their  return,  because  William 
the  father  never  did  leturn  ;  yet  as  persons  who  were  out  of  the 
realm  at  the  time  when  a  fine  was  levied,  having  a  present  right, 
were  excepted  out  of  the  body  of  the  act,  which  made  the  bar ; 
therefore,  where  a  person  was  beyond  sea  at  the  time  when  a  fine 
was   levied,  and    never  returned,  he  was  within  the  exception 

VOL.    V.  p 
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made  in  tlu'  body  o(  llie  act,  and  liis  lielrs  might  make  their 
claim  at  any  distance  of  time. 

That  it  was  the  same  where  an  infant,  not  bein<^  a  jiarty  to  a 
fine,  and  having  a  present  right,  died  during  his  infancy,  liis 
heirs  might  make  their  claim  at  any  distance  of  time.  That  the 
same  doctrine  took  place  with  respect  to  a  man  non  compos,  who 
died  in  that  situation  ;  or  a  man  in  prison,  who  died  before  he  had 
recovered  his  liberty  ;  or  a  married  woman,  who  died  in  the  life- 
time of  her  husband :  for  all  these  were  within  the  reason 
adjudged,  of  a  person  who  was  out  of  the  realm  and  never 
returned. 

The  same  doctrine  appears  to  have  been  laid  down  by  Lord 
Coke,  in  his  report  of  Beverly's  case. 

55.  In  Leonard's  report  of  Cotton's  case  it  is  said,  the  Court 
held,  that  as  to  the  moiety  whereof  Thomas  Cotton  was  tenant 
for  life,  the  fine  was  no  bar  ;  but  that  William  the  grandson 
might  enter  at  any  time  within  five  years  after  he  attained  his 
full  age;  for  William  his  father  was  not  bound  by  the  statute 
4  Hen.  7.,  because  he  was  beyond  sea  at  the  time  when  the  fine 
was  levied,  and  never  retmned  ;  but  that  by  the  equity  of  the 
statute,  his  issue  should  be  allowed  five  years  to  make  his  claim, 
from  the  time  he  attained  his  full  age.  And  Anderson,  Chief 
Justice,  is  reported  to  have  said,  that  although  William  the 
father  died  beyond  sea,  yet  if  his  son  did  not  make  his  claim 
within  five  years  after  the  death  of  his  father,  being  of  full  age 
and  without  impediment,  he  should  be  for  ever  barred. 

56.  The  doctrine  here  laid  down  by  Lord  Anderson  has  been 
confirmed  by  the  following  determination. 

57.  William  Nanton  died  seised  in  fee  simple  of  the  lands  in 
question,  in  1758,  leaving  Mary  Dillon,  mother  of  the  plaintifF, 
his  heir  at  law;  upon  the  death  of  William  Nanton,  one  Leman 
entered  into  the  said  lands,  and  became  tortiously  seised  thereof; 
and  being  so  seised,  in  Hilary  term,  1765,  levied  a  fine  siir  cog- 
nizcnice  de  droit  come  ceo,  S)X.  of  the  said  lands,  whereupon 
proclamations  were  duly  had ;  the  said  Mary  Dillon  being 
under  coverture  at  the  time  of  levying  such  fine.  On  the  20th 
February  1765,  the  said  Mary  Dillon  died  under  coverture, 
leaving  the  plaintiff,  then  of  the  age  of  twenty-one  years,  of 
sound  mind,  out  of  prison,  and  within  this  realm,  her  son  and 
heir.     JN'o  entry  or  claim  was  made  on  or  to  the  said  lands  by  or 
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on  behalf  of  the  said  Mary  Dillon  in  her  lifetime,  nor  at  any 
time  after,  by  her  husband,  nor  by  the  plaintiff,  until  the  year 
1787,  when  the  plaintiff  made  an  entry  to  avoid  the  said  fine  : 
and  the  question  was,  whether,  on  the  above  case,  the  plaintiflt" 
was  barred  by  the  said  fine  from  recovering  the  said  lands. 

This  case  having  been  sent  by  the  Court  of  Chancery  to  the 
Court  of  Common  Pleas,  for  the  opinion  of  that  Court,  and 
having  been  twice  argued  there,  Lord  Chief  Justice  Eyre  de- 
clared shortly  the  opinion  of  the  Court,  "that  the  exception  in 
the  first  branch  of  the  statute  4  Hen.  7.,  and  the  proviso  at  the 
end  of  it,  were  to  be  taken  together  ;  that  being  so  taken,  they 
did  not  amount  so  much  to  an  exception  as  a  saving,  the  true 
meaning  of  which  was,  that  the  rights  of  those  persons  who 
were  under  disabilities,  and  of  their  heirs,  were  saved  as  long  as 
the  disabihties  continued,  and  five  years  after,  but  no  longer ; 
therefore,  that  the  heir,  not  being  himself  disabled,  was  barred, 
unless  he  pursued  his  right  within  the  five  years  after  it  accrued 
by  the  death  of  his  ancestor,  dying  under  a  disability  ;  and  con- 
sequently that  the  plaintiff,  in  this  case,  was  prevented  by  the 
fine  from  recovering  the  lands  in  question."  And  to  this  effect 
was  the  certificate  sent  to  the  Court  of  Chancery. 
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CHAP.  XII. 

Some  other  effects  of  a  Fine. 


Sect.     1.  Sometimes  operated  as  a  Re- 
lease or  Grant. 
4.  Sometimes  as  a  Confirmation. 
6.   Was  an  Estoppel  on  Record. 
10.  Let    in    the  Reversion,  and 
made   it   liable  to  Incum- 
brances. 
12.  Devested    Remainders    and 
Reversions    expectant    on 
Estates  for  Life. 


Sect.  17.  Discontiiiued  an  Estate  Tail, 
and  Devested  the  Remain- 
ders and  Reversions. 

27.  Was  a  Revocation  of  a  De- 

vise. 

28.  Created  a  Forfeiture  in  some 

Cases. 

38.  A  Fine  snr  Done,  Grant,  and 

Render,  gave  a  new  Es- 
tate. 

39.  And  altered  the  Descent. 


Sometimes 
operated  as  a 
release  or 
grant. 


Tit.  18.  0.2. 


1  Inst.  200  b. 
n.  1. 


Rowe  V.  Power, 
Infra,  c.  14. 


Sometimes  as 
a  confirmation. 
Seymor's  case, 
Infra. 


Section  I. 

The  effect  and  operation  of  a  fine  frequently  depended  on  the 
particular  situation  of  the  cognizor  or  cognizee,  respecting  the 
property  of  which  it  was  levied.  Thus,  if  one  joint  tenant  levied  a 
fine  to  his  companion,  it  would  operate  by  way  of  release.  In  the 
case  of  Eustace  v.  Scawen,  the  Court  held  that  the  fine  should 
enure  by  way  of  release. 

2.  But  if  one  coparcener  in  tail  levied  a  fine  to  another  su7- 
cognizance  de  droit,  &)X.  it  did  not  enure  by  way  of  release,  but 
by  way  of  grant ;  and  it  was  a  discontinuance  and  alteration  of 
the  estate,  without  execution  ;  because  one  coparcener  may  en- 
feoff another,  and  a  fine  had  the  same  effect,  in  this  case,  as  a 
feoffment. 

3.  Although  a  fine  might  be  void  as  to  strangers,  on  account 
of  the  want  of  a  freehold  estate  in  one  or  other  of  the  parties, 
yet  it  might  operate  as  a  grant  of  an  estate  in  remainder  or  re- 
version by  the  cognizor  to  the  cognizee. 

4.  A  fine  might  also  operate  as  a  confirmation  of  a  former 
estate,  which  was  before  defeasible.  Thus,  if  a  tenant  in  tail 
bargained  and  sold  his  estate  tail  in  fee,  and  then  levied  a  fine 
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to  the  bargainee,  the  fine  would  operate  as  a  confirmation  of  the 
estate  which  passed  by  the  bargain  and  sale.  So  if  a  tenant  in 
tail  executed  a  lease  not  warranted  by  the  statute  32  Hen.  8.  c.  Jon  v.  Bull, 

no  1  ^  ,  1         J  1  •      2  RoU.Ab. 

28.,  made  a  mortgage,  confessed  a  judgment,  or  encumbered  his  473. 
estate  in  any  other  manner,  and  afterwards  levied  a  fine,  it  would 
operate  as  a  confirmation  of  all  his  prior  charges  and  incum- 
brances. 

5.  In  the  same  manner,  where  a  tenant  for  life,  and  the  re-  Holbeach  v. 

,  ..,..,.  .  ,  •       n  Sambeach, 

mamder-man  in  tail,  joined  in  granting  a  rent-charge  in  tee  out  wincb,  102. 
of  the  land,  and  afterwards  concurred  in  levying  a  fine  to  an- 
other person  ;  the  rent  which  was  before  determinable,  would  be 
confirmed  by  the  fine. 

6.  A  fine  being  a  judgment  obtained  by  consent,  in  a  fictitious  Was  an  estoppel 

,  II-  r>  •        •  n    1  1  .on  record. 

suit,  and  recorded  in  a  court  01  justice,  all  those  who  were  parties 

to  it,  and  their  heirs,  were  for  ever  concluded  from  averring  or  Bavies  v.  Bush, 

1  M'L'le.&c  10. 

proving  any  thing  against  it ;  and  therefore  it  operated,  as  to  58. 
them,  as  an  estoppel  on  record.     Thus,  although  a  fine  levied  by  ^q  b.  &  Cr. 
persons  who  had  no  estate  of  freehold  in  the  lands,  was  void  as  }^^'^^  ^^ 
to  strangers,  yet  it  would  operate  as  an  estoppel  against  all  the 
parties  to  it.     So  if  two  persons  were  seised  in  fee,  and  a  stranger 
levied  a  fine  to  them,  and  to  the  heirs  of  one  of  them,  the  other 
would  be  thereby  estopped  from  claiming  any  thing  more  than 
an  estate  for  life  in  the  lands. 

7.  Husband  and  wife  granted  an  estate  to  trustees,  of  which  Helps  v.  Here- 

.  .  .  .  ford,  2  Barn.  & 

the  wife's  father  was  seised  in  fee  simple.  Afterwards,  in  the  Aid.  242. 
life  of  the  father,  the  husband  and  wife  levied  a  fine  of  the  lands 
to  the  uses  of  the  settlement.  The  father  died,  leaving  the  wife 
one  of  his  coheiresses.  The  Court  of  King's  Bench  certified  to 
the  Vice-Chancellor,  that  the  lands  became  subject  to  and  bound 
by  the  uses  of  the  settlement ;  which  could  only  be  upon  the 
principle  that  the  fine  operated  by  way  of  estoppel  against  the 
husband  and  wife,  and  all  persons  claiming  title  under  them. 

8.  Estates  in  remainder,  whether  vested  or  contingent,  and  Weale  v. 

Lower, 

also  estates  in  reversion,  may  be  transferred  indirectly  by  reason  Tit.  I6.  c  8. 
of  the  estoppel,  which  will   bind   those   interests  when   they 
accrue. 

9.  [In  Doe  v.  Oliver,  the  testator  devised  a  freehold  estate  to  10  B.  &  Cres. 
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his  wife  Christian  for  life,  and  after  her  decease  to  all  the 
children  of  his  brother,  who  should  be  living  at  the  time  of  his 
wife's  decease.     Only  one  of  his  brother's  children  survived  the 
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testator's  widow,  namely,  Ann  Mary,  who  married  Stephenson. 
In  the  lifetime  of  the  testator's  widow,  Stephenson  and  his  wife 
granted  an  annual  rent-charge  of  100/.,  issuing  out  of  the  devised 
estate  to  Waldron  during  the  lives  of  Stephenson  and  his  wife, 
and  demised  the  estate  to  Chandless  a  trustee  for  Waldron  for 
ninety-nine  years,  from  the  decease  of  the  testator's  widow  for 
securing:  the  rent-charae.  The  deed  declared  that  a  fine  levied 
of  the  devised  estate,  as  of  the  preceding  Hilary  Term,  should 
enure  to  the  uses,  &c.  of  the  deed  for  confirming  the  rent-charge 
and  the  term.  After  the  death  of  the  testator's  widow,  the  rent- 
charge  being  in  arrear,  an  ejectment  was  brought  by  the  assignees 
of  the  executors  of  Chandless,  and  the  question  was  whether  the 
estate  of  Ann  Mary  Stephenson  under  the  will  was  contingent, 
and  if  so,  whether  the  fine  worked  a  forfeiture  of  the  estate,  or 
whether  the  fine  operated  by  estoppel  only  during  the  life  of  the 
testator's  widow,  and  after  her  death,  when  the  contingency 
happened,  operated  on  the  estate  which  then  became  vested  in 
Mrs.  Stephenson.  The  Court  of  King's  Bench  decided  that  the 
fine  by  Stephenson  and  his  wife,  bound  them  by  estoppel  so 
long  as  the  contingency  lasted,  but  that  when  it  happened,  the 
estate,  which  then  devolved  upon  Mrs.  Stevenson  fed  the  estop- 
pel ;  that  the  estate  created  by  the  fine  by  way  of  estoppel  ceased 
to  be  an  estate  by  estoppel  only,  and  became  an  interest,  and 
gave  Chandless  and  those  having  right  under  him,  exactly  what 
he  would  have  had,  had  the  contingency  happened  before  the 
fine  was  levied.] 

i^etin  the  1(),  The  operation  of  a  fine  levied  by  a  tenant  in  tail,  who  had 

made  it  liable  to  the  immediate  reversion  in  fee  in  himself,  has  been  already  stated. 

incumbrances,     j^^  ^     j^  ^^^  reversion  became  liable  to  the  incumbrances 

iinte,  c.  y. 

s-^^-  of  all  those  who  were  entitled  to  it;  so  that  if  a  tenant  in  tail, 

lit.  17.  s.  37. 

with  the  immediate  reversion  in  fee  in  himself,  made  a  lease, 
acknowledged  a  judgment,  or  incumbered  his  estate  in  any  other 
manner,  and  afterwards  levied  a  fine,  it  would  let  in  the  rever- 
sion, and  make  it  liable  to  all  those  incumbrances. 
Kynastoni.  11.  In  the  Same  manner,  where  a  person  was  tenant  for  life, 

remainder  to  his  first  and  other  sons  in  tail,  witli  the  reversion  in 
fee  in  himself,  and  became  indebted  by  bond,  or  incumbered  the 
estate  in  any  other  manner ;  if,  after  the  death  of  such  a  tenant 
for  life,  his  son  levied  a  fine,  it  would  let  in  the  reversion  in  fee, 
and  make  it  liable  to  his  father's  incumbrances. 
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12.  Wiiere  a  fine  was  levied  bv  a  tenant  for  life,  its  operation   Devested  rc- 

.  Ill        inainders  and 

was  to  devest  and  displace  the  estates  in  remainder,  and  also  tlie  reversions  ex- 
reversion.  Thus,  if  A.  were  tenant  for  life,  remainder  to  B.  in  HsufesVoHife. 
tail,  reversion  to  C.  in  fee;  B.  and  C.  had  immediate  fixed  and   l  '"^'•.7;''}  ,''' 

..27  l>. 

vested  rights  of  enjoyment ;  that  is,  estates  in  prfcsenli,  though   jiard.  11.401, 2. 

only  to  take  effect  in  possession  and  pernancy  of  profits,  in  Ju- 

turo.     Now,  if  A.  levied  a  fine  of  his  life  estate,  it  would  devest 

that  right  of  future  enjoyment,  leaving  only  in  B.  and  0.  a  right 

of  entiy,  which  they  must  have  exercised,  when  their  right  of 

possession  accrued,  in  order  to  revest  themselves  in  their  former 

estates. 

13.  One  of  the  questions  in  the  case  of  Goodright^^  Forrester  ^"1^-  '-•  i'- 
was,  whether  the  fine   levied  by  Philip   Browne  devested  the 

estate  of  Thomas  Burton  the  reversioner? 

Lord  KUenborough  delivered  the  judgment  of  the  Court.  He 
said,  they  were  all  of  opinion  that  the  fine  devested  the  estate  of 
Thomas  Burton  ;  and  that  the  answer  of  Mr.  Serjeant  WiUianis, 
viz.  "That  a  remainder-man  was  not  bound,  since  the  stat. 
4  Hen.  7.  to  look  to  his  estate,  till  the  determination  of  the  pre- 
ceding estates,"  was  not  satisfactory  ;  for  though  that  statute 
prevented  the  laches  of  antecedent  remainder-men  from  preju- 
dicino-  those  who  followed,  as  it  did  before  the  statute  of  non- 
claim,  34  Edw.  3.  yet  it  had  not  preserved  the  right  of  the  sub-  Ante,  c.  8. 
sequent  remainder-men,  by  at  all  altering  the  immediate  effect 
of  the  fine  upon  the  remainders;  but  by  giving  all  the  remainder- 
men rights  of  entry,  within  five  years  after  their  respective  titles 
should  accrue,  and  thereby  preventing  their  rights  from  depend- 
ing on  the  conduct  of  the  person  whose  right  of  entry  accrued 
immediately  on  the  forfeiture.  And  their  opinion  was,  that  the 
effect  of  Philip  Browne's  fine  was  to  devest  the  estate  in  rever- 
sion of  Thomas  Burton,  leaving  in  him  only  such  right  of  entry 
as  the  forfeiture  incurred  by  reason  of  the  fine  authorized  him 
then  to  exercise  ;  and  if  that  should  not  be  thereupon  presently 
exercised  by  him,  leaving  in  him  a  future  right  of  entry,  to  be 
exercised  within  five  years  after  the  detcruiination  of  the  estates 
for  life,  and  of  the  remainder  of  the  term  of  forty  years. 

14.  It  was  resolved  in  Margaret  Podger's  case,  that  if  a  tenant  n  Rep.  lOfi  b. 
for  life  accepted  a  fine  from  a  stranger,  it  did  not  devest  the  es- 
tate of  him  in  reversion  or  remainder. 

15.  It  was  also  held  in  a  modern  case,  that  where  a  tenant  for 
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life  levied  a  fine,  and  afterwards  devised  the  premises,  and  died 
seised,  the  entry  and  continuing  possession  of  the  devisee,  was 
no  disseisin  of  the  reversioner. 
niomaT^  "•  16.  Anne  Evans  being  tenant  for  life  of  the  premises  in  ques- 

12  Kast.'  141.  tion,  levied  a  fine  thereof  in  1792,  and  died  in  1808,  having  pre- 
viously made  her  will,  by  which  she  devised  them  to  the  defend- 
ant Thomas,  who  upon  her  death  took  possession  of  the  same, 
under  the  will,  and  so  continued  in  possession  till  the  time  of  bring- 
ing the  action. 

It  was  contended,  in  bar  to  the  ejectment,  that  the  fine  was  a 
forfeiture  of  the  estate  for  life,  and  that  the  entry  and  possession 
of  the  devisee  amounted  to  a  disseisin,  otherwise  there  could  be 
no  disseisin  committed  in  the  present  times. 

Lord  Ellenborough  said,  that  no  act  had  been  done  by  the  de- 
fendant to  make  a  disseisin.  The  lessor  of  the  plaintiff  never 
was  in  possession,  and  therefore  could  not  be  disseised  or  put  out 
of  possession.  It  did  not  even  appear  that  the  defendant  was 
cognizant  of  the  claim  of  the  lessor.  Disseisin  was  formerly  a 
notorious  act,  when  the  disseisor  put  himself  in  the  place  of  the 
disseisee,  as  tenant  of  the  freehold,  and  performed  the  acts  of 
the  freeholder,  and  appeared  in  that  character  in  the  lord's  court. 
But  no  act  of  notoriety  was  stated  to  have  been  done  by  the  de- 
fendant, as  claiming  to  put  himself  in  the  place  of  the  rightful 
freeholder.  It  would  be  carrying  the  doctrine  of  disseisin  further 
than  any  other  case  had  done,  to  say  that  the  mere  taking  of  the 
rents  and  profits,  as  devisee  of  the  land,  was  a  disseisin,  without 
meaning  to  do  this  adversely  to  the  party  entitled ;  for  it  did 
not  even  appear  that  when  he  entered  he  knew  of  the  lessor's 
claims. 

Judgment  was  given  for  the  plaintiff. 
Discontinued  an       ^y^  jj  j^^s  been  stated  in  Tit.  2.  c.  2.,  that  an  estate  tail  [pre- 

estate  tail,  and 

devested  the       viously  to  the  recent  statutes  3  &  4  Will.  4.  cc.  27.  74.]  might 
reversion.  have  been  discontinued  ;  and  the  nature  and  effects  of  a  discon- 

tinuance have  been  also  explained.  Tit.  29.  c.  1.  Now  a  fine  was 
one  of  those  assurances  by  which  an  estate  tail  might  be  discon- 
tinued, and  the  estates  in  remainder  as  also  the  reversion  de- 
vested and  turned  to  a  right ;  so  that  the  remainder-man  or 
reversioner  was  barred  of  his  entry,  and  had  only  a  right  of 
action  left.  For  though  tlic  statute  De  donis  says,  et  sijinis  super 
hvjusmodi  tenemenlum  in  poateium  kvetnr,  ipso  jure  sitnullus; 
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yet  these  words  were  only  held  to  extend  to  the  right  of  the  issue 
in  tail,  and  not  to  their  possession. 

18.  An  estate  tail  was  not  discontinued  unless  the  remainder  Tit.  2.  c.  2. 

,         „         .„    ,  .  Doe  u.  Joues, 

or  reversion  were  discontinued  ;  and  thererore  it  the  reversion  or  i  c.  &  Jerv. 
remainder  were  in  the  Crown,  the  tenant  in  tail  could  not  by  fine  '^~  ' 
discontinue  his  estate. 

19.  A  fine  might  either  operate  as  a  discontinuance  in  fee,  or 
only  for  a  particular  period,  according  to  the  nature  of  the  estate 
from  the  creation  of  which  the  discontinuance  arose. 

20.  A  tenant  in  tail  levied  a  fine,  to  the  use  of  I.  S.  for  the  Hunt  v.  Burn, 

1  Salk.  244. 

life  of  I.  S.  with  warranty  ;  he  afterwards  levied  a  fine  to  the  use 
of  himself  and  his  heirs,  with  warranty ;  and  after  that,  bargained 
and  sold  to  another  and  his  heirs. 

It  was  held  by  Lord  Holt  and  Justice  Powell, — 

I.  That  the  first  fine  made  a  discontinuance  ;  but  it  was  only 
a  discontinuance  for  the  life  of  I.  S.,  because  the  wrongful  estate 
that  caused  the  discontinuance  was  only  an  estate  for  his  life, 
and  the  discontinuance  could  remain  no  longer  than  that  es- 
tate. 

II.  That  the  second  fine  could  not  enlarge  the  discontinuance, 
because  the  estate  raised  by  the  fine  returned  back  to  the  cog- 
nizor,  and  consequently  the  warranty  which  was  annexed  to  it 
was  extinguished  ;  and  it  would  be  a  vain  thing  to  make  a  dis- 
continuance for  the  sake  of  that  warranty,  which  was  destroyed 
in  its  creation. 

III.  That  supposing  the  second  fine  had  been  levied  to  R.  S. 
a  stranger,  yet  during  the  life  of  the  first  cognizee,  this  second 
fine  made  no  discontinuance  ;  because  the  estate  was  turned  to 
a  right  by  the  first  fine,  and  the  second  fine  could  not  turn  it 
more  to  a  right ;  so  as  it  was  not  a  present  or  an  immediate  dis- 
continuance :  but  if  the  first  cognizee  died  in  the  life  of  the  te- 
nant in  tail,  then  it  would  become  a  discontinuance  ;  for  the  new 
reversion  which  the  tenant  in  tail  gained,  and  to  which  the  war- 
ranty was  annexed,  was  executed  in  possession  in  R.  S.,  and 
there  was  no  right  of  entry  or  action  in  any  body  when  the  estate 
was  executed ;  for  the  tenant  in  tail  could  not  enter,  and  the 
issue  had  no  right.  And  they  compared  it  to  Littleton,  s.  620, 
622. 

21.  Where  the  original  conveyance  of  an  estate  tail  was  not 
by  fine,  but  it  was  only  levied  as  a  confirmation  of  some  prior 
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conveyance,  it  would  not  in  tliat  case  operate  as  a  discontinu- 
ance of  the  estate  tail,  or  take  away  the  entry  of  the  reniainder- 
nian. 

Seynior's  case,         22.  Lord  Chenev  bein""  tenant  in   tail,  with  remainder  in  tail 
10  Rep.  95.  ^    ,       ^,  ,      ,  •         ,       ,  11 

to  John  Ciieney,  conveyed  tlie  premises  by  bargani  and  sale  en- 
rolled, to  William  Hicham  and  his  heirs,  by  force  whereof  he  en- 
tered and  was  seised  :  and  in  a  year  afterwards,  he  levied  a  fine 
with  proclamations  to  the  said  Hicham  and  his  heirs,  with  ge- 
neral warranty.  Lord  Cheney  died  without  issue;  upon  which 
John  Cheney,  the  remainder-man  in  tail,  entered  upon  the 
premises  ;  and  the  question  was,  whether  his  entry  was  lawful? 

It  was  resolved,  that  the  entry  of  John  Cheney  was  not  taken 
away  by  the  fine,  because  it  did  not  discontinue  the  estate  tail, 
but  only  operated  as  a  confirmation  of  the  estate  of  the  bar- 
gainee, which  was  originally  determinable  on  the  death  of  the 
tenant  in  tail ;  whereas  the  fine  confirmed  it,  as  long  as  the  te- 
nant in  tail  had  heirs  of  his  body.  It  was  agreed,  that  if  the  fine 
had  been  levied  before  the  bargain  and  sale  was  executed,  it 
would  have  discontinued  the  estate  tail,  by  which  means  the 
entry  of  John  Cheney  would  have  been  taken  away  ;  but  the  es- 
tate tail  not  beino- discontinued,  the  remainder  was  not  turned  to 
a  right. 

23.  But  where  a  fine  was  levied  in  pursuance  of  a  covenant, 
in  a  prior  conveyance  of  an  estate  tail ;  as  where  a  tenant  in  tail 
conveyed  his  estate  by  lease  and  release,  and  covenanted  m  the 
release  to  levy  a  fine,  which  was  done  accordingly ;  in  that  case 
the  lease  and  release  and  fine  would  be  considered  as  one  assu- 
rance, and  would  therefore  operate  as  a  discontinuance  of  the  es- 
tate tail. 
Doe  V.  24.  A  person  being  tenant  in  tail  male,  with  remainder  over  in 

2  Burr.  704.  tee,  in  consideration  of  marriage,  conveyed  his  estate,  by  lease 
and  release,  to  trustees  and  their  heirs,  to  several  uses ;  and  in 
the  release  he  covenanted  to  levy  a  fine  to  the  same  uses.  The 
marriage  took  effect,  and  the  tenant  in  tail  levied  a  fine,  in  pur- 
suance of  his  covenant.  Afterwards  the  tenant  in  tail  died 
without  issue,  and  the  remainder-man  made  an  actual  entry 
upon  the  l;inds  to  avoid  the  fine,  and  then  brought  an  ejectment. 
The  question  was,  whether  the  rcnuiinder-man  had  a  right  of 
entry?  It  was  contended  that  the  entry  was  lawful,  unless  a 
dicontinuancc  of  the  estate   tail  could  be  proved.     That  iVom 
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tlie  authority  of  Seymor's  case  the  fine  did  not  operate  as  a 
discontinuance,  because  it  passed  no  freehold,  the  freehold 
having  been  conveyed  by  the  lease  and  release,  before  the  fine 
was  levied,  which  therefore  only  operated  as  a  confirmation  of 
the  preceding  estate. 

The  Court  was,  however,  unanimously  of  opinion,  that  the 
lease  and  release  and  fine  operated  as  one  assurance,  and 
discontinued  the  remainder  in  fee,  by  which  it  was  turned  to  a 
right,  so  that  the  plaintiff  had  lost  his  rigiit  of  entry,  and  was 
put  to  his  writ  of  formedon  ;  because  the  operation  of  the  deeds 
and  fine  ought  not  to  be  divided  and  considered  distinctly,  as 
that  would  defeat  the  intention  of  the  parties,  and  overturn  a 
great  number  of  family  settlements.  That  the  deeds  of  lease 
and  release  were  incomplete  until  the  fine  was  levied,  and  only 
operated  as  a  declaration  of  the  uses  of  the  fine,  so  that  the 
estate  tail  passed  by  the  fine.  And  this  case  was  quite  different 
from  Seymor's;  for  in  that  case  Lord  Cheney  did  not  levy  the 
fine  until  a  year  after  the  bargain  and  sale  was  enrolled  :  and  it 
was  expressely  found  by  the  verdict,  that  the  bargainee  entered, 
and  was  seised  by  force  of  the  bargain  and  sale  only ;  so  that  the 
bargain  and  sale  was  totally  unconnected  with  the  fine,  nor  did 
it  appear  that  any  fine  was  intended  to  be  levied  at  the  time 
when  the  bargain  and  sale  was  executed. 

25.  It  has  been  stated  that  there  could  be  no  discontinuance  Tit.  2.  c.  2. 
of  thino-s  lying  in  grant.     So  that  if  a  tenant  in  tail  of  a  rent, 
advowson,  or  common,  levied  a  fine  of  such  rent,  &c.,  there  was 
no  discontinuance. 

2(3.  It  is  laid  down  by  the  Judges,  in  the  case  of  Fines,  that  if  3  Rep.  89  b. 
a  tenant  in  tail  accepted  a  fine  from  a  stranger  it  did  not  dis-  Ante,  c.  9. 
continue  the  estate  tail,  but  after  his  death  the  issue  might  ^' 
enter. 

27.  A  fine  would  in  general  operate  as  a  revocation  of  a  prior  Was  a  revoca- 

...  rrii  n    '■'"'^  ^^  **  devisC. 

devise  of  the  lands  whereof  the  fine  was  levied.  Ihe  reason  of 
which  will  be  stated  in  Title  38,  Devise,  Ch.  6. 

28.  Where  a  person  who  was  only  tenant  for  life,  levied  a  fine  Created  a  foi- 

.  r     r  •  r  1-  •      'eiture  in  some 

sur  cognizance  de  droit,  Sic.  it  would  operate  as  a  torteiture  ot  his  cases, 
estate  ;  because  it  was  an  attempt  to  create  a  greater  estate  than  (jinj^ign.aa. 
he  could  lawfully  convey  ;  and  also  a  renunciation  of  the  feudal  Tit3.  c.  i. 
connexion  between  the  tenant  and  his  lord.     So  if  a  tenant  for 
life  accepted  a  fine  sur  cognizance  de  droit,  S)C.  for  it  was  a  denial  '>  Rep.  106  b. 
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2  Lev.  202. 
Co.  Read.  3. 


Garret  i'. 
Blizard,  1  Roll. 
Ab.  855. 


Bredon's  case, 
1  Rep.  76. 
1  Vent.  160. 


Vide  sup.  cli. 
10.  s.  65. 
n.  s.  70. 


1  Inst.  251  b. 
1  Roll.  Ab.  852. 


riggot  V. 
Salisbury, 
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of  tenure,  upon  two  accounts  ;  first  in  admitting  the  reversion  to 
have  been  in  a  stranger  to  convey ;  and,  secondly,  in  accepting 
of  it  himself,  to  the  prejudice  of  the  person  in  reversion. 

29.  If  A.  were  tenant  for  life,  with  remainder  to  B.  for  life,  and 
A.  levied  a  fine  to  B. ;  this  was  a  forfeiture  of  both  their  estates  : 
for  by  their  own  act  on  record  they  have  denied  the  reversion  to 
be  in  the  lord  ;  the  one  by  giving,  and  the  other  by  receiving  it. 

30.  A.  was  tenant  for  life,  remainder  for  life  to  B.,  remainder 
in  tail  to  C,  remainder  to  B.  in  fee.  B.  levied  a  fine  sur 
cognizance  de  droit,  tSc.  to  a  stranger.  It  was  adjudged  to  be  a 
forfeiture  of  his  estate  in  remainder  for  life ;  so  that  after  A.'s 
death,  C.  might  enter,  because  the  fine  transferred  a  fee  simple 
in  possession  by  estoppel,  against  which  be  could  not  aver  that 
he  only  passed  an  estate  for  life  in  prtcsenti,  with  a  fee  simple 
expectant  on  the  death  of  C.  without  issue ;  for  the  fine 
supposed  a  prior  gift  in  fee  simple,  which  he  could  not  lawfully 
make,  while  the  estate  for  life  of  A.  and  the  intermediate 
remainder  of  C.  in  tail,  were  subsisting. 

31.  But  where  the  person  who  had  the  next  estate  of  inherit- 
ance joined  with  the  tenant  for  life  in  levying  a  fine,  it  did  not 
then  operate  as  a  forfeiture. 

32.  A.  being  tenant  for  life,  with  remainder  in  tail  to  B.,  they 
both  joined  in  levying  a  fine  su?'  cognizance  de  droit  come  ceo,  &)C. 
to  a  stranger  in  fee. 

It  was  resolved,  that  this  was  neither  a  discontinuance  nor  a 
forfeiture,  but  that  each  of  the  parties  to  the  fine  gave  that  which 
he  might  lawfully  dispose  of;  and  that  the  law  would  construe  it 
to  be,  first,  the  grant  of  the  person  in  remainder,  and,  afterwards 
the  orant  of  the  tenant  for  life. 

33.  If  a  tenant  for  life  of  a  rent  or  advowson  levied  a  fine  of 
them  it  would  create  a  forfeiture;  for  although  in  this  case  the 
fine  passed  no  more  than  it  lawfully  might,  yet,  being  a  public 
and  solemn  renunciation  of  the  estate  for  life,  in  a  court  of 
record,  it  was  within  the  reason  of  the  law,  and  amounted  to  a 
forfeiture. 

34.  A  fine  sur  concessit,  levied  by  a  tenant  for  life,  did  not 
operate  as  a  forfeiture  of  his  estate  because  it  only  transferred 
such  an  interest  as  the  tenant  for  life  might  lawfully  pass, 
without  devesting  or  displacing  the  estates  in  remainder  or 
reversion. 
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35.  Although  a  fine  sur  cognizance  de  droit,  S^x.  levied  by  a  i  last.  251  h. 
tenant  for  year?,  did  not  create  any  bar,  yet  it  would  operate  as 

a  forfeiture  of  the  term  ;  but  a  fine  siu-  concessit  would  not  have  Tit.  8.  c.  2. 
this  effect. 

36.  No  fine  levied  by  a  cestui  que  trust  for  life  would  be  allowed  2  P.  Wms.  14. 
in  Chancery  to  operate  as  a  forfeiture,  because  it  could  not  anect 

the  subsequent  remainders  ;  and  therefore  such  a  fine  would,  in 
equity,  operate,  at  most,  as  a  grant  of  the  interest  of  which  the 
cestui  que  trust  had  a  power  to  dispose. 

37.  If  a  copyholder  levied  a  fine  of  his  copyhold,  it  operated   Co.  Sup.  c.  11. 
as    a  forfeiture;  and   in  such  a  case,  no  acceptance   of   rent, 

or  other  act  done  (a)  by  the  lord,  was  available  to  make  the 

estate  good.     It  is,  however,  said,  in  a  modern  case,  that  this  doc-  Doe  v.  iiellier, 

,-,,,,  1  r  •  3  Term R,  162. 

trme  is  too  general ;  for  unless  there  was  a  change  ot  possession, 
the  fine  would  be  void  against  the  lord. 

38.  It  has  been  shown,  that  in  a  fine  sur  done,  grant  and  render,  a  fine  sur  done, 

1  .  ,  .  1      1      1  •  •  1      f  grant,  and  ren- 

the  cognizee  was  but  an  instrument,  who  had  a  seisin  only  tor  an  g^^^  ^^^  ^ 
instant,  which  was  not  suflicient  to  entitle  his  wife  to  dower,  yet  ^^^Jj/^^^g' 
it  has  been  adjudged,  that  this  species  of  fine  operated  as  a 
feoffment  and  re-enfeoffment,  and  therefore  gave  a  new  estate. 

39.  In  consequence  of  this  doctrine,  if  a  person  seised  in  fee  And  altered  the 

(iGSCGnt* 

of  an  estate,  ex  parte  materna,  levied  a  fine,  sur  done,  grant,  and  jit  29.  c.  8. 
render,  and  took  back  an  estate  to  himself  and  his  heirs,  the 
mode  of  descent  was   thereby  altered,  and  the  estate   would 
afterwards  descend  to  the  hQ\xs,ex  parte paterna. 

40.  I.  S.  being  seised  of  lands  ex  -parte  materna,  he  and  his  Pricey. 
wife  levied  a  tine  to  I.  N.  and  I.  B.,  and  they  by  the  same  fine  j  sh°ovv.  92. 
granted  and  rendered  the  same  lands  to  the  use  of  the  said  I.  S.  [^^f/j)'.* So.' 
and  his  wife,  and  the  heirs  of  their  two  bodies,  remainder  to  the  Holt,  253. 
right  heirs  of  I.  S..     The  husband  and  wife  died  without  issue  ; 

and  the  question  was,  whether  the  remainder  descended  to  the 
heirs  on  the  part  of  the  mother,  or  on  the  part  of  the  father. 

It  was  argued  on  the  one  side,  that  the  seisin  of  the  cognizee 
was  merely  fictitious ;  for  if  the  cognizee  had  a  term  for  years 
in  the  land,  it  would  not  be  merged  :  that  it  was  like  the  case 
of  a  surrender  of  a  copyhold  into  the  hands  of  the  lord, 
who  was  thereby   only    a    mere   instrument :    therefore,    that 

(a)  [In  IMilfax  r.  Baker,  1  Lev.  26.,  it  was  resolved  that  if  the  lord  fro  tempore 
admits  a  copyholder  after  forfeiture,  it  is  dispensed  with,  not  only  as  to  himself,  but  to 
him  in  reversion.     See  also  1  Walk.  Cop.  [349.]  ed.  4.] 
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noihiiio-  was   •altered    by  tl't^   fini";   L)»t   ^''^  estate   leniained  as 
before. 

On  the  other  side  it  was  insisted,  that  the  cognizee  could  not 
render  the  estate,  unless  he  had  it  in  him  :  and  that  the  grant 
and  render  operated  as  a  feoffment  and  re-enfeofiment. 

The  Court  held,  that  the  estate  was  once  iu  the  cognizee, 
otherwise  he  could  not  give  it  back ;  that  the  grant  and  render 
was  a  conveyance  at  common  law,  and  made  the  cognizor  a 
new  purchaser,  as  much  as  a  feoffment  and  re-cnfeoff'ment :  so 
that  the  remainder  descended  to  the  heirs  on  the  part  of  the 
father. 

41.  It  is  observable,  that  this  is  the  only  sort  of  fine  which 
gave  a  new  estate  ;  for  if  a  person  seized  ex  parte  materna  levied 
a  fine  sur  cognizance  de  droit,  &-c.,  and  either  made  no  declara- 
tion of  the  uses  of  it,  or  declared  it  to  be  to  the  use  of  himself 
and  his  heirs,  the  lands  w  ould  still  descend  ex  parte  materna;  be- 
cause it  was  the  old  use,  which,  consisting  in  trust  and  confidence, 
would  follow  the  nature  of  the  land,  and  would  descend  as  the 
land  would  have  descended,  if  no  alteration  had  been  made;  and 
it  is  totally  immaterial  whether  the  use  were  expressly  declared 
on  a  fine  of  that  kind,  or  permitted  to  arise  by  implication. 
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Notwithstanding  the  great  force  and  effect  of  a  fine,  yet 
there  were  some  particular  persons,  estates  and  interests,  to  which 
its  operation  did  not  extend. 

2.  By  the  common  law,  no  laches  can  be  imputed  to  the  King;  The  King. 
and  therefore  no  delay  or  omission  on  his  part,  in  making  a  claim, 
will  bar  his  right.  From  thence  has  arisen  the  maxim,  Nullum 
tenipus  occurrit  regi ;  for  the  law  supposes  the  King  to  be  always 
busied  for  the  public  good,  and  therefore  that  he  has  not  leisure 
to  assert  his  rights  within  the  time  prescribed  for  other  persons. 
It  followed,  from  this  principle,  that  the  King  could  not  be 
barred  by  a  fine  to  which  he  was  not  a  party ;  nor  was  the  royal 
prerogative  in  this  instance  taken  away  by  the  Nitlliun  Tenipus  Tit.  31.  c.  2. 
Act. 


s.  59,  60. 


3.  Ecclesiastical  corporations,  and  in  general  all  ecclesiastical  Ecclesiastical 

.  corporations. 

persons,  who  were  seised  in  right  of  their  churches  only,  and  had 
not  an  absolute  estate  in  their  possessions,  being  restrained  from 
alienation  by  several  statutes,  were  not  only  prohibited  from  levy- 
ing fines,  but  could  not  even  bar  their  successors  by  their  non- 
claim. 
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4.  Thus  in  a  case  in  13  Ja.  1.,  where  a  fine  and  five  years'  non- 
claim  was  set  u])  in  bar  to  an  ejectment,  brought  by  the  Master 
and  Fellows  of  Magdalen  College,  one  of  the  points  was,  whether 
tlie  Master  and  Fellows  were  barred  by  the  fine  and  nonclaim  : 
and  it  was  resolved,  that  the  right  of  the  College  was  not  barred  ; 
for  the  words  of  the  stat.  13  Eliz.,  which  prohibits  all  ecclesias- 
tical corporations  from  alienation,  were,  "  That  all  leases,  gifts, 
grants,  feoffments,  conveyances,  or  estates,  to  be  made,  had,  or 
suffered  by  any  master  and  fellows  of  any  college,  &c.  to  any 
person  or  persons,  &c.  (except  leases),  shall  be  utterly  void  and 
of  none  effect,  to  all  intents,  constructions,  and  purposes."  So 
that  when  a  fine  was  levied,  and  no  claim  was  made  for  five  years, 
there  was  a  conveyance  permitted  and  suffered  by  the  Master 
and  Fellows  of  the  College  ;  and  it  would  have  been  of  no  effect 
to  have  prohibited  the  Master  and  Fellows  themselves  from 
making  conveyances  of  their  lands,  if  they  were  allowed  to  have 
a  power,  by  their  permission  and  nonclaim,  to  bar  their  succes- 
sors. 

A  bishop,  dean,  or  vicar,  might,  however,  be  himself  barred 
by  his  own  nonclaim,  as  has  been  stated  in  a  former  chapter. 

5.  It  was  a  rule  of  law,  that  no  estate  or  interest  would  be 
barred  by  a  fine,  unless  it  was  devested  out  of  the  real  owner, 
either  before  the  fine  was  levied,  or  by  the  operation  of  the  fine 
itself :  that  is,  unless  the  real  owner  was  put  out  of  possession 
of  such  estate  or  interest;  and  that  while  he  continued  in  pos- 
session, a  fine  would  not  affect  him. 

This  doctrine  is  stated  arguendo  in  Saffyn's  case  in  the  follow- 
ing words :  "  No  fine  levied  with  proclamations  shall  bind  any 
but  those  who  are  put  out  of  possession,  and  have  but  a  right ; 
for  if  their  estate  or  interest  be  not  devested  out  of  them,  but  re- 
mains in  them  as  it  was  ah  initio,  they  need  not  make  an  entry 
or  claim  to  that  which  never  was  devested." 

6.  Lord  Coke  states  the  second  resolution  in  Margaret  Pod- 
ger's  case  thus  :  "  That  no  fine  nor  warranty  shall  bar  any  es- 
tate in  possession,  reversion,  or  remainder,  which  is  not  devested 
and  put  to  a  right ;  for  he  who  has  the  estate  or  interest  in 
him  cannot  be  put  to  his  action,  entry,  or  claim,  for  he  has 
that  which  the  action,  entry,  or  claim  would  vest  in  him  or  give 
him." 

There  is  a  considerable  inaccuracy  in  this  passage,  if  the  words 
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"  devested  and  put  to  a  right"  are  understood  conjunctively, 
and  in  that  strict  technical  sense  which  the  law  annexes  to  them. 
The  word  "  devest"  signifies  nothing  more  than  a  mere  depriva- 
tion of  the  possession,  (a)  But  the  words,  "  put  to  a  right," 
have  a  much  more  extensive  signification,  as  they  mean  a  de- 
privation, not  only  of  the  possession,  but  also  of  the  right  of  pos-  Tit.  29.  c.  i. 
session ;  for  where  an  estate  is  turned  to  a  right,  the  owner  has 
only  the  jus  proprietatis,  or  mere  right  of  property.  If  therefore 
the  above  passage  be  strictly  taken,  it  will  appear  to  be  unsup- 
ported by  any  authority ;  for  though  it  might  be  necessary  that 
an  estate  be  devested,  before  it  could  be  barred  by  a  fine ; 
yet  it  was  by  no  means  necessary  that  it  should  be  put  to  a 
right. 

7.  Thus  in  the  case  of  Stowell  v.  Zouche,  when  Stowell  was  Ante,  c.  ii. 
disseised  by  Zouche,  his  estate  was  merely  devested  ;  that  is,  he 

had  only  lost  the  actual  possession;  but  it  was  not  turned  to  a 
right,  for  he  still  continued  to  have  in  him  both  the  right  of  pos- 
session and  the  right  of  property  ;  and  yet  all  the  Judges  agreed 
that  he  was  barred  by  the  fine  and  nonclaim. 

8.  The  rule"of  law  therefore  clearly  was,  that  no  person  could 
be  barred  by  a  fine,  unless  his  estate  was  devested,  or  turned  to 
a  right;  and  he  had  only  a  right  of  entry,  or  a  right  of  action, 
left  in  him ;  and  where  an  estate  was  turned  to  a  right,  it  was 
necessarily  devested,  though  not  e  contra. 

9.  A  person  who  was  seised  in  fee,  for  the  continuance  of  his  Focus  v. 

'■  Salisbury, 

estate  in  '^his  name  and  family,  made  a  lease  for  500  years  to  a  Hard.  400. 
trustee,  in  trust  that  he  himself  should  receive  the  profits  during 
his  life,  and  that  afterwards  his  brother  should  receive  them. 
Some  time  after,  the  lessor,  being]  in  possession  according  to  the 
trust,  covenanted  with'other  parties,  for^the  same  considerations, 
to  stand  seised  of  those  lands  to  the  use  of  himself  for  life,  re- 
mainder to  the  use  of  his  brother,  &.C.,  and  that  the  said  lease 
and  all  other  estates  made  or^o  be  made  by  him  should  be  and 
enure  to  the  same  uses,  and  then  levied  a  fine  to  the  uses  of 
that  deed. 

A  question  arose,  whether  the  term  of  500  years  was  barred 
by  the  fine  and  nonclaim.     Lord  Hale  observed,  that  nothing 

(a)  Devest,  devestire,  is  contrary  to  invest  ;  for  as  iineslire  signifies  possessionem 
tradere,  so  devestire  means  possessionem  anferre. — Cowell's  Diet. — Nofe  to  former 
edition. 

VOL.    V.  Q 
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had  been  done  whereby  the  estate  of  the  lessee  was  devested  or 
displaced  ;  for  the  lessor  continuing  in  possession,  by  permission 
of  the  lessee,  as  must  be  presumed,  he  was  only  tenant  at  will  to 
the  lessee,  and  therefore  his  fine  had  no  operation. 

10.  If  a  person  who  had  made  a  lease  to  trustees,  and  had 
still  continued  in  possession,  made  another  lease  of  the  same 
lands,  and  levied  a  fine  to  confirm  it,  the  first  lease  would  be 
devested  by  the  second,  so  that  it  would  then  be  barred  by  the 
fine. 

11.  The  Marquis  of  Winchester  made  a  lease  for  100  years, 
in  trust  to  attend  the  inheritance  ;  the  lessee  entered ;  and  then 
the  Marquis  entered  and  received  the  profits,  and  afterwards  made 
a  lease  for  fifty-four  years,  and  covenanted  to  levy  a  fine  to  confirm 
it,  which  he  levied  accordingly,  and  five  years  passed  without 
any  claim  by  the  first  lessee. 

It  was  adjudged  by  the  Court  of  Common  Pleas,  and  affirmed 
by  the  Court  of  King's  Bench,  upon  a  writ  of  error — 1.  That 
when  the  Marquis  entered  on  the  lessee  for  100  years,  he  became 
tenant  at  will  to  him,  to  which  estate  it  was  not  always  requisite 
that  there  be  the  express  consent  of  both  parties,  but  if  there 
was  any  thing  tantamount  it  was  sufficient,  as  here  the  trust  im- 
plied that  the  lessor  should  take  the  profits,  being  the  cestui  que 
trust,  which  included  at  least  an  estate  at  will. 

11.  That  when  the  Marquis  made  the  lease  for  fifty-four  years, 
though  this  was  not  a  disseisin,  because  the  reversion  was  in  the 
lessor  himself,  who  made  the  lease,  yet  by  this,  the  lease  for  100 
years  was  devested,  displaced  and  turned  to  a  right. 

III.  That  being  so  devested,  it  was  barred  by  the  fine  and 
nonclaim. 

12.  [In  Doe  v.  Hrnis,  lands  were  devised  to  trustees  in  fee  in 
trust  to  permit  A.  H.  to  receive  the  rents  and  profits  for  life,  with 
remainder  to  W.  H.  in  tail,  with  remainder  to  J.  S.  in  fee.  W.  H. 
in  the  lifetime  of  A.  H.  levied  a  fine  to  a  stranger  in  fee ;  the 
Court  of  King's  Bench  held  that  the  fine  of  W.  H.  could  not 
operate  as  a  bar  by  nonclaim  against  J.  S.,  for  the  conuzor  not 
having  any  seisin  at  the  time  of  the  fine  being  levied,  it  could 
only  operate  by  estoppel,  and  that  as  nothing  was  devested  or 
put  to  a  right  by  the  fine,  entry  was  not  necessary  to  avoid  it.] 

13.  It  was  not  only  necessary  that  a  person  should  be  out  of 
possession,  to  be  affected  by  a  fine ;  but  it  was  also  requisite  that 
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the  party  levying  the  fine  should  have  an  adverse  possession,  in- 
consistent with  that  of  the  person  to  be  barred  ;  so  that  if  the 
possession  of  the  person  who  levied  a  fine  was  consistent  with 
that  of  any  other  person,  such  other  person  would  not  be  affected 
by  it. 

14.  Tluis,  [until  the  recent  statute  3  8c  4  Will.  4.  c.  27.  (a)  it  ^'];J^- J;*^^' 
was]  settled  that  the  possession  of  one  joint  tenant  was  the  pos-  i  Salk.  285. 
session  of  the  other  so  as  to  prevent  the  effect  of  the  statute  of 
limitations;  and  that  where  there  were  two  joint  tenants  in  fee, 

if  one  of  them  levied  a  fine  of  the  whole,  it  did  not  amount  to  an 
ouster  of  his  companion,  but  only  severed  the  joint  tenancy, 
thouo;h  he  was  in  of  the  old  use  afrain. 

15.  The  possession  of  one  coparcener,  or  of  one  tenant  in  Tit.  19  &  20. 
common,  was  the  possession  of  the  other ;  nor  did  the  bare  per- 
ception of  all  the  rents  and  profits  by  one,  amount  to  an  ouster 

of  the  other,  so  as  to  make  him  liable  to  be  barred  by  a  fine. 

16.  In  the  case  of  future  interests,  such  as  estates  in  re-  Future  interests. 
mainder  and  reversion,  although  the  persons  entitled  cannot  be 

put  out  of  possession,  yet  as  they  have  vested  interests,  such  in- 
terests may  be  devested ;  and  it  has  been  already  shown,  that 
estates  in  remainder  and  reversion  may  be  devested,  so  as  to  Ante,  c  11. 
leave  only  a  right  of  entry  in  the  persons  entitled  to  them,  when 
the  prior  estates  determine  ;  in  which  case  they  might  be  barred 
by  fine.  But  where  estates  in  remainder  and  reversion  were  not 
devested,  a  fine  had  no  operation  on  them. 

17.  A  copyhold  estate  was  granted  to  John  Podger,  and  Mary  Podger's  case, 

'  -^  ^  -     £.    1       9  Rep.  104. 

and  Elizabeth  his  daughters,  for  three  lives.  The  lord  of  the 
manor,  by  deed  indented  and  enrolled,  bargained  and  sold  the 
lands  to  John  Podger  in  fee,  who  having  thus  acquired  the  free- 
hold, levied  a  fine  thereof  with  proclamations,  and  died  two  years 
after ;  whereupon  the  estate  descended  to  his  son  Marmaduke. 
Ten  years  after  the  death  of  John  Podger,  Elizabeth  Podger  en- 
tered ;  and  it  was  adjudged  that  her  entry  was  lawful,  for  her 
estate  in  remainder  not  being  devested,  the  fine  had  no  effect 
on  it. 

18.  In  Saffyn's  case  it  was  agreed,  that  although  a  term  for  Ante,  c.  lo. 
years  might  be  barred  by  a  fine,  if  the  lessee  were  or  might  have 

(a)  [By  the  12th  section  it  is  enacted,  that  the  possession  of  one  of  several  joint 
tenants  sliall  not  be  deemed  the  possession  of  the  others.] 

Q  2 
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5  Rep.  124  b. 


Edwards  v. 
Slater, 

Iljril.  410. 


Tit.  16.  c.  3. 
5  Bac.  Ab. 
740.  8vo.  ed. 


Ante,  c.  10. 
1  Mod.  217. 


1  Cha.Ca.268. 
1  lMeem.211. 


A  rent,  right 

of  vvay,  or 

common. 

5  Rep.  124  a. 

Cro.  J  a.  60. 

T.  Raym.  149. 

Toucl).  23. 


Tit.  23,  24, 
&28. 
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been  in  possession,  yet  tliat  so  long  as  a  lessee  for  years  had  only 
an  inlercsse  tennini,  or  future  right,  he  was  not  affected  by  a  fine. 
But  when  his  term  commenced,  and  he  acquired  a  right  to  enter 
on  the  land,  he  then  had  such  a  present  estate  as  might  be  de- 
vested, and  which  he  might  revest  by  entry  ;  so  that  his  non- 
claim  for  five  years  after  the  commencement  of  his  term  barred 
him,  because  from  that  time  he  was  out  of  possession. 

19.  A  person  limited  lands  to  the  use  of  himself  for  life,  and 
if  he  should  settle  a  jointure  on  his  wife,  and  make  a  lease  for 
thirty-one  years,  to  commence  after  his  death,  that  then  the 
trustees  should  stand  seised  to  such  uses.  He  made  a  lease  ac- 
cordingly, and  then  he  and  his  wife  levied  a  fine. 

It  was  resolved  that  the  lease  was  not  barred,  because  being  a 
future  interest,  it  was  not  devested  or  displaced  by  the  fine. 

20.  In  the  case  of  Corbet  v.  Stone,  Lord  Chief  Baron  Gilbert 
observes,  that  judgment  was  given  for  the  plaintiff,  which  proved 
that  the  grantee  had  an  interest,  and  that  this  interest  was  not 
barred  by  a  fine  and  five  years  nonclaim  after  the  death  of  the 
grantor ;  not  being  touched,  devested,  or  turned  to  a  right. 

21.  The  interest  of  tenants  by  statute  merchant,  statute  staple, 
and  elegit,  could  not  be  barred  by  a  fine,  until  they  had  extended 
the  lands,  or  pursued  their  rights  in  some  other  manner ;  for  until 
then  they  had  no  right  to  enter  on  the  lands,  and  therefore  could 
not  be  put  out  of  possession. 

22.  So  where  a  person  had  a  judgment  for  debt,  and  the 
debtor  before  execution  aliened  by  fine,  and  five  years  passed,  yet 
the  creditor  might  still  sue  out  execution. 

23.  Although  the  owner  of  a  rent  might  bar  it  by  fine,  yet  a 
rent  in  the  possession  of  a  third  person  could  not  be  so  barred. 
It  was  the  same  of  a  right  of  way,  or  common ;  because  these  being 
merely  incorporeal  rights,  collateral  to  and  issuing  out  of  lands, 
they  could  not  be  devested  ;  for  though  a  person  who  has  a  rent, 
right  of  way,  or  common,  out  of  lands,  be  not  in  the  actual  en- 
joyment of  them,  yet  by  non-user  only  for  a  time,  he  does  not 
cease  to  have  a  vested  estate  or  interest  therein ;  so  that  he  still 
continues  to  be  in  actual  possession.  Such  things  being  mere 
creatures  of  the  law,  and  owing  their  existence  to  the  construc- 
tion thereof,  they  arc  always  considered  to  be  in  the  possession 
of  those  whom  the  law  adjudges  to  have  a  right  to  them. 
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These  principles  have  been  confirmed  by  the  Court  of  King's 
Bencli  in  the  following  case. 

24.  In  an  ejectment  for  lands  in  Surrey,  the  jury  found  a  ver-  ^''*^J|v^J-  ^-  ^ 
diet  for  the  plaintiff,  subject  to  the  opinion  of  the  Court  in  the  jjoard  and 
follovvinor  case.  Lord  Bolinrrbroke,  beino^  seised  in  fee  of  the 
premises  in  question,  by  indenture  of  lease,  dated  the  1st  ]\larcli 
1765,  demised  the  same  to  William  Stevens  for  twenty -one  years, 
at  the  rent  of  100/. ;  which  lease,  by  mesne  assignments,  became 
vested  in  the  defendant  Board.  Lord  Bolingbroke,  by  a  bond 
dated  24th  July,  1770,  with  warrant  of  attorney  to  confess  judg- 
ment, in  consideration  of  3000/.  became  bound  to  the  lessor  of 
the  plaintiff  in  the  penal  sum  of  5000/.  conditioned  for  the  pay- 
ment to  her  of  an  annuity  of  500/.,  during  his  own  life;  and  by 
indenture  of  the  same  date,  Lord  Bolingbroke,  in  consideration 
of  the  said  3000/.,  and  as  a  further  security  for  the  annuity,  de- 
mised the  premises  in  question  to  the  lessor  of  the  plaintiff  for 
ninety-nine  years,  if  he  should  so  long  live,  at  a  peppercorn  rent, 
with  a  proviso,  that  the  lessor  of  the  plaintiff  should  the  next  day 
re-demise  the  premises  to  Lord  Bolingbroke  for  ninety-eight 
years  and  eleven  months,  if  he  should  so  long  live,  at  the  rent  of 
500/.,  which  was  accordingly  done.  Lord  Bolingbroke,  by  lease 
and  release  dated  the  9th  and  10th  March  1773,  conveyed  the 
premises,  for  a  fair  and  valuable  consideration,  to  the  defendant 
Jones  in  fee,  who  had  no  notice  of  the  annuity  granted  to  the 
lessor  of  the  plaintiff.  Jones  being  in  possession,  levied  a  fine  of 
the  premises,  with  proclamations,  in  Trinity  term  1775,  to  the 
use  of  himself  in  fee.  The  annuity  was  in  arrear  from  the  24th 
January  1774,  and  the  ejectment  was  brought  in  Hilary  term 
1782. 

Lord  Mansfield. — "  We  have  looked  into  all  the  cases,  and 
have  no  doubt.  It  appears  that  the  lessor  of  the  plaintiff,  and 
the  defendant  Jones,  are  both  innocent:  Jones  is  a  purchaser  for 
a  valuable  consideration,  without  any  notice  of  the  lessor  of  the 
plaintiff's  title ;  the  lessor  of  the  plaintiff  is  not  alleged  at  any 
time  to  have  known  of  the  conveyance  to  Jones ;  and  there  was 
no  circumstance  of  notoriety  attending  the  transfer  to  give  her 
such  notice  ;  for  the  visible  possession  continued  the  same  after 
the  sale  as  before  it;  the  lease  to  William  Stevens  subsisting, 
and  the  payment  of  rent  to  Jones,  instead  of  Lord  Bolingbroke, 
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carried  with  it  no  notoriety  in  the  country.  At  the  time  of  the 
conveyance  there  was  no  arrear  of  interest  due  to  Mrs.  Hare, 
and  therefore  she  had  no  ri^ht  to  come  upon  the  land  in  any 
shape.  If  slie  was  guilty  of  laches  afterwards,  there  could  be 
no  7na/a  Jides  in  it  with  respect  to  Jones,  as  he  is  under  no  dis- 
advantage from  it :  so  that  is  a  question  of  mere  law  between  two 
innocent  parties,  whether  the  right  and  interest  of  the  lessor  of 
the  plaintiff  is  barred  by  the  fine  and  nonclaim.  This  depends 
on  one  clear  proposition,  which  is  a  general  rule  of  law  founded 
in  good  sense;  and  although  it  be  difficult  to  find  a  rule  without 
an  exception,  yet  I  know  of  none  to  this  proposition.  It  is  laid 
down  in  9  Co.  Rep.  106.  a.  *  Resolved,  -per  totam  curium,  that  no 
fine  nor  warranty  shall  bar  any  estate  in  possession,  reversion, 
or  remainder,  which  is  not  devested  and  put  to  a  right.'  This 
general  rule  is  illustrated  and  applied  to  several  cases  throughout 
the  books ;  and  hence  it  follows,  that  no  collateral  interest  can 
be  barred  by  a  fine ;  as  a  rent-charge,  a  right  of  common,  &c. : 
and  the  authority  cited  from  Carter,  24.,  that  a  rent-charge  may 
be  barred  by  a  fine,  is  totally  mistaken ;  for  in  looking  into  it, 
it  appears  to  be  thus ;  the  owner  of  a  rent-charge  levied  a  fine 
of  the  land  ;  the  question  was,  whether  the  rent-charge  passed 
by  the  fine  ;  and  a  distinction  was  taken  between  a  fine  of)erating 
as  a  grant  or  as  a  bar.  Here  the  fine  operated  as  a  grant,  and 
not  as  a  bar ;  the  rule  is  universal,  that  a  rent-charge  in  a  third 
person  is  not  barred  by  a  fine  and  nonclaim.  Hence  the  parties 
to  a  fine,  or  one  of  them,  must  be  in  of  a  seisin  or  possession 
adverse  to  that  interest  which  is  to  be  barred  ;  for,  if  it  be  con- 
sistent with  it,  the  fine  does  not  devest  it,  and  thereforejs  no  bar. 
Now,  at  the  time  of  the  conveyance  to  Jones  in  1773,  Lord 
Bolingbroke  had  no  adverse  possession:  he  had  paid  all  arrears; 
and  as  the  lessor  of  the  )ilaintiff  had  no  right  to  come  on  the 
land  but  for  arrears,  she  had  then  no  title  in  her.  At  the  time 
when  the  fine  was  levied,  there  was  an  arrear  of  a  year  and  a 
half  due  ;  but  the  lessor  of  the  plaintiff'  was  not  bound  to  resort 
to  the  lands  for  her  remedy,  she  had  other  securities  ;  besides, 
she  could  not  enter  on  the  lands,  the  lessee  for  years  being  in 
possession ;  all  she  could  do  was  by  notice  to  the  tenant  under 
the  statute  4  &  5  Ann.  c.  16.  which  makes  attornment  unneces- 
sary, either  to  distrain  or  bring  an  action  for  the  rent.     In  every 
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shape  it  is  most  clear,  that  the  lessor  of  tiie  plaiutili's  interest 
was  not  devested  or  turned  to  a  ri<;ht ;  and  therefore  that  it  re- 
mained after  the  fine  just  as  it  did  before."  Judgment  was  given 
for  the  lessor  of  the  plaintiff". 

25.  Where  women  having  an  estate  in  dower,  or  a  jointure,  Estates  in 

.  r         *■  (lower  and 

discontmue  or  alien  them,  such  discontinuances  or  alienations  jo,„iu,es. 
are  declared  to  be  void,  by  the  statute  11  Hen.  7.  c.  20.  (a) :  and 
by  the  statute  32  Hen.  8.  c.  36.  s.  2.  it  is  declared,  tliat  no  fine 
levied  by  a  woman  of  any  such  estate  as  is  mentioned  in  the 
statute  11  Hen.  7.  shall  be  of  any  effect. 

26.  By  the  statute  32  Hen.  8.  c.  28.  s.  G.  it  is  declared,  that  Estates  held 

J  _  .  jure  uxuria. 

no  fine  levied  by  a  husband  of  any  lands,  whereof  he  is  seised 
in  right  of  his  wife,  shall  be  prejudical  or  hurtful  to  the  wife 
or  her  heirs. 

The  cases  which  have  arisen  on  these  statutes  will  be  stated  C.  10. 
in  Title  Recovery. 

27.  It  has  been  stated  in  Chapter  ix.  that  estates  tail,  of  the  Estates  tail  of 

^       the  gift  of  the 

gift  of  the  Crown,  may  be  barred  by  the  statute  4  Hen.  / .,  crown  for  ser- 
though  excepted  out  of  the  statute  32  Hen.  8.  But  by  a  ''"'''^• 
subsequent  statute,  a  distinction  is  made  between  estates  tail  of 
the  gift  of  the  Crown  generally,  and  estates  tail  granted  by  the 
Crown  as  a  reward  for  services ;  and  these  last  are  protected 
from  the  operation  of  the  statute  4  Hen.  7.,  as  well  as  from  that 
of  the  statute  32  Hen.  8.,  of  which  an  account  will  be  given  in 
Title  Recovery.  C.  10. 

28.  When  fines   became   common  assurances  of  lands,   the  Reversion  in 
Judges  would  no  more  allow  a  fine  to  devest  the  interest  of  the  /inst.  372  b. 
King,  than  any   other  conveyance,  but  preserved  the    King's 
remainder  or  reversion,  though  they  allowed  the  fine  to  bar  the 

person  levying  it,  and  his  issue ;  so  that  where  a  fine  was  levied 
of  an  estate  tail,  whereof  the  remainder  or  reversion  was  in  the 


(a)  [By  the  stat.  3  &  4  Will.  4.  c.  74.  s.  16.  it  is  provided,  that  where  any  woman  shall 
be  tenant  in  tail,  ex  provisioiie  viri,  within  the  provisions  of  the  above  stat.  of  11  Hen.  7. 
the  power  of  disposition  given  by  the  said  statute  of  the  present  king,  shall  not  be  ex- 
ercised by  her  except  with  such  assent  as,  if  the  latter  act  had  not  been  passed,  would, 
\mder  the  provisions  of  the  said  stat.  of  Hen.  7.  have  rendered  valid  a  fine  or  common 
recovery  by  her.  By  sect.  17.  of  the  late  act  the  said  stat.  of  Hen.  7.  c.  20.  is  re- 
pealed, except  so  far  as  regards  lands  in  settlement,  miule  before  the  passing  of  tlie  late 
act  (28th  August,  1833.)] 
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King,  it  created  a  base  fee,  determinable  on  failure  of  heirs  of 
the  body  of  the  tenant  in  tail,  {a) 
Mulgravev.  29.  It  was  held  by  Lord  Nottingham,  assisted  by  Lord  Chief 

2  Freem.'n,  Justice  North  and  Justice  Jones,  that  where  there  is  tenant  in  tail 
of  the  gift  of  the  King,  with  a  remainder  in  the  Crown,  such 
tenant  was  not  restrained  by  the  statute  34  Hen.  8.,  but  might 
levy  a  fine  to  the  Crown  which  would  bar  his  issue ;  for  it 
appeared  by  the  preamble  of  the  statute,  that  it  was  made  to 
prevent  the  alienation  by  tenant  in  tail,  that  the  memory  of  the 
King's  bounty  might  be  preserved  ;  and  where  the  estate  comes 
wholly  back  to  the  King,  there  it  is  in  the  King's  power  to 
preserve  the  memory  of  his  bounty,  either  by  giving  it  back  to 
the  same  party,  or  what  other  way  he  pleaseth. 
Springing  and  30.  A  Springing  or  shifting  use  could  be  defeated  or  destroyed 
ing  uses.  j^^  ^  ^^^  levied  of  the  estate  out  of  which  such  springing  or  shift- 
ing use  was  to  arise. 

31.  Thus  in  the  case  of   Lloyd  v.  Carew,  which  has  been 

Tit.  16.  c.  5.       stated  in  a  former  title,  it  appeared  that  Richard  Carew  and 

Penelope  his  wife,  in  order  to  extinguish  and  destroy  all  such 

right  as  the  heirs  of  Penelope  might  have  under  the  proviso,  and 

for  settling  the  same  on  R.  Carew  and  his  heirs,  levied  a  fine  of  all 

the  estate,  and  declared  the  uses  thereof  to  R.  Carew  for  life, 

remainder  to  Penelope  for  life,  remainder  to  R.  Carew  in  fee. 

SeeSugd.  Giib.   R.  Carew  died   without  issue,  upon  which  the  heirs  of  Mary 

marg.  note  7.      claimed  the  estate    under  the  proviso,  and   filed   their   bill  in 

MS.  note  of        Chancery,  to  compel  the  trustees  to  convey  the  estate  to  them 

on  payment  of  the  4000/. 

The  bill  was  dismissed  ;  but  upon  an  appeal  to  the  House  of 
Lords,  the  decree  of  dismission  was  reversed,  it  being  alleged 
that  the  fine  could  not  bar  the  benefit  of  this  proviso,  because 
the  same  never  was  nor  could  be  in  Penelope,  who  levied 
the  fine. 


(a)  [By  the  18th  section  of  the  stat.  3  &  4.  Will.  4.  c.  74.,  for  abolishing  fines  and 
lecoveries,  and  for  the  substitution  of  more  simple  modes  of  assurance,  it  is  enacted, 
"  That  tiie  power  of  disposition  thereinbefore  contained  should  not  extend  to  tenants  of 
estates  tail,  who,  by  an  act  passed  in  the  ;i4th  and  35lii  Hen.  8.  intituled  an  act  to  em- 
bar  feigned  recovery  of  lands  wherein  the  king  is  in  reversion,  or  by  any  other  act,  arc 
restrained  from  barring  their  estates  tail."] 
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32.  A  dignity  or  title  of  honor  could  not  be  barred  or  sur-  Dignities, 
rendered  by  fine,  as  has  been  already  shown. 

33.  There  are  several  cases  in  which  a  court  of  equity  would   Mortgages,  &c. 
not  allow  a  fine  to  have  any  effect  on  estates  in  mortgage  and 

trust  estates,  of  which  an  account  will  be  given  in  the  next 
chapter. 

34.  [By  the  statute  3  and  4  Will.  4.  c.  74.  s.  20.  it  is  enacted  Expectancies  oi 
that  nothing  in  that  act  contained,  should  enable  any  person  to  barmble  Ijv  dis- 
dispose  of  any  lands  entailed  in  respect  of  any  expectant  interest,  pos't'on^under 
which  he  may  have  as  issue  inheritable  to  any  estate  tail  therein.]  Will.  4.  c.  74. 
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Section  I. 

A  FINE  being  considered  as  a  judgment  given  in  a  court  of  re- 
cord, it  can  only  be  reversed  by  a  writ  of  error  ;  which  is  also  a 
matter  of  record,  being  a  commission  to  the  Judges  of  a  superior 
court,  authorizing  them  to  examine  the  record  upon  which  a 
judgment  was  given,  and  on  such  examination  to  affirm  or  re- 
verse the  same,  according  to  law. 

2.  During  the  term  in  which  a  judicial  act  is  done,  the  record 
may  be  amended  or  invalidated  without  a  writ  of  error :  because, 
durino-  the  term,  the  record  is  in  the  breast  of  the  Court,  and  the 
rolls  are  alterable  at  the  discretion  of  the  Judges.  And  now,  the 
the  courts  of  justice  allow  amendments  to  be  made  at  any  time 
while  the  suit  is  depending,  notwithstanding  the  record  be  made 
up,  and  the  term  be  past ;  for  they  consider  the  proceedings  as 
UL  fieri  until  the  judgment  is  given:  so  that  a  fine  might  be 
amended  or  invalidated  at  any  time  during  the  term  in  which  it 
was  levied,  by  an  application  to  the  Court  of  Common  Pleas. 
A  fine  miglit  also  be  amended  as  to  any  mistake  or  misprision  of 
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the  officers  of  the  court  at  any  time,  and  the  cases  on  this  subject  Ante,  c.7. 
have  been  aheady  stated. 

3.  A  writ  of  error  is,  properly  speaking,  a  proceeding  in  the  Fiu.  N.  B.  21. 
nature  of  an  appeal,  and  therefore  must  be  brought  in  a  superior 

court  ,•  so  that  a  writ  of  error  to  reverse  a  fine  must  be  brought  in 
the  Court  of  King's  Bench,  because  that  Court  has  an  a|)pellant 
jurisdiction  over  the  Court  of  Common  Pleas.  But  where  the 
error  assigned  in  a  judgment  does  not  arise  from  any  fault  in  the 
Court,  but  from  some  defect  in  the  execution  of  the  process,  or 
from  some  matter  of  fact,  the  writ  of  error  must  be  brought  in 
the  same  court  in  which  the  judgment  was  given  ;  and  therefore, 
in  cases  of  this  kind,  a  writ  of  error  to  reverse  a  fine  must  be 
brought  in  the  Court  of  Common  Pleas. 

4.  With  respect  to  fines  levied  before  the  Justices  of  Wales, 
pursuant  to  the  stat.  34  &,  35  Hen.  8.,  it  is  provided  by  that  sta- 
tute, s.  113,  that  all  errors  therein  shall  be  redressed  by  writ  of 
error,  to  be  sued  out  of  the  King's  Chancery  in  England,  return- 
able before  the  Kind's  Justices  of  his  Bench  in  England.  And 
by  the  stat.  43  Eliz.  c.  15.  s.  6.,  it  is  enacted,  that  all  fines  levied 
in  the  county  of  the  city  of  Chester,  pursuant  to  that  act,  shall 
be  subject  to  be  reversed,  upon  writs  of  error  to  be  sued  and  pro- 
secuted before  the  High  Justice  of  the  county  palatine  of  Chester, 
as  other  judgments  given  in  the  Portmoot  Court. 

5.  With  respect  to  the  persons  who  may  bring  a  writ  of  error,  who  may 

it  should  be  premised,  that  no  person  has  a  right  to  reverse  a  j{o°f.  ^'b. Tit. 

fine,  unless  he  can  show  that,  upon  such  reversal,  he  will  be  en-  Error,  K. 

titled  to  the  land ;  for  the  courts  of  law  will  not  dispossess  the 

tenant  in  possession,  unless  the  demandant  can  make  out  a  clear 

title ;  possession  always  carrying  with  it  the  presumption  of  a 

good  title,  until  the  contrary  appears.     Besides,  if  the  person 

who  demands  the  reversal  of  the  fine  cannot  prove  that  he  has  a 

title  to  the  lands  of  which  the  fine  was  levied,  it  follows  that  he 

is  not  affected  by  it,  and  it  would  be  trifling  with  courts  of  justice 

for  a  person  to  seek  relief  who  cannot  make  it  appear  that  he  has 

received  an  injury. 

6.  The  person,  therefore,  entitled  to  a  writ  of  error  to  reverse  a  Dyer,  90  a. 
fine,  is  he  who  would  have  had  the  lands  if  the  fine  had  not  been 

levied  ;  which,  in  general,  is  the  heir  at  law.     But  where  one  who 

is  seised  e.r  parte  materna  has  levied  a  fine,  in  which  there  is  i  Leon.  261. 

error,  the  heir  ex  parte  materna  will  be  entitled  to  tlic  writ  of 
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1  Inst.  14  a. 
n.  6. 

Champernow 
V.  Godolphin, 
Cro.  Jac.  160. 
Tit.  36.  c.  11. 


Pigott  V. 
Russell, 
Cro.Eliz.  115. 


6  Rep.  39  b. 


Against  whom. 
1  Salk.  339. 
Holt's  R.  614. 
Tit.  36.  c.  11. 


AVhat  may  be 
assigned  for 
error. 
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error.  The  youngest  son,  when  entitled  to  the  lands,  by  the 
custom  of  borough  Enalish,  shall  have  the  writ  of  error,  and  not 
the  heir  at  common  law,  because  this  remedy  descends  with  the 
land :  a  brother  of  the  half-blood,  however,  is  not  entitled  to 
bring  a  writ  of  error,  on  a  fine  levied  by  his  elder  brother. 

7.  In  a  writ  of  error  to  reverse  a  fine,  it  is  not  necessary  that 
the  person  who  brings  the  writ  should  deduce  his  title  and  pedi- 
gree, unless  it  be  a  special  case,  varying  from  the  common 
course;  as  where  a  writ  of  error  is  brought  by  a  special  heir  in 
tail  or  a  person  in  remainder. 

8.  All  those  who  were  parties  to  a  fine,  must,  in  general,  have 
joined  with  the  person  entitled  to  the  land,  in  reversing  it ;  but 
this  rule  admits  of  some  exceptions. 

9.  Husband  and  wife  were  tenants  for  life,  with  remainder  to 
an  infant  in  fee,  and  they  all  joined  in  levying  a  fine:  the  infant 
alone  brought  a  writ  of  error  to  reverse  it,  on  account  of  his  non- 
age. 

It  was  objected,  that  since  all  had  joined  in  the  fine,  they 
should  likewise  join  in  the  writ  of  error ;  that  the  husband  and 
wife  should  be  summoned  and  severed,  and  then  the  infant  alone 
might  proceed  to  assign  errors.  But  it  was  adjudged  that  the 
writ  of  error  was  well  brought  by  the  infant  alone ;  because  the 
error  assigned  was  not  in  the  record,  but  without  it ;  namely,  in 
the  person  of  the  infant. 

10.  No  person  can  have  a  writ  of  error  to  reverse  a  fine,  who 
took  any  estate  by  it :  because  no  recoveror  can  bring  a  writ  of 
error  to  defeat  a  record,  by  which  he  himself  has  recovered  :  for 
the  judgment  in  a  writ  of  error  is,  to  avoid  that  which  the  plain- 
tiff has  lost;  and  it  is  held  on  this  principle,  that  in  a  fine  sur 
done,  grant,  and  render,  the  cognizor  cannot  assign  error  in  the 
grant  and  render,  by  which  he  himself  has  taken  an  estate. 

11.  A  writ  of  error  to  reverse  a  fine  must  be  brought  against 
some  one  of  those  who  were  parties  or  privies  to  it,  and  not 
against  the  tenant  of  the  land  only.  But  the  Court  will  not  in 
general  reverse  a  fine,  unless  a  scire  facias  is  returned  against  the 
persons  who  are  then  in  possession  ;  for  the  cognizees  of  a  fine 
are  frequently  nothing  more  than  trustees,  and  have  no  beneficial 
interest  in  the  lands. 

12.  Errors  may  be  assigned  cither  in  fact,  as  that  the  cognizor 
of  a  fine  was  an  infant;  or  else   in  law,  (hat  is,  on  account  of 
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some  defect  appearing  on  the  face  of  the  record.  But  nothing 
can  be  assigned  for  error  in  fact  in  a  fine  which  contradicts  the 
record,  because  the  records  of  a  court  of  justice  are  of  such  i  Inst. 260  a. 
credit,  that  they  can  only  be  defeated  by  matters  of  equal  noto- 
riety with  themselves  ;  and,  therefore,  altliough  the  circumstances 
assigned  for  error  should  be  fully  proved  by  witnesses,  yet  such 
evidence  cannot  be  admitted. 

13.  Thus  it  has  been  already  stated,  that  where  the  entry  of  Ante,  f.  2. 
the  King's  silver,  before  the  death  of  the  cognizor,  appears  upon 
record,  no  averment  can  be  made.     And  that  no  averment  can 

be  made  as  to  the  time  when  a  fine  was  acknowledged,  which 
contradicts  the  chirograph. 

14.  It  cannot  for  the  same  reason  be  averred  that  the  cognizor  ^^y^^-  ^^  ^• 
of  a  fine  died  before  the  teste  of  the  writ  of  dedimus  potestatem, 

when  it  appears  by  the  certificate  of  the  concord  that  he  was 
alive,  for  this  contradicts  the  record.  But  an  averment  of  the 
death  of  the  cognizor  generally,  before  the  engrossment,  entry, 
and  recording  of  the  King's  silver,  is  admissible. 

15.  Where  a  fine  was  acknowledged  in  court,  it  was  held  that  ^'J^"?!^'^  ^'• 

°  ,  Wickham, 

the  plaintifFin  error  could  not  assign  for  error,  that  the  cognizor  Cio.  Eliz.  468. 
died  before  the  return  of  the  writ  of  covenant ;  for  that  would 
directly  contradict  the  record  ;  because  no  fine  was  ever  acknow- 
ledged in  court  until  the  writ  of  covenant  was  returned,  for  till 
then  the  parties  were  not  before  the  Court :  but  that  where  a  fine 
was  acknowledged  before  commissioners,  it  might  then  be  averred 
that  the  cognizor  died  before  the  return  of  the  writ  of  covenant, 
or  that  after  the  acknowledgment,  and  before  the  return  of  the 
certificate  thereof,  the  cognizor  died ;  because  these  facts  were 
consistent  with  the  record. 

16.  A  fine  was  acknowledged  before  Roger  Manwood,  Esq.  Arundel  i>. 

=  °  *■     Arundel, 

one  of  the  Justices  of  the  Court  of  Common  Pleas ;  and  after-  Cro.  Eliz.  677. 
wards  a  writ  of  dedimus  potestatem  was  directed  to  Sir  Roger 
Manwood,  he  having  been  knighted  after  the  fine  was  acknow- 
ledjred,  who  returned  it  with  his  name  and  title. 

It  was  held  that  it  could  not  be  assigned  for  error  that  the  de- 
dimus potestatem  was  directed  to  Sir  Roger  Manwood,  Knt.  where 
there  was  no  such  person  at  the  time,  he  being  but  an  Esquire ; 
because  it  contradicted  the  record,  by  which  it  appeared  that 
the  writ  was  directed  to  Sir  Roger  Manwood,  who  by  virtue 
thereof  took  the  acknowledgment. 
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17.  By  the  statute  23  Eliz.  c.  3.  s.  2.  it  is  enacted,  "That  no 
fine  shall  be  reversed  for  false  or  incongruous  Latin,  rasure,  in- 
terlining, misentering,  or  not  returning  of  the  sherifi",  or  want  of 
form  in  words,  and  not  in  substance." 

18.  Although  it  is  a  rule  that  in  actions  for  the  recovery  of 
dower,  the  parol  shall  not  demur  on  account  of  the  infancy  of 
tlie  heir;  yet  if  a  man  and  his  wife  levied  a  fine,  and  after  the 
husband's  death  the  wife  brought  a  writ  of  error  to  reverse  it,  in 
order  to  recover  her  dower ;  the  heir  might  plead  his  infancy, 
and  the  parol  might  demur.  («) 

19.  In  error  to  reverse  a  fine  levied  by  the  plaintiff  and  her 
husband,  the  heir  being  summoned  as  terre-tenant,  appeared  and 
pleaded  that  he  was  within  age,  and  prayed  that  the  parol  might 
demur.  The  plaintiff  counterpleaded  the  age,  showing  that  she 
was  entitled  to  have  dower  before  the  fine  levied  ;  and  was  now 
barred  of  dower  by  the  fine,  which  was  erroneous;  and  set  forth 
the  errors. 

Upon  demurrer  and  solemn  argument  it  was  adjudged,  that 
the  parol  should  demur  ;  and  that  the  plaintifl"  should  not  have 
the  advantage  to  take  from  the  defendant  his  age,  having  by  the 
fine,  so  long  as  it  stood  in  force,  barred  herself  of  her  dower. 
And  therefore  the  law  would  rather  favour  the  infant,  whose  pri- 
vilege was  immediate,  than  the  plaintiff's,  which  was  only  me- 
diate, after  the  fine  was  reversed. 

20.  The  manner  of  reversins:  fines  differs  from  that  which  is 
observed  in  reversing  other  judgments;  for  in  those  cases  the 
record  itself  is  removed  into  the  court  in  which  the  writ  of  error 
is  brought ;  because  in  adversary  suits  errors  cannot  be  assigned 
on  a  transcript  of  a  record  only  :  but  in  cases  of  fines,  nothing 
more  than  the  transcript  is  removed,  on  which  the  errors  are  as- 
signed :  and  if  the  fine  is  erroneous,  the  Court  of  King's  Bench 
may  send  for  the  record  itself,  and  reverse  it;  or  else  send  a  writ 


(a)  [By  tlic  Stat.  1  Will.  4.  c.  47.  s.  10.,  it  is  enacted,  that  after  the  passing  of  the 
act  (16th  July,  1830),  where  any  action,  suit,  or  other  proceeding,  for  the  payment  of 
debts,  or  any  other  purpose,  shall  be  commenced  or  prosecuted  by  or  against  any  infant 
under  the  age  of  twenty-one  years,  either  alone  or  together  with  any  other  person  or 
persons,  the  parol  shall  not  demur,  but  such  action,  suit,  or  other  proceeding,  shall  be 
prosecuted  and  carried  on  in  the  same  manner  and  as  effectually  as  any  action  or  suit 
could  before  the  passing  of  the  act  be  carried  on  or  prosecuted,  by  or  against  any  infant, 
where,  according  to  law,  the  parol  did  not  demur.] 
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to  the  treasurer  or  chamberlain  of  the  Court  of  Common  Pleas, 
to  take  it  off  tlie  file. 

21.  It  is  said  by  Lord  Coke  and  others,  that  if  there  be  tenant  i  Rep.  76  b. 
r     ,r  ■    ^      ■     r.  •   ^  ,    ,       .     1    •■     •    1  1  Roll. R.  11. 
tor  lite,  remainder  in  fee  to  an  infant,  and  they  both  jom  in  levy-  3  Lev.  36. 

ing  a  fine,  which  is  afterwards  reversed  by  the  person  in  re- 
mainder, on  account  of  his  infancy;  yet  that  the  cognizee  shall 
have  the  lands  durins:  the  life  of  the  tenant  for  life.  But  in  a 
subsequent  case  it  was  adjudged,  that  though  a  fine  might  be  Zouchev. 

1  ^     1        1        1  1  •  1  L  Thompson, 

reversed,  as  to  part  of  the  lands,  and  remain  good  as  to  the  re-  1  Ld.  Raym. 
sidue ;  yet  that  a  fine  could  not  be  reversed  in  toto  as  to  one 
person,  and  remain  good  in  toto  as  to  another. 

22.  By  the  statute  10  &  11  Will.  3.  c.  4.  reciting  that  fines,  Must  be 

.  .  ,  brouglit  within 

recoveries,  and  judgments  were  reversible  at  any  time,  without  twenty  years. 
restraint  or  limitation,  for  any  error  or  defect  which  happened 
therein,  by  the  ignorance  or  carelessness  of  clerks,  and  some- 
times by  unavoidable  accidents;  it  is  enacted,  s.  1,  "That  no 
fine  or  common  recovery,  Sec.  shall  be  reversed  or  avoided  for  any 
error  or  defect  therein,  unless  the  writ  of  error  or  suit  for  the  re- 
versing of  such  fine,  recovery,  Sec.  be  commenced  or  brought  and 
prosecuted  with  effect,  within  twenty  years  after  such  fine  levied, 
or  such  recovery  suffered."  "  Provided  always,  that  if  any  per-  s.  2. 
son  who  shall  be  entitled  to  any  such  writ  of  error  as  aforesaid, 
shall,  at  the  time  of  such  title  accrued,  be  within  the  age  of 
twenty-one  years,  or  covert,  non  compos,  imprisoned,  or  beyond 
the  seas  ;  then  such  person,  his  or  her  heirs,  executors,  or  admi- 
nistrators, (notwithstanding  the  said  twenty  years  expired)  shall 
and  may  bring  his,  her,  or  their  writ  of  error,  for  the  reversing 
any  such  fine,  recovery,  &c.,  as  he,  she,  or  they  might  have  done 
in  case  this  act  had  not  been  made ;  so  as  the  same  be  done 
within  five  years  after  his  or  her  full  age,  discoverture,  coming  of 
sound  mind,  enlargement  out  of  prison,  or  returning  from  be- 
yond the  seas,  or  death  ;  but  not  afterwards  or  otherwise." 

23.  In  consequence  of  this  statute,  a  writ  of  error  to  reverse  a 
fine  must  be  brought  within  twenty  years  after  the  tine  has 
been  levied,  and  not  within  twenty  years  after  a  title  has  accrued  ; 

for  the  time  when  the  fine  was  levied  is  the  period  from  which   Vide  Lloyd  f. 

Ill  Vaughan, 

the  twenty  years  are  to  be  reckoned.  Tit.  36.  c.  11. 

24.  A  person  may  bar  himself  from  bringing  a  writ  of  error  How  it  may  be 
in  several  ways.     Thus  if  a  person  releases  all  his  right  in,  or  ^  hou*.  Ab. 
makes  a  feoffment  of  the  land,  whereof  a  fine  has  been  levied,  "^'^- 
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Ante,  s.  15. 
10  Vin.Ab.  15. 


Hart's  case, 
I  Roll.Ab.788. 
Noy,  .59. 


Carrington's 

case, 

1  Roll.  Ab.  788. 

Melton's  case, 

Cro.  Eliz.  151. 


Cockman  v. 

Farrer, 

T.  Raym.  4G1. 

T.Jones,  181. 


Vide  Tit.  30. 
c.  8. 


Writ  of  deceit. 
Ante,  c.  4. 
Fitz.  N.  Li.  98. 
2  Inst.  216. 
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he  will  be  thereby  barred  from  bringing  a  writ  of  error ;  because, 
by  liis  release  or  feoffment,  he  has  forever  excluded  himself  from 
the  land ;  and  no  person  can  have  a  writ  of  error,  who  is  not 
entitled  to  the  land. 

25.  But  it  was  unanimously  held  in  the  case  of  Wright  v. 
Wickham,  that  if  a  person  releases  his  rii^ht  in,  or  makes  a 
feoffment  of  part  of  the  land,  he  may  still  reverse  the  fine,  as  to 
the  remainder. 

26.  If  an  infant  brought  a  writ  of  error  to  reverse  a  fine,  levied 
by  him  during  his  infancy ;  and  on  inspection,  his  non-age  was 
recorded  by  the  Court ;  but  before  the  fine  was  reversed,  he  levied 
another  fine,  the  second  fine  would  prevent  him  from  reversing 
the  first ;  because  the  second  fine,  having  entirely  barred  him  of 
all  right  to  the  lands,  must  also  have  deprived  him  of  all  re- 
medies to  recover  them. 

27.  If  a  tenant  in  tail  levied  an  erroneous  fine,  and  afterwards  le- 
vied another  erroneous  fine,and  died,  and  the  issue  in  tail  brought 
a  writ  of  error  upon  the  first  fine,  and  the  defendant  pleaded  in 
bar  the  second  fine,  and  after  the  issue  brought  a  writ  of  error  upon 
the  second  fine,  and  the  defendant  pleaded  in  bar  the  first  fine,  by 
which  the  right  was  bound  ;  the  plaintiff  might  reply  upon  the 
first  writ,  that  the  second  fine  was  erroneous,  and  upon  the  second 
writ,  that  the  first  fine  was  erroneous  ;  and  so  should  be  helped. 

2S.  In  a  writ  of  error  to  reverse  a  fine,  the  defendant  cannot 
plead  in  bar  the  same  fine  which  is  attempted  to  be  reversed  ; 
and  five  years  nonclaim.  Quia  non  valet  exceptio  istius  rei,  ciijus 
'petitur  dissolutio. 

29.  A  common  recovery  would  bar  the  issue  in  tail  from  bring- 
ing a  writ  of  error  to  reverse  a  fine ;  of  which  the  reason  will  be 
given  in  our  next  Title. 

30.  Where  a  fine  was  levied  in  the  Court  of  Common  Pleas, 
of  lands  held  in  ancient  demesne,  the  lord  might  [previously  to 
the  recent  statute  cited  in  the  note  below]  reverse  it  by  writ  of 
deceit :  (a)  and  such  writ  might  be  brought  by  the  lord  against 
the  parties  to  the  fine,  and  the  cestui  que  use ;  by  means  of  which 


(a)  [By  the  statute  3  &  4  Will.  4.  c.  74.,  for  abolishing  fines  and  recoveries,  it  iS 
enacted,  (s.  4.)  tiiat  no  writ  of  deceit,  for  the  reversal   of  any  fine  or  common  recovery 
shall  be  brought  after  the  31st  day  of  December,  1833.     By  the  Stat,  of  Limitation, 
in  tiie  same  session,  c.  27.  s.  36,  it  is  enacted  that  this  writ  (among  others)  shall  no 
be  brought  after  the  31st  day  of  December,  1834.     And  see  also  ss.  37,  38.J 
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lie  would  obtain  iudo;ment,  not  only  for  damages,  which   were  Rex  i.  Mead, 
.       ,\  ,  ,  -  ",..,..        2\Vils,  K.17. 

usually   remitted,  but  also  to  recover  his  court  and  jurisdiction 

over  the  lands,  and  to  annul  the  former  proceedings. 

31.  If  a  fine  were  levied  of  lands,  whereof  part  was  held  in  Anon,  l  l/con, 

.  .  290. 

ancient  demesne,  and  ])art  frank  free,  and  the  lord  in  ancient 
demesne  brought  his  writ  of  deceit,  the  Court  of  King's  Bench, 
upon  a  view  of  the  transcript  of  the  record,  and  proof  that  part 
of  the  lands  was  ancient  demesne,  would  reverse  the  fine  as  to 
that  part.  They  would  not,  however,  order  the  fine  to  be  taken 
off  the  file,  as  in  cases  where  the  whole  fine  was  reversed,  because 
it  would  remain  good  as  to  the  lands  which  were  frank  fee ;  but 
would  order  a  mark  to  be  made  on  the  fine,  to  show  that  it 
was  cancelled,  as  to  the  lands  held  in  ancient  demesne. 

32.  The  lord  of  a  manor  of  ancient  demesne  was  uot  barred 
of  his  writ  of  deceit  by  the  death  of  any  of  the  parties  to  the 
fine. 

33.  A  writ  of  deceit  was  brought  by  the  lord  of   a  manor  of  louche  «.■. 

^  "^  Thompson, 

ancient  demesne,  to  avoid  a  fine  levied  of  lands  held  of  him  in  i  Ld.  Rayra. 

177 

ancient  demesne,  as  of  the  said  manor. 

It  was  argued  for  the  defendant,  that  the  cognizor  and  coo- 
nizee  being  both  dead,  the  lord  could  not  now  maintain  an  action 
of  deceit,  because  it  was  only  a  personal  action,  and  therefore 
died  with  the  person.  But  it  was  resolved,  that  a  writ  of  deceit 
did  lie  in  such  a  case,  against  the  heir  of  the  cognizor  or  cog- 
nizee,  because  it  was  a  real  deceit,  and  did  not  resemble  the 
personal  deceit  of  non-summons ;  and  if  the  law  were  otherwise, 
the  lord  of  a  manor  of  ancient  demesne  would  be  for  ever 
barred  of  his  right  of  inheritance,  in  case  the  parties  to  such  a 
fine  should  happen  to  die  the  day  after  it  was  levied. 

34.  Where  a  fine  levied  in  the  Court  of  Common  Pleas,  of  lO  Rep.  50  a. 

,,,,,.  .      ,    ,  ,  ,  .       „  ,        .      .      1  Bac.  Ab.  8vo. 

lands  held  m  ancient  demesne,  was  reversed  by  writ  or  deceit,  it  175. 
was  said  to  be  doubtful  whether  the  fine  should  still  be  held  good 
between  the  parties.  Some  were  of  opinion  it  did  not  become 
entirely  void,  nor  was  the  cognizor  restored  to  his  land  against 
his  own  solemn  acknowledgement  on  record ;  especially  since 
the  lord,  who  brought  the  writ  of  deceit,  sought  nothing  more 
than  to  restore  the  land  to  the  privileges  of  ancient  demesne. 
Others  held,  that  the  writ  of  deceit  and  the  reversal  thereon 
entirely  avoided  the  line,  and  restored  the  cognizor  to  the  pos-  Vide  supr. 
session  of  the  land  ;  for  the  cognizance,  though  on  record,  should  note'cV)! 

VOL.  V.  II 


242 


Writ  of  false 
judgment. 


Motion. 

2  Show.  (a. 

266. 


Hutchinson's 
case,  ■ 
3  Lev.  36. 


Modes  of 
avoiding  the 
effects  of  a  fine. 
I'lowd.  3.59. 
2  Inst.  518. 
2  Black.  Hep. 
994. 


Real  Action. 
Krasiei's  case, 
2  l.eon.  53. 


1  Vent.  45. 
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be  no  estoppel ;  because  it  was  made  in  a  court  which  had  no 
jurisdiction,  and  therefore  the  whole  proceedings  were  coram 
noil  judice. 

35.  A  writ  of  error  can  only  be  brought  to  reverse  a  judgment 
ill  a  court  of  record  ;  for  to  amend  errors  in  a  base  court,  which 
is  not  a  court  of  record,  a  writ  of  false  judgment  lies,  returnable 
ill  the  Court  of  Common  Pleas. 

3(i.  In  some  cases  the  Court  of  Common  Pleas  would  vacate 
and  set  aside  a  fine  upon  motion,  although  the  King's  silver  had 
been  paid  and  the  fine  com[)leted,  without  putting  the  parties  to 
the  trouble  and  e.vpense  of  a  writ  of  error  :  in  the  same  manner 
as  they  would  set  aside  a  judgment,  obtained  by  trick  or 
surprise. 

37.  Thus,  where  it  evidently  appeared  to  the  Court  that  a 
husband  had  ])revailed  on  his  wife  to  levy  a  fine,  she  being  but 
sixteen  years  old,  the  fine  was  vacated,  and  the  exemplification 
brought  into  court  and  delivered  up. 

The  commissioners  were  also  ordered  to  be  prosecuted. 

38.  Although  a  fine  could  only  be  reversed  by  a  writ  of  error, 
yet  its  effects  might  be  avoided  in  several  other  ways.  At  com- 
mon law  there  were  four  modes  of  avoiding  a  fine  ;  two  by  matter 
of  record,  and  two  by  acts  in  pais.  Those  by  matter  of  record 
were,  a  real  action  commenced  within  a  year  and  a  day  after  the 
fine  was  levied  ;  and  an  entry  of  a  claim  on  the  record  of  the 
foot  of  the  fine  itself,  in  this  manner:  Talis  venit  et  appoint 
chimeum  suu)n.  Those  by  acts  in  pais  w  ere,  a  lawful  entry  upon 
the  land,  by  the  person  who  had  a  right;  and  in  case  that  could 
not  be  done,  then  a  continual  claim. 

39.  By  the  statute  4  Hen.  7.,  all  those  who  were  aft'ected  by  a 
fine  must  have  pursued  their  title  by  way  of  action  or  lawful 
entry ;  (a)  so  that  a  claim  (^)  entered  on  the  record  of  a  fine  would 
be  ineffectual.  An  action  conmienced  within  five  years  after  a  fine 
levied,  woidd  be  sufficient  to  avoid  it,  although  judgment  were 
not  obtauied  within  seven  years  after:  but  such  action  must 
have  been  prosecuted  with   efi'ect ;  for  if  an  action  were  com- 


(n)  [By  Stat.  3&  4  Will.  4.  c.  27.  s.  10.  it  is  enacted,  that  no  person  shall  be 
deemed  to  have  been  in  possession,  within  the  meaning  of  that  act,  by  mere  entry  ; 
and  by  sect.  11.,  that  no  continual  or  other  claim  upon,  or  near  any  land,  shall  preserve 
a  ri^hl  of  making  an  entry  or  distress,  or  bringing  an  action.] 
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mencecl  within  tlie  time  prescribed,  and  afterwards  discontinued, 
it  would  not  avoid  a  fine. 

40.  The  suinoout  a  writ,  and  dehverin'r  it  to  tlic  sheriff,  does  Fitzhugh's  case, 

.  '  ,    .  .   ,     ,  r  ■  3  Leon.  221. 

not  amount  to  a  pursuing  of  a  claim  or  title  by  way  or  action, 
unless  the  writ  be  returned  bythe  sheriff. 

4J.  The  action  mentioned  in  the  statute  4  Hen.  7.  must  have  Comb  249. 
been  a  real  action,  so  that  an  ejectment  would  not  avoid  a  fine. 

42.  A  bill  in  Chancery  is  not  such  a  claim  under  the  statute  i  Cha.  Ca. 

A    XT  n  ■^^  ■  •  2G8.  278. 

4  Hen.  7.  as  will  avoid  a  fine.  There  is,  however,  an  exception  2  Ulack.  Rep. 
to  this  rule  in  the  case  where  a  fine  has  been  levied  of  a  trust 
estate ;  because  no  entry  by  the  cestui  que  trust,  nor  claim,  or 
other  legal  act,  will  be  sufficient  to  avoid  the  fine,  or  suspend  the 
bar  arising  from  the  nonclaim  ;  it  can  only  be  by  a  bill  in  Chan- 
cery, as  the  claim  to  avoid  the  fine  ought  to  be  of  a  nature 
corresponding  with  the  estate. 

43.  A  fine  might  also  be  avoided  by  an  actual  entry  made  on  Actual  entry. 
the  lands  whereof  the  fine  had  been  levied  ;  provided  the  person 

who  sought  to  avoid  the  fine  had  a  right  of  entry  ;  for  if  the  right  Plowd.  358. 
of  entry  were  taken  away,  and  a  right  of  action  only  remained  ; 
as  where  a  fine  operated  as  a  discontinuance  of  the  estate,  there.  Ante,  c.  12. 
an  actual  entry  on  the  land  would  not  avoid  the  fine,  but  a  real   1  Vem.  213. 
action  must  have  been  brought. 

44.  No  entry  was  necessary  where  the  fine  was  levied  without  2  Wiis.  R.  45. 
proclamations  ;  for  the  statute  4  Hen.  7.  does  not  extend  to  such  9  East.  17. 

a  fine,  and  therefore  it  might  be  avoided  at  any  time  within 
twenty  years.     Nor  was  an  entry  necessary,  where  the  parties  to  Infra,  s.  61. 
the  fine  had  no  estate  of  freehold  in  possession  in  the  lands  of 
which  it  was  levied. 

45.  With  respect  to  the  mode  of  making  an  entry,  it  must  Tit.  31.  c.  2. 
have  been  on  the  land,  and  with  an  intention  of  claiming  the 
freehold,  against  the  fine. 

46.  A   fine    having    been   levied,    the    lessor   of  the   plaintiff  Anon. Skin. 

.  .  412. 

proved,  that  at  the  gate  of  the  house  in  question,  he  said  to  the 

tenant,  he  was  heir  to  the  house  and  land,  and  forbade  him  to 

pay  more  rent  to  the  defendant :  but  he  did  not  enter  into  the 

house  when  he   made  the  demand.     On  which  it  was  agreed, 

that   the   claim  at   the  gate  was  not  sufficient.     Then   it  was 

proved  that  there  was  a  court  before  the  house,  which  belonged 

to  it,  and  though  the  claim  was  at  the  gate,  yet  it  was  on  the 

land,  and  not  in  the  street ;  and  that  was  held  good. 

R  2 
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lit.  31.  c.  2. 
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N.  P.  Rep.  91. 


Berrington  r. 
Parkhurst, 
2  Stra.  1086. 
Andrews,  125. 
4  Brown's  Ca. 
in  Pari.  85. 


Title  XXXV.  Fine.  Cfi.  XIV.  s.  47—49. 

47.  If  a  person  was  prevented,  by  force  or  violence  from 
entering  on  lands,  whereof  a  fine  had  been  levied,  he  must  then 
have  made  his  claim  as  near  the  land  as  he  could ;  which  in  that 
case  would  have  been  as  efTectual  as  if  he  had  made  an  actual 
entry. 

48.  It  was  adjudged  by  the  Court  of  King's  Bench  in  the 
reign  of  Charles  II.,  that  the  delivery  of  a  declaration  in  eject- 
ment, did  not  amount  to  an  entry  to  avoid  a  fine,  though  the 
defendant  should  appear  to  it,  and  confess  lease,  entry,  and 
ouster;  for  there  must  be  an  actual  entry  made,  animo  chmcindi: 
whereas  in  an  ejectment  there  is  only  a  fictitious  or  supposed 
entry,  for  the  purpose  of  making  a  demise,  and  an  actual  entry 
must  be  made  before  the  time  when  the  demise  is  laid. 

49.  Upon  a  special  verdict  in  ejectment,  it  was  found  that  a 
fine  had  been  levied  of  the  premises  in  question ;  and  that  the 
lessor  of  the  plaintiff  entered  into  the  premises  with  intent  to 
make  the  demise  in  the  declaration  mentioned,  but  did  not  then 
make  an  actual  entry  for  the  purpose  of  avoiding  the  fine,  but 
that  after  the  demise  laid,  the  lessor  of  the  plaintiff  made  an 
actual  entry.  It  was  insisted  for  the  defendants,  I.  That  an 
actual  entry  was  necessary  to  avoid  the  fine.  And  II.  That  the 
demise  could  not  be  laid  before  the  lessor  had  regained  the  pos- 
session by  the  actual  entry.  The  Court  was  of  opinion  with  the 
defendants  on  both  these  points;  and  on  a  writ  of  error  in  the 
House  of  Lords,  it  was  argued  for  the  plaintiff,  that  a  fine  with 
proclamations  does  not,  by  force  of  the  statute  4  Hen.  7. 
operate  as  a  bar  to  conclude  strangers,  till  after  five  years  elapse 
without  entry  or  action  ;  and  therefore  the  verdict  having  found 
that  the  lessor  of  the  plaintiff  made  his  first  actual  entry  after 
the  demise  laid,  he  thereby  avoided  the  operation  of  the  fine,  and 
was  at  liberty  to  lay  the  demise  in  his  declaration,  which  is  a 
mere  fiction  of  law,  as  early  as  he  thought  fit  after  his  right 
accrued,  in  the  same  manner  as  if  his  title  had  stood  indepen- 
dent of  such  fine,  so  rendered  ineffectual  within  the  plain  intent 
of  the  statute :  and  if  such  entry  was  not  good  to  maintain  this 
demise,  it  must  follow,  that  in  every  case  where  a  fine  is  levied 
by  a  wrong-doer,  and  not  discovered  till  two,  ihree,  or  four  years 
afterwards,  the  intermediate  profits  between  the  time  of  levying 
such  fine,  and  the  entry  of  the  lawful  owner,  must  bfe  absolutely 
lost,  although  the  statute  gives  five  years  to  enter,  and  an  entry 
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at  any  time  within  the  five  years  purges  the  disseisin  and  the 
wrong  from  tlie  beginning,  and  brings  the  person  so  entering 
within  the  saving  of  the  statute,  to  all  intents  and  purposes. 
On  the  other  side  it  was  said,  that  an  actual  entry  is  necessary 
to  avoid  a  fine,  before  an  ejectment  can  be  brought,  and  it  must 
also  be  before  the  time  of  the  demise ;  because  a  fine  is  of  that 
high  nature,  even  at  common  law,  that  it  dispossesses  all  persons 
claiming  title ;  and  consequently  a  lease  to  found  the  ejectment 
upon,  cannot  be  made  till  the  lessor  regains  the  possession.  As 
to  the  entries  found  by  the  verdict  to  have  been  made  subsequent 
to  the  time  of  the  demise,  they  were  of  no  use  in  the  present 
case  ;  for  the  ejectment  being  originally  void,  could  not  be  made 
good  by  any  subsequent  act;  and  therefore  wliatever  effect  those 
entries  might  have  in  other  respects,  they  could  not  make  the 
lease  good.  That  the  word  action  in  the  statute  4  Hen.  7.  has 
always  been  understood  to  mean  real  actions,  which  were  then 
in  use;  and  it  has  often  been  determined,  that  the  bringing  an 
ejectment  is  not  sufficient  to  avoid  a  fine. 

It  appears  from  Sir  John  Strange's  report  of  this  case,  that 
the  questions  put  to  the  Judges  were,  I.  Whether  an  actual 
entry  was  necessary  to  avoid  a  fine.  II.  Whether  the  demise 
being  laid  before  the  time  of  the  first  entry,  the  ejectment  could 
be  maintained.  To  the  first  question  they  answered  in  the  S- P.  Doug, 
aflirmative;  to  the  second,  in  the  negative:  upon  which  the  7  Term  Rep. 
judgment  was  affirmed,  (a) 

50.  The  entry  to  avoid  a  fine  must  have  been  made  by  the  ^"^ ';°  ^^ 

J  •'  make  it. 

person  who  had  a  right  to  the  land,  or  by  some  one  appointed  by  i  Inst.  258  a. 
him;  for  a  j^erson  who  had  a  right  of  entry,  might  empower 
another  to  enter  for  him.  But  if  a  stranger  made  an  entry  on 
lands,  whereof  a  fine  had  been  levied,  in  the  name  of  a  person 
who  had  a  right  to  the  land,  without  any  preceding  command  or 
subsequent  assent,  within  five  years,  by  the  person  having  right, 
it  would  not  be  sufficient;  for  the  statute  4  Hen.  7.  barred  all 
persons  who  did  not  claim  within  five  years  ;  by  which  means  an 

(u)  [In  Doe  V.  Turner,  1  Carrington,  N.  P.  Reports,  91.  it  appears  a  fine  with  pro- 
clamations was  levied  by  a  disseisor,  and  on  an  ejectment  by  the  disseisee  to  recover 
possession,  no  actual  entry  having  been  previously  made  to  avoid  the  fine,  the  plaintiff 
was  nonsuited  ;  Ilullock,  B.  observing,  tliat  the  only  thing  for  tlie  lessors  of  the  plaintiff 
to  do  was,  to  make  an  actual  entry  before  five  years  from  the  levying  the  fine  had  ex- 
pired, and  then  to  bring  a  fresh  ejectment.] 
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election  was  given  to  all  those  who  had  a  right,  at  the  time  when 
the  fine  was  levied,  to  claim  or  not ;  and  a  stranger  could  make 
this  election  lor  them. 

51.  A  disseisor  levied  a  fine  with  proclamations,  the  disseisee 
not  knowing  it ;  and  a  stranger  made  an  entry  within  five  years, 
to  the  use  of  the  disseisee,  but  the  disseisee  did  not  assent  to  it 
till  the  five  years  were  expired. 

It  was  determined  by  all  the  Judges,  that  the  assent  of  the 
disseisee  to  the  entry,  after  the  five  years  had  expired,  was  not 
sufficient  to  render  it  valid  ;  because  the  statute  of  Fines  ought 
to  be  taken  strictly,  being  made  for  the  purpose  of  repose  and 
tranquillity. 

52.  A  person  entitled  to  an  estate  in  remainder  or  reversion, 
expectant  on  an  estate  for  life  or  years,  or  the  lord  of  a  tenant 
by  copy  of  court  roll,  might  enter  in  the  name  of  the  tenant  for 
life,  the  tenant  for  years,  or  the  copyholder,  to  save  those  par- 
ticular interests,  as  well  as  their  own  freehold  and  inheritance: 
and  the  entry  of  those  particular  tenants  would  also  save  the 
rights  of  the  lord,  the  remainder-man,  or  reversioner,  on  account 
of  the  privity  of  estate  which  was  between  them.  A  guardian 
by  nurture  or  in  socage  might  also  enter  in  the  name  of  his 
ward,  to  avoid  a  fine;  and  such  entry  would  save  his  right. 

53.  The  entry  of  one  joint  tenant,  coparcener,  or  tenant  in 
comn»on,  would  be  sufficient  to  avoid  the  effect  of  a  fine  as  to 
the  other  joint  tenant,  coparcener,  or  tenant  in  common. 

54.  If  the  estate  which  passed  by  a  fine  was  at  any  time  after 
defeated  by  entry,  the  fine  would  by  that  means  lose  all  its  force 
and  effect,  not  only  with  lespect  to  the  person  who  entered,  but 
also  with  respect  to  all  others,  except  those  claiming  by  force  of 
an  entail.  And  it  is  said  in  the  case  of  Stowell  v.  Zouche,  that 
if  tliere  be  tenant  for  life,  remainder  for  life,  remainder  in  fee, 
and  the  first  tenant  for  life  aliens,  and  the  alienee  levies  a  fine, 
the  person  in  remainder  for  life  may  enter  and  defeat  the  fine  ;  in 
which  case  it  will  not  bar  the  remainder  in  fee. 

55.  By  the  statute  4.  Ann.  c.  16.  s.  16.  it  is  enacted,  "That 
no  claim  or  entry  to  be  made  of  or  upon  any  lands,  tenements, 
or  hereditaments,  should  be  of  any  force  or  effect,  to  avoid  any 
fine  levied  or  to  be  levied  with  proclamations,  according  to  the 
form  of  the  statute  in  that  case  made  and  provided,  in  the  Court 
of  Common  Pleas,  or  in  tlic  Courts  of  Sessions  in  any  of  the 
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counties  palatine,  or  in  the  Courts  of  Grand  Sessions  in  Wales, 
of  any  lands,  tenements,  or  hereditaments;  unless  upon  such 
entry  or  claim  an  action  should  be  commenced  within  one  year 
next  after  the  making  of  such  entry  or  claim,  and  prosecuted 
with  effect. 

56.  We  have  seen  that  the  proper  mode  of  reversing  a  fine,  for  p^^,.^*^,^!^^''^^ 
any  defect  in  the  record,  is  by  writ  of  error.     But  where  a  fine  is  estate,  ««:c. 
void  a/>  initio,  either  as  to  all  mankind,  or  as  to  some  particular 

person,  its  effect  may  then  be  avoided  by  plea. 

57.  Thus,  where  none  of  the  parties  to  a  fine  had  an  estate  of  :'\"'^' ^;-,^; , 

'  •  Dyer,  215  b. 

freehold  in  the  lands  whereof  it  was  levied,  such  fine  was  totally  Co.  Read,  1-2. 
void  as  to  all  strangers,  and  might  be  avoided  by  pleading — 
Quod  partes Jinis  nee  eornm  aliquis,  tempore  levationis  Jinis,  niliU 
habiierunl,  nee  eornm  aliquis  habuit,  &)C.     Sed  quidam  I.  S.  cujus 
statum  ipse  Itabet. 

This  mode  of  avoiding  a  fine  appears  to  have  been  already 
established  in  the  time  of  Bracton  : — Eicusatur  enim  quis  quod  43t5  b. 
dameum  non  apposuerit,  scilicet  ubi  Jinis  ipso  jure  sit  jiulius,  ut  si 
factus  fuit  de  tenemento  quod  alius  ienuit,  ut  si  ipse  qui  debuit 
clameum  apposuisse,  ml  antecessor  suus,  fuit  in  seisind  de  eddem  re, 
quando  Jinis  factus  fuit,  et  non  ilk  vel  antecessor  suus  qui  Jinem 
al/egat. 

58.  The  reason  that  fines  levied  by  persons  who  had  no  freehold 
estate  in  the  lands  had  no  effect  is,  because  it  divested  no  estate  ; 
those  who  were  entitled  to  the  lands  whereof  the  fine  was  levied 

being  in  possession  thereof:  and  it  has  been  already  stated,  that  Ante,  c.  13. 
no  estate  was  barred  or  affected  by  a  fine  unless  it  was  devested 
out  of  the  real  owner. 

59.  The  plea,  quod  partes  Jinis  nihil  habuerunt,  might  originally 
have  been  pleaded  by  any  person  who  was  not  a  party  to  the  fine. 

And   there   is  a  very   lono-  case  in    the    Rolls   of   Parliament,  Hot.  Fad. 

■^  "  •        ,      1  vol.  ii.  1-22. 

14  Edw.  3.  No.  31,  in  which  it  was  determined  that  a  stranger 

should  be  allowed  this  averment.     It  has  been  already  stated.  Ante,  c.  n. 

that  by  the  third  saving  in  the  statute  4  Hen.  7.,  this  plea  is 

allowed  to  every  person  not  party  or  privy  to  the  fine ;  but  that 

it  is  settled  that  the  issue  in  tail  are  comprised  under  the  word 

privy,  and  are  therefore  deprived  of  this  plea. 

60.  Lord  Coke  says,  that  in  some  cases  privies  in  blood,  and  2  Inst.  517. 
inheritable  also,  shall  have  an  averment  against  the  fine,  not- 
withstanding- the  Stat.  4  lien  7.  ;  ami   therefore  if  tenant  in  tail 
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accepts  a  tine  sur  cognizance  de  droit  come  ceo,  6,x.,  tlie  issue  in  tail, 
that  is  privy  and  heir  in  tail,  shall  aver  continuance  of  possession 
in  the  father,  for  it  stands  well  with  the  fine.  And  so,  in  the  case 
above,  if  tenant  in  tail  had  granted  and  rendered  the  land  to  the 
conuzor,  the  issue  in  tail  might  have  averred  continuance  of  pos- 
session in  the  father;  for  the  fine  was  executory,  and  nothing 
vested  in  the  conuzor  till  execution. 

^'-  J3.  61.  It  is  said  in  the  Touchstone,  that  the  cognizor  or  cognizee 

of  a  fine  must  have  an  estate  of  freehold  in  possession,  reversion, 

Smith  V.  or  remainder  ;  but  this  is  a  mistake,  for  if  a  person,  having  only 

1  ackhurst,  .  .  .  •  •    i      i 

Tit.  36.  c.  2.       an  estate  in  remainder  or  reversion,  levied  a  fine,  it  might  be 

avoided,  on  the  ground  that  partes  Jinis  nihil  habuerunt. 
Carhampton  v.        62.  Lord  Carhampton  being  tenant  for  life,  remainder  to  his 

Carhampton,  .  '  i       i  i  i 

Irish  Term  R.  Wife  for  life,  remainder  to  his  eldest  son  in  tail,  the  eldest  son 
levied  a  fine  in  the  lifetime  of  his  father,  and  while  his  father  was 
in  possession.  On  the  death  of  Lord  Carhampton  his  son  en- 
tered, and  continued  in  possession  for  seven  years.  Lady  Car- 
liampton  then  brought  an  ejectment  against  her  son,  to  which 
he  pleaded  the  fine  and  nonclaim.  On  the  trial,  two  exceptions 
were  taken  to  the  Judge's  opinion:  first,  because  he  admitted 
evidence  to  prove  that  the  defendant  had  no  estate  in  possession 
in  the  lands  when  he  levied  the  fine :  secondly,  it  being  proved 
that  the  estate  was  in  the  possession  of  the  defendant's  father 
when  the  fine  was  levied,  because  he  held  that  no  entry  was  ne- 
cessary to  avoid  the  fine,  or  to  enable  the  plaintiff  to  bring  the 
ejectment. 

Doeti.  Perkins,       Lord  Caileton  delivered  the  opinion  of  the  Court  of  Common 

271.  "^  '  Pleas,  that  the  fine  was  no  bar,  because  the  defendant  had  no 
estate  in  the  lands;  and  that  the  plaintiff  might  maintain  an 
ejectment,  without  making  an  entry. 

Tiowe  r.  g3    ]|ichard  Rowe  devised  all  his  estates  to  Richard  Rowe  his 

I'ower,  l)om. 

Proc.  1805.        son  for  life,  and  after  his  decease  to  the  heirs  of  his  body  in  tail, 

hoS.  iV   I'ul.  1      r        ^  n  ll-  l-l  1  1  II- 

jSMi.voi.il.].  and  lor  default  of  such  heirs,  to  his  three  daughters  and  then- 
heirs.  Richard  Rowe  the  son,  by  a  deed  dated  in  1724,  gave, 
granted,  assigned,  and  set  over  to  his  mother,  the  possession  of 
the  full  third  part  of  all  the  premises,  to  hold  to  her  for  her  life, 
as  if  she  had  been  in  possession  of  the  same  by  virtue  of  a  writ 
of  dower;  and  livery  of  seisin  was  given  to  the  widow  according 
Uoe  u.  Elliot,  to  this  deed,  who  thereupon  entered  and  became  seised  of  the 
85.      '  "  undivided  third  part  of  all  the  lands  contained  in  the  said  deed, 
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aad  continued  so  seised  till  her  death,  in  1769.  Richard  Rowe 
the  son,  in  1730,  levied  a  fine  sur  cognizance  de  droit  come  ceo, 
6)C.  with  proclamations,  of  the  whole  of  the  premises,  and  sufter- 
ed  a  common  recovery  thereof,  and  died  without  issue,  having- 
devised  away  all  the  estate  to  a  stranger.  The  son  of  the  sur- 
vivor of  the  three  sisters  brought  an  ejectment  for  the  recovery 
of  an  undivided  third  part  of  the  estate:  to  this  the  defendant, 
the  devisee,  pleaded  the  fine,  and  five  years  nonclaim. 

The  question  was,  whether  this  fine  and  nonclaim  was  a  bar 
to  the  plaintiff;  and  the  Judges  of  the  Court  of  Exchequer  in 
Ireland  held  that  it  was  not.  Upon  a  writ  of  error  in  the  Ex- 
chequer Chamber  of  Ireland,  the  judgment  was  affirmed. 

Upon  a  writ  of  error  to  the  House  of  Peers  it  was  contended, 
that  the  assignment  of  dower  was  void,  and  therefore  the  widow 
took  no  estate  under  it;  so  that  Richard  Rowe  being  seised  of 
the  freehold,  the  fine  operated  on  the  whole  estate,  and  not  on 
two-thirds  of  it  only. 

On  behalf  of  the  defendant  in  error  it  was  said,  that  as  Richard 
Rowe  the  son  had  nothing  but  an  estate  in  remainder  in  the 
third  assigned  to  his  mother  in  dower,  the  fine  with  respect  to 
this  third  was  within  the  exception,  quod  partes  Jin  is  nihil  habue- 
ritnt.  For  this  was  a  fine  sur  conuzance  de  droit,  S)X.  which 
always  imported  an  estate  in  possession  in  one  of  the  parties, 
which  must  be  at  the  least  an  estate  of  freehold,  as  a  fine  par- 
taking of  the  nature  of  a  real  action,  could  not  be  levied  of  a 
chattel  interest;  and  there  were  other  species  of  fines  for  passing 
freehold  interests  in  remainder  or  reversion.  A  party  therefore 
insisting  upon  a  fine  sur  conuzance  de  droit,  6jC.  with  nonclaim, 
as  a  bar  to  a  stranger,  was  bound,  in  answer  to  the  exception 
quod  partes  Jinis  nihil  hahuerunl,  to  show  that  either  of  the  parties 
had  such  an  estate  as  could  qualify  him  to  levy  a  fine  of  that  de- 
scription, that  was,  at  the  least  an  estate  of  freehold  in  posses- 
sion. It  was  the  very  issue,  knit  by  the  express  words  of  the 
plea,  quod  partes  finis  nihil  habuerunt  ul  de  libero  tenemento.  Co. 
Ent.  632  a.  So  since  the  statutes  of  pernors  of  profits,  the  entry 
had  always  been  quod  partes  Jinis  riihil  habuerunt,  nee  in  posses- 
sione,  nee  in  usu.  And  the  pleading  went  on,  sed  quidam  A.  B. 
fuit  seisitus  tempore  Jinis. 

The  following  question  was  put  to  the  Judges — "  Whether  the 
fine  was  a  bar  to  the   plaintifl^'s  title?"     Sir  James  Mansfield, 
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C.  J.  delivered  their  opinion.  He  said  the  case  depended  on  the 
effect  of  the  deed,  by  ^vhich  the  son  gave  to  his  mother  one 
whole  undivided  third  of  the  lands.  It  was  admitted  through- 
out the  whole  argument  for  the  plaintiff,  that  if  this  deed 
operated  as  an  assignment  of  dower,  the  fine  was  no  bar ;  and 
this  was  admitted,  because  in  the  case  it  was  stated  that  Richard 
Rowe,  who  levied  the  fine,  had  no  seisin  in  the  premises:  he 
had  no  freehold  in  the  land  as  to  one  third,  which  was  given 
instead  of  dower  by  the  assignment  of  the  deed  of  1724,  if  that 
was  a  good  assignment.  With  regard  to  that  one  third,  a  fine 
could  have  no  operation  as  against  strangers  ;  supposing  it  to  be 
well  assigned  by  way  of  dower,  it  could  liave  no  other  effect  than 
that  of  merely  passing,  by  way  of  grant,  the  remainder.  By 
statute,  the  fine  barred  the  issue  in  tail,  and  made  the  estate  de- 
scend as  a  fee,  so  long  as  there  was  such  issue ;  but  the  fine 
could  not  affect  the  precedent  estate  of  the  widow,  if  the  assign- 
ment of  her  dower  was  good.  If  therefore  the  deed  had  the 
effect  of  an  assignment  of  dower,  there  was  an  end  of  the  bar. 

He  then  stated  that  the  assignment  of  dower  was  good,  and 
transferred  the  freehold  to  the  widow  ;  and  concluded,  that  the 
Judges  concurred  with  him,  that  the  fine  did  not  operate  as  a 
bar. 

The  judgment  was  affirmed. 

64.  It  should  however  be  observed  that  a  fine  of  this  kind 
Ante,c.l2.s.7.  will  operate  against  the  parties  by  estoppel,  and  by  that  means 

transfer  an  estate  indirectly  from  the  cognizor  to  the  cognizee. 
Ante,  c.  10.  65.  In  the  case  of  a  trust  estate,  the  plea  quod  partes  Jinis  nihil 

habuerunt,  is  not  allowed  by  the  Court  of  Chancery,  as  has  been 
already  shown. 
Averment  of  66.  By  the  common  law,  a  fine  might  be  avoided  on  account 

^^^^  '  of  any  fraud  in  the  parties  who  levied  it.     Thus  Bracton  says, — 

436  b.  Excusatur  etiam  quia  quod  clameum  non  apposuerit,  si  Jinis /actus 

fnerit  per  dolum  vel  fraudem,  vet  alio  modo  in  alterins  prajudicium, 
quod  Jinis  ienere  non  deheat. 
Hungate'scase,        67.  In  29  Eliz.  one  Hubert  was  convicted  in  the  Star  Cham- 
s^liepl^GS  b.'      ber,  upon  a  bill  exhibited  against  him  for  procuring  one  Webster 

Co.  Read.  7.      ^    acknowledge  a  fine  in  the  name  of  Alexander  Gillibrand,  who 
Supra,  c.  i.  ^ 

s.  69.  was  then  beyond  sea.     The  sentence  was,  that  he  should  be 

fined  and  imprisoned  ;  and  that  the  fine  thus  levied  should  be 
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avoided,  if  it  could  be  so  done,  by  entering  a  vacat  on  the  roll,  or 
otherwise,  as  the  Justices  of  the  Common  Pleas  should  best  ap- 
prove: and  if  it  could  not  be  so  made  void,  that  then  Hubert,  by 
fine  or  otlierwise,  as  Gillibrand  might  devise,  should  reconvey 
the  land  to  him  and  his  heirs. 

68.  "  Lord  Keeper  Egerton  said  he  had  always  noted  this  dif-   s.  C.  Cm.  Lhz. 
ference.     If  one  of  my  name  levies  a  fine  of  my  land,  I  may  well 

confess  and  avoid  this  fine,  by  showing  the  special  matter ;  for  Ante,  c.  2. 
that  stands  well  with  the  fine.  But  if  a  stranger  who  is  not  of 
my  name  levies  a  fine  of  my  land  in  my  name,  1  shall  not  be  re- 
ceived to  aver  that  1  did  not  levy  the  fine,  for  that  is  merely  con- 
trary to  the  record  ;  and  so  it  is  of  all  reconiisances,  and  other 
matters  of  record.  But  I  conceive,  when  the  fraud  appears  to 
the  Court,  as  here,  they  may  well  enter  a  vacat  on  the  roll,  and 
so  make  it  no  fine;  although  the  party  cannot  avoid  it  by  aver- 
ment, during  the  time  that  it  remains  as  a  record." 

69.  Soon  after  the  Restoration,  doubts  were  entertained  re- 
specting the  power  of  Parliament  to  set  aside  a  fine  obtained  by 
force  and  fraud. 

A  bill  havino  been  bronoht  into  the  House  of  Lords  to  vacate  Lords' Joum, 

,      ,      ■     ,  I       c-    T-  1  11^         11    vol.  ii.  p.  191. 

certain  fines  unduly  procured  to  be  levied  by  bir  hdward  Powell  12  Car.  2. 

and  Dame  Mary  his  wife,  the  House  conuiianded  the  Judges  to 
deliver  their  opinions  thereon  in  point  of  law.  The  Loid  Chief 
Justice  of  the  King's  Bench  delivered  it  as  his  opinion,  and  that 
of  all  the  rest  of  the  Judges,  to  be,  "  That  they  did  not  find  by 
any  record  or  precedent  in  their  law-books  any  fine  which  had 
been  perfected,  that  had  been  vacated  for  fraud  or  force  in  Par- 
liament, or  any  other  place."  The  question  was  then  put, 
whether  the  fine  w  as  obtained  by  force  ;  and  it  was  resolved  in 
the  affirmative.  The  bill  passed,  but  the  following  protest  was 
entered,  signed  by  Lord  Chancellor  Hyde  and  several  other  id.  p.'Jog. 
Lords,  "  That  fines  are  the  foundations  of  the  assurances  of  the 
realm,  upon  which  so  many  titles  depend,  and  therefore  ought  not 
to  be  shaken ;  nor  hath  there  any  precedent  occurred  to  us 
wherein  any  fines  have  been  vacated  by  judgment  or  act  of  Par- 
liament, or  otherwise,  without  consent  of  the  parties ;  the  eye  of 
the  law  looking  upon  fines  as  things  always  transacted  by  con- 
sent, and  with  that  reverence,  that  no  averment  whatsoever  shall 
be  against  them  when  they  are  perfected."     In  the  House  of 
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Commons  counsel  were  heard  for  and  against  this  bill ;  and  the 
House  being  satisfied  that  they  had  full  power  and  jurisdiction  of 
the  cause,  the  bill  passed. 

70.  A  fine  might  also  be  avoided  by  an  averment  of  fraud,  in 
consequence  of  the  statute  27  Eliz.  c.  4.,  where  it  appeared  to 
have  been  levied  to  secret  uses,  for  the  purpose  of  deceiving  pur- 
chasers :  or  by  an  averment  of  usury,  under  the  statute  13  Eliz. 
c.  8. 

71.  Although  a  fine  duly  levied  was  as  effectual  and  binding 
in  a  court  of  equity,  as  in  a  court  of  law  ;  because  it  is  one  of  the 
common  assurances  of  the  realm,  and  was  originally  instituted 
for  the  purpose  of  securing  those  who  were  in  possession  of  lands 
against  all  claims  whatever  j  yet  if  any  fraud  or  undue  practice 
appears  to  have  been  used  in  obtaining  the  fine,  the  Court  of 
Chancery  will  tlien  relieve  against  it,  as  much  as  against  any 
other  conveyance  ;  for  though  it  might  be  extremely  improper 
and  inconvenient  to  admit  of  an  averment  in  a  court  of  common 
law  against  a  fine  obtained  by  fraud,  because  it  would  be  dan- 
gerous to  permit  the  evidence  of  a  record  to  be  questioned  in  any 
case  whatever,  yet  as  there  was  a  method  in  which  relief  might 
be  given  in  cases  of  this  kind,  without  contradicting  the  princi- 
ples of  the  conmion  law,  it  was  highly  proper  that  a  court  of 
equity  should  adopt  it;  and  the  Lord  Chancellor  appears  to 
have  exercised  this  jurisdiction  as  early  as  the  reign  of  Queen 
Elizabeth. 

72.  The  Court  of  Chancery  however  does  not  absolutely  set 
aside  a  fine  so  obtained,  nor  does  it  send  the  party  aggrieved  to 
the  Court  of  Common  Pleas  to  get  it  reversed  ;  but  it  considers 
all  those  who  have  taken  an  estate  by  such  fine,  with  notice  of 
the  fraud,  as  trustees  for  the  persons  who  have  been  defrauded  ; 
and  decrees  a  reconveyance  of  the  lands,  on  the  general  ground 
of  laying  hold  of  the  ill  conscience  of  the  parties,  to  make  them 
do  that  which  is  necessary  for  restoring  matters  to  their  former 
situation.  With  respect  to  any  technical  error  in  a  fine,  or  irre- 
gularity in  the  cominissioners  who  took  the  acknowledgment  of 
it,  these  are  matters  only  cognizable  in  the  Court  of  Common 
Pleas;  because  a  fine  being  of  the  same  nature  as  a  judgment, 
is  properly  examinable  in  that  court  only  where  it  is  entered. 

73.  The  plaintiif  being  simple,  was  drawn  in  to  levy  a  fine  of 
his  lands.     It  was  ordered  that  the  lands  should  be  re-assured,  if 
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the  defendant  did  not  pay  a  valuable  consideration ;  or  if  he 
failed  of  payment  thereof,  tlien  the  said  lands  should  be  re- 
assured. 

74.  A  bill  was  filed  by  one  Coleby,  to  be  relieved  against  a  Coleby  v. 

J  -^  _       ^  Smith, 

purchase  made  from  the  plaintiff's  father;  suggesting  that  he  i  Vern.  205. 
had  been  circumvented  and  im])Osed  upon  by  the  defendants. 
On  the  other  side  the  defendants  insisted  on  their  purchase  ;  and 
it  appeared  that  there  were,  first,  articles  for  the  purchase  under 
hand  and  seal ;  and  some  time  after  that,  a  conveyance  actually 
made  and  executed,  in  pursuance  of  these  articles,  and  the  pur- 
chase-money paid  and  secured  ;  and  after  all  this,  a  fine  levied 
by  the  plaintiff's  father  to  the  purchaser. 

Lord  Keeper  North  set  the  purchase  aside,  because  there  ap- 
peared to  have  been  some  art  used  to  persuade  the  plaintiff's 
father  to  sell  the  lands. 

75.  A  person  prevailed  on  a  woman  to  levy  a  fine  of  some  Woodhouse  v. 
houses,  and  to  execute  a  deed  declaring  the  uses  thereof  to  him-  2  Vern.  307. 
self  and  his  heirs.     It  being  proved  tliat  the  woman,  at  the  time 

of  levying  the  fine,  declared  that  she  must  make  use  of  some 
friend's  name  in  trust  for  herself;  and  she  having  afterwards  de- 
clared in  her  will,  that  she  only  levied  the  fine  for  the  better 
enabling  her  to  dispose  of  her  estate  ;  and  having  devised  it  to 
J.  S.  subject  to  the  payment  of  her  debts ;  the  Court  of  Chancery  Penne  i-. 
decreed,  not  only  that  the  lands  were  liable  to  the  debts  of  the  forrest'41. 
testatrix;  but  also  that  the  person  to  whose  use  the  fine  was 
declared,  should  convey  the  houses  to  J.  S.,  according  to  the 
will. 

76.  By  the  common  law,  if  an  infant  or  idiot  has  by  any  neg-  Ante,  c.  5. 
lect  or  contrivance  been  permitted  to  levy  a  fine,  his  declaration  10  —  42  b! 
of  the  uses  thereof  will  be  good  at  law,  so  long  as  the  fine  re-  ^^^^^11^' 
mains  in  force;  and  if  the  fine  is  never  reversed,  his  declaration  1  Ves.  304. 
of  the  uses  will  be  binding  and  conclusive  on  him  and  his  heirs 

for  ever:  because  the  law  will  not  presume  that  a  fine,  which  is 
a  solemn  act  on  record,  has  been  levied  by  a  person  labouring 
under  such  disabihties;  and  therefore,  until  the  fine,  which  is 
the  principal,  is  annulled,  the  declaration  of  the  uses  thereof 
will  remain  good.  Thus  stands  the  common  law  on  this  point ; 
but  as  the  Court  of  Chancery  has  in  many  instances  compelled 
persons,  who  had  obtained  estates  under  a  fine  in  a  fraudulent 
manner,   to  reconvey  them  to  those  who  were   really   entitled 
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thereto;  so  that  Court  will  interpose  its  authority  in  cases  of  this 
kind,  and  not  suffer  the  declaration  of  uses  of  a  fine  levied  by  an 
infant  or  idiot  to  bar  his  heirs  ;  as  no  species  of  fraud  can  be  more 
evident,  than  tliat  of  obtaining  a  conveyance  from  a  person  of 
this  description. 

77.  Thus  where  one  Addison  by  a  first  and  second  inquisition 
was  found  a  lunatic  in  1706,  from  the  year  1G89,  without  any 
lucid  interval.  The  defendant  had  got  a  mortgage,  and  at  last 
an  absolute  purchase,  at  a  great  undervalue,  by  deeds,  fines,  and 
recoveries. 

The  Court  set  aside  the  purchases. 

78.  It  has  been  already  stated,  that  a  fine  levied  by  a  trustee 
will  not  be  allowed  by  the  Court  of  Chancery  to  protect  either 
the  trustee  or  any  person  having  notice  of  the  trust.  Thus  in 
the  case  of  Bovey  v.  Smith,  the  Lord  Keeper  put  this  case  to 
Serjeant  Maynard  — "  A.  seised  in  fee  in  trust  for  B.,  for  full 
consideration  conveys  to  C,  the  purchaser  having  notice  of  the 
trust;  and  afterwards  C,  to  strengthen  his  own  estate,  levies  a 
fine.  Whether  B.  the  cestui  que  trust  be  not  in  that  case  bound 
to  enter  within  five  years  ?  And  the  counsel  were  all  of  opinion 
that  he  was  not ;  for  C.  having  purchased  with  notice,  notwith- 
standing any  consideration  paid  by  him,  was  but  a  trustee  for 
B. ;  and  so  the  estate  not  being  displaced,  the  fine  cannot  bar." 

79.  In  the  case  of  Shields  v.  Atkins,  Lord  Hardwicke  said  it 
would  be  dangerous,  where  a  person  entered  on  the  foot  of  a 
trust,  and  never  made  any  declaration  of  his  having  performed 
the  trust,  to  construe  this  such  an  entry,  as  that  a  fine  and  non- 
claim  afterwards  would  be  a  bar.  And  in  the  case  of  Lord  Pom- 
fret  V.  Lord  Windsor,  he  observed  that  a  court  of  equity  would 
not  suffer  a  fine  levied  by  a  trustee,  to  bar  an  equitable  right. 
And  that  if  a  practice  of  this  kind  was  suffered  to  prevail,  a 
court  of  equity  might  as  well  be  abolished  by  act  of  Parlia- 
ment. 

<S0.  A  court  of  equity  will  not  suffer  a  fine  and  nonclaim  to 
bar  any  charge  on  lands,  where  the  person  who  levied  the  fine 
had  notice  of  such  charge. 

81.  Thus  where  a  person  to  whom  lands  were  devised,  subject 
to  legacies,  levied  a  fine,  on  which  there  was  five  years  nonclaim, 
and  afterwards  granted  a  rent-charge  and  mortgaged  the  lands; 

It  was  decreed,  that  the  fine  and  nonclaim  was  no  bar  to  the 
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legatees  under  the  will :  the  devisee  having  no  title  but  under  the 
will,  was  implied  notice ;  and  all  other  jjurchasers,  if  any,  to  be 
brought  in  and  contribute. 

82.  It  is  a  principle  of  equity,  that  if  a  stranger  enters  upon 
an  infant's  estate,  and  receives  the  profits,  he  shall  be  looked 
upon  as  a  trustee  for  the  infant;  and  that  the  laches  of  a  trustee 
siiall  not  prejudice  the  cestui  que  trust. 

83.  Thus  where  A.  devised   lands  to  trustees  until  his  debts  Allen  i.  Sayer. 
were  paid,  and  then  to  an  infant  and  his  heirs,      the  defendant 

entered  on  the  estate,  and  levied  a  fine ;  five  years  passed  ;  the 
infant  brought  an  ejectment  as  soon  as  he  had  attained  his  full 
age,  but  was  barred  by  the  fine  and  the  nonclaim  of  the  trustees. 

He  then  brought  his  bill  in  Chancery,  where  it  was  argued, 
that  although  the  fine  and  nonclaim  was  a  good  bar  at  law,  the 
legal  estate  being  in  the  trustees,  who  were  of  full  age,  and 
ought  to  have  entered,  yet  that  the  plaintiff  ought  not  to  suffer 
by  their  laches,  being  an  infant. 

The  Court  decreed  the  possession,  and  an  account  of  the 
profits;  declaring  that  the  fine  and  nonclaim  should  not  run 
upon  the  trust,  in  the  infant's  minority  ;  nor  he  suffer  for  the 
laches  of  his  trustee. 

84.  A  mortgagor  of  a  terra  for  years  could  not  bar  a  mortgagee  J  J'^'^';,^^- 
by  a  fine  and  nonclaim ;  for  although  the  mortgagee  were  in  2  Ves.  482. 
reality  out  of  possession,  yet  when  that  was  done  by  the  consent 

of  both  parties  ;  and  the  nature  of  the  contract  required  it  should 
be  so,  while  the  interest  was  regularly  paid ;  it  would  be  against 
the  original  design  of  the  contract,  that  any  act  of  the  mort- 
gagor, except  the  payment  of  the  money,  should  deprive  the 
mortgagee  of  his  security.  And  with  respect  to  a  mortgage  in 
fee,  the  mortgagor  having  no  estate  of  freehold,  his  fine  would  be 
void  on  that  ground. 

85.  fin  Hall  v.  Doe  the  estate  was  mortgaged  in  fee  in  1780;  5  Bar.  &  Aid. 
default  was  made  in  payment  of  the  money,  but  the  mortgagor 
continued  in  possession,  until  his  death  in  1800  :  his  heir  at  law, 
in  1806,  conveyed  the  premises  to  a  |)urcliaser  in  fee,  and  levied 
a  fine  with  proclamations.  The  heir  at  law  of  the  mortgagee 
claimed  the  possession  in  1813.  The  jury  found  tiiat  the  prin- 
cipal was  not  paid  on  the  day  appointed,  but  there  was  not  any 
finding  whether  the  interest  had  or  had  not  been  paid  by  the 
mortgagor.     The  Court  of  K.  B.  held  upon  this  finding  it  must 
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be  taken  that  the  occupation  was  by  the  permission  of  the  mort- 
uacree,  and  that  althouoh  more  than  twenty  vears  had  elapsed 
since  deHiult  in  payment  of  tlie  money,  still  the  mortgagee  was 
not  bound  by  the  statute  of  Limitations,  and  that  the  fine  having 
no  operation  did  not  require  the  entry  of  the  mortgagee  to 
avoid  it.] 

8t).  A  fine  and  nonclaim  by  a  mortgagee  in  possession,  would 
not,  upon  the  same  ])rinciple,  bar  the  equity  of  redemption. 
Thus,  where  a  fine  and  nonclaim  was  pleaded  to  a  bill  brought 
for  redemption  of  a  mortgage,  the  plea  was  overruled. 

This  doctrine  is  contradicted  in  a  subsequent  case ;  but  it 
appears  reasonable,  that  as  long  as  any  right  of  redemption  is 
expressly  or  impliedly  admitted  by  the  mortgagee  in  possession, 
his  fine  should  not  effect  it. 

87.  Where  a  fine  was  levied  by  a  person  who  had  got  into 
possession  under  a  forged  deed,  a  court  of  equity  would  not 
allow  it  to  have  any  operation.  And  where  tenants  gave  a 
conditional  possession  only,  provided  they  might  pay  their  rents 
to  a  third  person,  until  a  suit  was  determined,  a  fine  levied  under 
such  a  possession  would  not,  in  a  court  of  equity,  be  allowed  to 
have  any  effect. 

88.  Where  a  fine  was  levied  pursuant  to  a  decree  of  the 
Court  of  Chancery,  for  a  particular  purpose,  that  Court  would 
not  permit  it  to  operate  farther  than  the  decree  directed. 

89.  The  intention  of  marriage  articles  is  so  far  considered  in 
equity,  that  if  a  fine  were  levied  of  the  lands  comprehended  in 
such  articles,  to  different  uses,  a  court  of  equity  would  compel 
a  conveyance  of  the  lands  to  the  uses  of  the  marriage  articles, 
notwithstanding  the  fine. 

90.  The  plea  of  a  fine,  and  long  possession  under  it,  is  not  a 
good  bar  to  a  bill  brought  for  a  discovery  of  the  deeds  declaring 
the  uses  of  such  fine. 

91.  William  Lord  Brereton,  being  seised  in  fee  of  the  im- 
propriate rectory  of  Middlewich,  and  of  the  avowson  and 
vicarage  of  the  said  church,  as  appendant  to  the  rectory,  agreed 
with  Robert  Lowe  to  convey  the  same  to  him  ;  and,  in  pursuance 
of  this  agreement,  the  said  William  Lord  Brereton  and  Elizabeth 
his  wife,  and  William,  their  son  and  heir  apparent,  in  1664, 
levied  a  fine  sur  conusance  de  droit  come  ceo,  Sfc.  in  consideration 
of  1000/.  therein  mentioned  to  be  tlie  purchase-money,  in   the 
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court  of  the  county  y)a1;itine  of  Chester,  to  the  said  Robert  T.owe, 
and  to  Edward  Minshall,  Gabriel  Hodgson,  and  John  Wilson, 
(who  all  three  died  in  Lowe's  lifetime),  and  to  the  heirs  of  the 
said  Robert  Lowe.  About  the  year  1702,  Samuel  Lowe,  the  son 
and  heir  of  Robert  Lowe,  presented  a  clerk  to  the  vicarage  of 
Middlewich,  who  was  instituted  and  inducted,  and  continued  in 
possession  till  his  death,  which  happened  in  the  year  1718,  when 
Francis  Lord  Brereton  presented  his  clerk  to  the  vicarage,  who 
was  instituted  and  inducted.  James  Lowe,  the  respondent's 
brother,  brought  a  writ  of  (juare  unpedit,  but,  before  the  matter 
was  determined,  the  incumbent  died,  and  the  respondent  Lowe, 
presented  his  clerk,  who  was  instituted  and  inducted  ;  and  the 
appellants  brought  their  writ  of  quare  impedit,  to  recover  that 
turn  of  presentation,  claiming  the  same  under  a  conveyance 
from  the  family  of  Brereton.  The  respondent  Lowe  having 
pleaded  his  title  to  the  rectory  and  vicarage  under  the  purchase 
and  fine  above  mentioned,  the  appellants,  in  Easter  term,  1734, 
exhibited  their  bill  in  the  Court  of  Exchequer  against  the  re- 
spondent, setting  forth,  that  William  Lord  Brereton  being 
minded  to  sell  the  glebe  and  tithes  of  the  said  rectory,  the 
respondent's  grandfather,  who  was  then  bailiff  to  Lord  Brereton, 
prevailed  on  him,  his  lady  and  son,  for  some  small  sum  of  money, 
to  sell  and  convey  to  the  said  Robert  Lowe  the  glebe  lands  and 
tithes  of  the  greatest  part  of  the  said  parish ;  and  other  parcels 
of  the  said  tithes  were  about  the  same  time  purchased  by  several 
other  persons,  and  conveyed  to  them  ;  and  the  said  Robert  Lowe, 
as  part  of  the  consideration  for  the  purchase  of  the  said  tithes, 
agreed  to  take  upon  himself  the  payment  of  the  stipend  of  nine- 
teen marks  to  the  vicar ;  but  neither  he  nor  his  son  ever  pre- 
tended or  insisted  on  any  right  to  the  advowson  of  the  vicarage, 
nor  ever  attempted  to  present  thereto,  except  in  the  year  1702, 
when  Samuel  Lowe,  taking  advantage  of  John  Lord  Brereton's 
being  then  under  a  commission  of  lunacy,  presented  a  clerk. 
The  appellants  therefore  prayed,  that  the  respondent  might  dis- 
cover whether  there  was  not  some  deed  wherein  the  uses  of  the 
fine  were  declared,  and  whether  a  subsequent  fine  of  particular 
parcels  of  the  rectory  was  not  levied  in  1 667,  and  deeds  executed 
declaring  the  uses  thereof.  In  bar  to  this  discovery,  the  respon- 
dent pleaded  the  purchase  so  made  by  Robert  Lowe  his  grand- 
father, and  the  fine  thereupon  levied  to  him  of  the  said  rectory, 

VOL.   v.  S 
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and  the  advowson  of  the  said  vicarage  ;  and  also  the  payment  of 
the  said  sum  of  1000/.,  the  purchase-money  mentioned  in  such 
fine.  That  proclamations  were  duly  made  on  the  said  fine,  and 
that  no  claim  was  made  to  the  premises  within  five  years  next 
after.  That  the  respondent,  and  those  claiming  under  him, 
enjoyed  the  ])remises  for  fifty  years  and  upwards,  and  insisted  on 
the  statute  of  Limitations. 

On  the  9th  of  November,  1734,  this  plea  came  on  to  be 
argued  before  the  Barons,  when  tliey  ordered  that  the  plea 
should  be  allowed.  An  appeal  was  then  brought  in  the  House 
of  Lords ;  and,  on  behalf  of  the  appellants,  it  was  argued,  that 
the  fine  insisted  by  the  plea  to  have  been  levied  to  Robert  Lowe, 
Minshall,  Hodgson,  and  Wilson,  was  not  levied  with  an  intention 
to  convey  the  rectory  to  the  conusees  for  their  own  use,  but  only 
to  clear  the  title  to  the  rectory,  which  was  then  intended  to  be 
sold  in  parcels  ;  and  as  there  did  not  appear  to  be  any  declaration 
of  the  uses  of  this  fine,  it  would,  by  the  rules  of  law,  result  to 
the  conusors.  That  the  end  of  the  bill  was  to  discover  the 
intent  and  design  of  the  said  fine,  and  of  a  subsequent  fine,  said 
to  have  been  levied  in  1667  to  the  said  Robert  Lowe,  of  divers 
parcels  of  the  said  rectory ;  and  by  the  discovery  of  this  second 
fine,  and  the  uses  of  it,  and  the  consideration  of  such  conveyance, 
to  show  that  the  uses  of  the  first  fine  did  result  to  the  conusors, 
or  at  least  as  to  such  parts  of  the  rectory  as  were  not  particularly 
conveyed  by  the  second  fine,  and  the  deeds  declaring  the  uses 
of  it ;  and,  therefore,  the  first  fine  ought  not  to  have  been  pleaded 
in  bar  to  such  discovery,  without  a  denial  of  the  particular  cir- 
cumstances charged  by  the  bill,  as  an  evidence  of  such  resulting 
use.  That  the  respondent,  by  not  answering  or  denying  the 
several  charges  in  the  bill,  touching  the  second  fine,  and  the 
declaration  of  its  uses,  did  implicitly  admit  the  same,  and  that 
the  advowson  of  the  vicarage  was  not  comprised  therein ;  and 
this  admission  was  a  strong  evidence  against  him,  to  show,  that 
the  first  fine  was  levied  only  for  the  purposes  above  mentioned, 
and  that  nothing  more  was  intended  to  pass  to  his  ancestor,  than 
what  was  particularly  comprised  in  the  second  fine,  and  the  de- 
claration of  the  uses  thereof.  That  it  did  not  appear  by  the 
plea  what  was  the  real  purchase-money  of  the  advowson,  nor 
that  the  same  was  paid  by  Robert  Lowe,  the  respondent's  ances- 
tor.    That  the  appellants  and  the  respondent  derived  under  the 
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same  title,  and  the  right  of  the  appellants  to  the  advovvson 
appeared  from  the  respondent's  own  conveyances;  the  pretence, 
therefore,   of   his  ancestor's    being   a    purchaser,   without   any 
notice  of  the  appellant's  title,  was  without  foundation.     And  as 
to  the  quiet  enjoyment,  the  fine  and  non-claim,  and  the  statute 
of  Limitations,  set  up  as  a  bar  to  the  discovery  sought  by  the 
appellants,  it  was  said,  that  as  to  the  glebe,  and  such  part  of  the 
tithes,  parcel  of  the   said  rectory,  as  the  respondent  claimed, 
there  might  have  been  a  long  and  quiet  possession,  nor  was  his 
title  thereto  at  all  impeached  by  the  appellant's  bill;  but  as  to 
the  advowson  of  the  vicarage,  the  only  evidence  of  enjoyment  in- 
sisted on  by  the  respondent,  was  a   presentation  about  the  year 
1702,  which  was  during  the  lunacy  of  Lord  John;  and,  since 
that  time.  Lord  Francis,  his  heir,  presented   the  last  incumbent, 
and  regained  the  possession  of  the  vicarage.     It  was  therefore 
hoped,  that  the  said  plea  should  not  bar  the  appellants  of  a  full 
discovery  of  the  respondent's  title,  but  that  the  order  for  allowing 
the  same  should  be  reversed .    On  the  other  side,  it  was  contended , 
that   Robert  Lowe,   the   respondent's   grandfather,  and  under 
whom  he  claimed,  was  a  purchaser  of  the  rectory  and  the  ad- 
vowson of  the  vicarage,  by  the  fine  levied  in  1664,  for   1000/., 
without  any  notice  of  any  other  title;  and  therefore,  by  the 
known  and  established  rules  and  practice  of  courts  of  equity, 
the  respondent  ought  not  to  be  obliged  any  further  to  discover 
or  disclose  his  title ;  nor  were  the  appellants  entitled  to  the  aid 
of  a  court  of  equity  in  respect  to  such  title.     That  by  the  fine, 
proclamations,  and  nonclaim  thereupon,  and  by  the  length  of 
peaceable  possession  and   enjoyment,  which  the  respondent's 
grandfather,  father,  and  brother,  and  those  claiming  under  them, 
had  successively  of  the  said  advowson,  under  the  said  fine  and 
purchase;  the  title  under  which   the  appellants,  by  their  bill 
claimed    the    same,   was    utterly   and   effectually    barred   and 
defeated  both  at  law  and  in  equity ;  and,  therefore,  the  order  for 
allowing  the   plea  ought  to  be  affirmed,  and  the  appeal  dis- 
missed with  costs.     After  hearing  counsel  on  this  appeal,  it  was 
ordered   and    adjudged,  that  the   order  therein  complained  of 
should   be   reversed ;  and  that  the   plea  should  stand   for  an 
answer,  with  liberty  to  except  so  far  as  to  oblige  the  respondent 
to  discover  any  conveyance  or  conveyances  made  by  William 
Lord  Brereton  and   Elizabeth  his  wife,  and  Wm.  Brereton,  Esq. 

s  2 
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iheir  son,  or  any  or  either  of  them,  to  Robert  Lowe,  the  re- 
spondent's grandfather,  alone,  or  jointly  with  any  other  person 
or  persons;  and  to  discover  any  deed  or  deeds,  declaring  the 
uses  of  a  fine,  in  the  pleadings  mentioned  to  be  levied  in  the 
16th  year  of  King  Charles  U.,  or  declaring  the  uses  of  a  fine  in 
the  pleadings  also  mentioned  to  be  levied  in  the  year  1667. 

92.  Although  a  bill  in  equity  is  not  such  an  action  as  will 
avoid  a  fine,  if  the  subject  matter  of  the  suit  be  of  legal  juris- 
diction ;  yet  still  in  some  instances,  the  filing  a  bill  in  a  court  of 
equity  will   ])revent  the  bar  arising  from  a  fine  and  nonclaim. 

2  AtL.  389.  And  in  cases  of  this  kind,  the  court  will  direct  a  trial  at  law, 
with  an  order  that  the  defendant  shall  not  set  up  the  fine  in  bar 
of  the  plaintiff's  claim  ;  upon  the  same  principle  that  a  court  of 
equity  sometimes  directs  that  the  defendants  in  a  suit  of  law 
shall  not  plead  tiie  statute  of  limitations. 

Pincke  v.  93.  Sir  John  Thornycroft,  Bart,  being  entitled  to  the  remainder 

Thornycroft,  •      „  r-     ^  ■  •  i        i  r  u  ■ 

1  Bro.'c.  C.       in  fee  of  the  estates  in  question,  expectant  on  the  decease  ot  nis 
^'^u     I.   1         sister  Elizabeth,  the  then  wife  of  General   Ilandasyde,  devised 

4  liro.  1  ail.  '  •' 

t^a.  92.  tjie  same  to  Henry  Forster  in  fee.     After  the  decease  of  Sir 

John  Thornycroft,  disputes  arose  between  Mrs.  Handasyde  (who 
was  heir  at  law  of  Sir  John  Thornycroft)  and  Mr.  Forster, 
respecting  the  validity  of  this  will,  which  were  compromised  ; 
and  I\lr.  Forster,  in  consideration  of  630/.,  conveyed  all  his 
interest  in  the  estates  devised  by  the  said  will  to  General 
Handasyde  and  his  wife  in  fee  as  joint  tenants.  Mrs.  Handasyde 
survived  her  husband,  and,  having  no  issue,  she  devised,  among 
other  estates,  "  her  estate  and  manor  of  Stockwell,  in  the  parish 
of  Lambeth,  in  the  county  of  Surrey,  and  all  thereunto  belong- 
ing, to  Henshaw  Thornycroft,  and  his  heirs  male  ;"  and  appointed 
him  her  executor.  Upon  the  death  of  Mrs.  Handasyde,  Hen- 
shaw Thornycroft  entered  into  possession  of  all  the  estates 
whereof  she  was  seised,  among  which  was  a  farm  situate  in  the 
parish  of  St.  Mary,  Newington,  but  which  was  not  within  the 
manor  of  Stockwell,  and  therefore  did  not  pass  by  the  will ;  and 
in  Hilary  term,  1773,  levied  a  fine  and  suffered  a  recovery  of  all 
those  estates,  in  order  to  bar  the  entail.  Previous  to  this, 
Elizabeth  Pincke  and  Ann  Thornycroft,  who  were  the  heirs  at 
law  of  Mrs,  Handasyde,  filed  their  bill  in  the  Court  of  Chancery 
against  Henshaw  Thornycroft,  praying,  that  the  said  Thornycroft 
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might  set  forth  the  dates  and  short  contents  of  all  the  deeds, 
evidences,  and  writings  in  his  custody  or  power,  ndaling  to  the 
estates    whereof    Mrs.    llandasydc    died    seised  ;    and    that    he 
might  hkcwisc  set  forth  and  discover  of  what  lands  of  the  said 
Mrs.  Handasyde  he  was  in  possession,  which  were  not  comprised 
in  her  will,  and  for  an  account  of  the  rents  and  prohts  of  the 
said  premises  received  by  him  since  the  decease  of  Mrs.  Handa- 
syde, and  for   a    delivery  of  all    deeds  relating   thereto.     The 
defendant  by  his    answer,  denied    being   in  possession   of  any 
estates  belonging  to  Mrs.  Handasyde,  but  what  were  com])riscd 
in  her  will.     The  heirs  at  law  soon  after  discovered,  that  the 
farm  at  Newington  was  not  devised  by  the  will,  and   therefore 
brought  an   ejectment  for  the  recovery   of  it.     Notice  of  trial 
having  been  given  just  before  the  summer  assizes,  1778,  a  few 
days  before  the  trial  was  to  come  on,  the  solicitor  for  the  defen- 
dant informed   the  solicitor  for  the  plaintiff'  of  the  will  of  Sir 
John  Thornycroft,   and   that  the  production   of  that  will,  and 
setting  up  the  title  of  Henry  Forster  under  it,  would  non-suit  the 
plaintiff"  in  ejectment;  but  did  not  mention  the  fine  or  the  deed 
by  which  Forster's  title  was  conveyed  to  Mrs.  Handasyde,  that 
deed  being  in  fact  not  then  discovered.     The  heirs  at  law  gave 
notice  of  trial  for  the  Lent  assizes,  1779,  when  Henshaw  Thorny- 
croft set  up   the  fine  and  nonclaim  ;  and   there  having  been  no 
actual    entry,    the   plaintiffs  were   nonsuited.      Tpon    this,    the 
plaintiff's  filed  a  bill   of  revivor  and  supplement,  praying,  that 
under  these  circumstances,  the  defendants  might  be  restrained 
from  setting  up  the  fine  in  any  manner  to  the  prejudice  of  the 
plaintiff's.     The  case  was  heard  before  the  Lords  Commissioners 
Loughborough,  Ashhurst,  and  Hotham  ;  and  on  behalf  of  the 
])laintifls  it  was  contended,  that  they  should  have  proceeded  to 
trial  at  the  summer  assizes,  1778,  which  was  before  the  expira- 
tion of  the  five  years,  if  they  had  not  been  prevented  by   the 
information  of  the   solicitor;  and,  therefore,  this  was  a  proper 
case  for  the  interference  of  a  court  of  equity.     They  insisted 
further,  that  the  filing  of  the  bill  in  the  Court  of  Chancery  was 
of  itself  sufficient  to  prevent  the  bar,  arising  from  the  fine  and 
non-claim  taking  place. 

For  the  defendants,  it  was  urged,  that  there  was  no  impro- 
priety in  the  solicitor's  conduct;  that  the  Court  would  not  iiilei- 
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fere  to  prevent  the  operation  of  a  fine,  unless  in  cases  of  fraud  ; 
and  that  the  bill  being,  in  substance,  a  mere  bill  for  discovery, 
could  not  operate  to  prevent  the  bar  arising  from  the  fine. 

Lord  Loughborough. — "  If  it  were  made  out  that  the  plain- 
tiffs were  prevented  from  trying  their  cause  by  fraud,  I  should 
think,  under  the  principles  of  this  Court,  the  defendants  ought 
to  be  restrained  from  setting  up  the  fine  as  a  bar ;  but  here  the 
plaintiffs  take  it  for  granted  that  a  bill  filed  in  this  Court  for 
any  purpose,  will  prevent  the  statute  of  Limitations,  or  a  fine, 
barring.  All  legal  interests  are  bound  by  the  fine  ;  if  the  subject 
matter  of  the  suit  be  of  legal  jurisdiction,  the  bringing  a  suit  in 
equity  will  nor  bar  the  operation  of  the  fine.  If  a  demand  of  a 
debt  be  made  here,  if  it  be  a  legal  debt,  this  Court  being  applied 
to  for  a  discovery,  will  not  prevent  the  statute  of  Limitations  from 
running ;  but  if  it  be  for  payment  out  of  assets,  for  which  this  is 
the  proper  jurisdiction,  there  the  filing  of  the  bill  is  the  com- 
mencement of  a  proper  suit.  I  do  not  say  that  a  case  may  not 
exist,  where  the  bad  faith  of  parties  may  make  a  ground  to  pre- 
vent a  fine  from  barring  ;  but  here  was  only  a  communication  of 
the  truth  of  the  case  ;  the  attorney  stated  all  he  knew :  it  was 
not  his  duty  to  give  notice  of  the  fine.  It  was  not  in  proof  that 
it  was  in  consequence  of  this  they  did  not  try  the  cause  :  it  was 
their  own  judgment  that  decided  upon  it.  A  legal  bar  has  taken 
place  in  consequence  of  a  legal  provision  ;  whether  that  provision 
be  wise  or  not,  it  must  bind.  No  hardship  has  occurred,  in 
consequence  of  which  they  can  say,  that  in  conscience  the  fine 
should  not  be  set  up.  This  is  a  legal  title,  over  which  this  Court 
has  no  jurisdiction,  and  no  fraud  has  intervened.  The  bill  must 
therefore  be  dismissed." 

Lord  Commissioner  Ashurst. — "  I  am  of  the  same  opinion  : 
where  a  bill  is  filed,  with  a  prayer  for  equitable  relief,  the  policy 
of  the  law  suspends  the  statute  of  Limitations  ;  just  as  in  the  case 
of  the  commencement  of  an  action.  But,  with  respect  to  a  fine, 
the  case  is  different ;  the  bringing  an  action  is  not  sufficient  to 
bar  the  operation  without  an  actual  entry  ;  no  more  can  the 
bringing  a  suit  here  be  so,  unless  the  entry  was  prevented  by 
fraud.  In  any  other  case,  the  filing  the  bill  cannot  prevent  the 
bar ;  and,  in  this  case,  there  was  no  fraud,  but  a  fair  dis- 
closure." 

Lord  Commissioner  Hotham. — "  If  the  filing  of  the  bill  is  not 
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a  sufficient  bar,  it  will  stand  on  the  circumstances  of  the  case. 
It  was  a  mere  bill  of  discovery,  which  is  not  sufficient,  if  the 
circumstances  are  such,  that  there  had  been  an  imposition  on  the 
party,  I  think  the  Court  should  interpose  ;  but  it  was  a  fair  can- 
did conversation."     The  bill  was  dismissed. 

An  appeal   was  brought  from  this  decree  to  the   House  of 
Lords  ;  and,  on  behalf  of  the  appellants,  it  was  said,  that  it  be- 
longs to  the  jurisdiction  of  courts  of  equity,  not  only  to  give 
relief  where  the  party  entitled  to  the  lands  has  a  title  only  in 
equity,  but  also  where  the  plaintiff  in  equity  has  the  legal  estate, 
and  can  recover  at  law,  provided  the  deeds  which  are  evidence  of 
his  title  are  in  the  hands  of  the  defendant  in  possession  of  the 
lands.     The  Court,  in  such  cases,  relieves,  by  decreeing  a  pro- 
duction of  the  deeds  upon  a  trial  at  law,  by  restraining  the  de- 
fendant from  setting  up  satisfied  terms ;  and  (in  case  an  account 
of  the  rents  is  also  prayed)  will,  after  a  recovery  at  law,  by  the 
aid  of  the  Court,  decree  an  account  of  rents  and  profits.    In  like 
manner,  where  the  plaintiff  has  the  title  at  law,  and  can  make 
it  out  at  law,  without  any  aid   from  deeds  in  the  defendant's 
hands;  yet,  if  the  defendant  has  in  his  hands  an  instrument 
which  will  defeat  the  plaintiff's  legal  title,  and  has  also  another 
instrument  in  his  hands  which  will  restore  the  plaintiff's  title, 
equity  will  either  decree  the  defendant  not  to  give  the  first  in- 
strument in  evidence  at  law,  or  to  produce  both.     This  is  the 
present  case  :  for  the  plaintiffs,  as  heirs  of  Elizabeth  Handasyde, 
could  make  out  their  title  at  law  to  the  lands,  which  did  not 
pass  by  her  will,  without  any  aid,  by  proving  their  pedigree: 
but  it  was  in  the  power  of  the  defendants  to  nonsuit  the  plain- 
tiffs, by  showing,  that  Sir  John  Thornycroft  was  in  his  lifetime 
seised  of  the  estate  in  question,  and  that  he  devised  it  to  Forster, 
whereby  Elizabeth,  his  sister  and  heir  at  law,  was  disinherited. 
But  by  the  conveyance  of  1745  from  Forster  to  Elizabeth  in  fee- 
simple,  and  the  production  of  it  at  law,  the  plaintiffs  would  be 
reinstated  in  their  title  as  heirs  to  Ehzabeth.     The  original  bill 
was  brought  for  a  production  and  inspection  of  all  the  title-deeds 
by  the  heirs  of  Elizabeth  Handasyde  against  the  devisee;  to 
which  production  the  heir  was  entitled.     And  the  plaintilfs  pre- 
suming that  some  aid  of  the  Court  might  appear  to  be  finally 
necessary  to  try  the  title  at  law,  the  bill  prayed  an  account  of 
rents  and  profits,  and  delivery  of  the  deeds  belonging  to  the  de- 
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sccnded  estates.     In   the  course  of  pursuing  and  obtaining  this 
discovery,  it  came  out  that  Sir  John  Thornycrof't  the  son  made  a 
will,  and  devised  to  Forster;  and  it  also  came  out  by  the  last 
answer,  that  Forster  had  conveyed  to  Elizabeth  Handasyde  in 
fee.    It  also  came  out,  that  the  lands  in  question  were  comprised 
in  an  old  settlement,  1722,  and  in  a  term  of  five  hundred  years 
thereby  created  for  raising  annuities,  which  have  been  satisfied, 
but  the  term  remained  outstanding;  subject  to  which  term,  Sir 
John  Thornycroft  the  son  took  the  lands  in  question.     So  that 
it  was  undoubted,  that  if  there  were  no  other  circumstances  in 
the  case,  the  Court  had  a  jurisdiction,  and  should  have  decreed 
upon  tiie  hearing  of  the  cause,  that  the  bill  should  be  retained, 
with  liberty  for  the  plaintifi"  to  bring  an  ejectment,  that  the  de- 
fendants, the  devisees,  should  not  set  up  the  term  of  five  hun- 
dred years ;  and  in  case  the  will  of  Sir  John  Thornycroft  the  son 
should  be  produced  in  evidence,  the  defendants  should  likewise 
produce  at  the  trial  the  deed  of  1745  ;  and  that  all  further  direc- 
tions should  be  reserved  till  after  the  trial  was  had.     The  only 
circumstances  in  the  present  case  which  differed  from  the  above, 
and  which  were  the  grounds  of  dismissing  the  bill,  were,  that  in 
Hilary  term,  1773,  (the  next  after  thedeath  of  Elizabeth  Handa- 
syde), the  devisee  levied  a  fine  of  all  the  devised  estates,  and 
also  of  the  descended  estates  (having  entered  upon  both  inmie- 
diately  after  her  death).     The  original  bill  was  filed  in  1776. 
The  five  years  nonclaimran  from  Michaehuas,  1778.   In  October, 
1781,  the  answer  came  in   which  discovered  the  deed  of  1745, 
and  admitted  it  to  have  been  in  the  hands  of  the  devisee  from 
the  time  of  the  death  of  Elizabeth  Handasyde;  and  the  answer 
also  stated  and  insisted  upon  the  fine  and  nonclaim.     The  cause 
was  heard  the  first  of  July,  1783,  at  which  time  the  Court  should 
have  added  to  the  directions  above  mentioned,  that  the  fine  and 
nonclaim  should  not  be  insisted  upon  at  law,  instead  of  dismiss- 
ing the  bill  upon  the  ground  of  such  fine  and  nonclaim  only,  as 
the  nonclaim  had  elapsed   pending  the  suit   in  Chancery;  and 
therefore  the  Court  ought  not  to  have  permitted  the  defendant  to 
take  advantage  of  it  at  law.     For  a  court  of  equity   will  not 
suffer  the  rights  of  the  parties  to  be  changed,  pending  the  suit, 
in  a  case  within  the  jurisdiction  of  the  Court,  and  where   the 
Court  can  relieve ;  therefore,  if  a  trust  estate  is  before  the  Court 
in  a  /is  pendens,  and  a  sale  be  made  of  the  trust  estate,  without 
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actual  notice  of  the  cause  to  the  purchaser,  the  Court,  at  the 
hearing,  will  decree  the  relief  against  the  purchaser  which  the 
plaintiff  in  the  cause  was  entitled  to.  But  it  is  otherwise  after 
the  cause  is  at  an  end,  for  then  the  party  must  have  express  no- 
tice of  a  decree,  as  he  must  of  a  judgment  at  law,  to  affect  him 
with  equity.  So,  in  the  case  of  a  fine,  equity  will  not  suffer  a 
nonclaim  completed,  pending  the  cause,  to  prevent  the  Court 
from  doing  equity  :  otherwise  (as  Lord  Hardwicke  expressed  it 
in  2  Atk.  390.)  it  would  trip  up  the  jurisdiction  of  this  Court,  if 
you  will  not  allow,  where  it  is  a  proper  matter  of  equity,  a  bill 
to  prevent  the  running  of  a  fine.  So  where  a  court  of  equity  has 
directed  an  action,  the  defendant  has  been  restrained  from  setting 
up  the  statute  of  Limitations,  which  has  run  pending  the  suit  in 
equity. 

On  the  other  side,  it  was  contended,  that  the  title  of  the 
appellants,   if  they   ever  had  any,  was  a  clear  title  at  law;  it 
needed  no  assistance  of  a  court  of  equity  to  bring  it  to  a  h'n  dis- 
cussion :  and,  accordingly,  the  mother  of  the  appellant  Pincke, 
and   the  appellant   Thornycroft  brought  an  ejectment,  which 
might   have  been  fairly  tried  without  any  such  assistance:  and 
there  was  now  no  obstacle  to  a  legal  determination  of  the  rights 
of  the  appellants,  except  the  fine.     That  there  was  no  ground 
for  a  court  of  equity  to  interpose,  to  remove  the  legal  bar  created 
by  the  fine.     It  was  apprehended  the  farm  at  Newington  was 
devised  by  the  will :  but  supposing  the  contrary,  there   was  not 
in  the  case  any  circumstance  which  could  give  a  court  of  equity 
a  controul  over  the  legal  title  of  the  respondents,  nothing  which 
could  form  a  legal  obligation   upon  their  conscience,  not  to  set 
up  the  fine.     The  appellants  attempted   to  impute  fraud  to  the 
respondents  or  their  solicitor ;  but  the  bill  did  not  state  such  a 
case  as  warranted  the  imputation,  much  less  was  it  made  out  in 
proof.     A  fine  -was  a  matter  of  record  open  to  the  inspection  of 
everyone;  the  legislature  had  given  it  an  operation  to  bar  all 
claims  not  asserted  in  due  time  ;  and  it  was  therefore  the  duty  of 
every  person  having  a  claim,  to  inform  himself  whether  there 
might  be  such  an  impediment   to  the  assertion  of  it.     Not  dis- 
closing to  an  adversary  that  a  fine  had  been  levied,  which  might 
in  time  be  a  bar  to  his  claim,  could  not  be  deemed  a  fraud.     It 
was  endeavoured,  therefore,  to  give  to  the  conversation  of  the 
solicitor  fur  the  defendant  and  the  bolicilor  fur  the  i.laintifl' in  the 
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ejectment  (of  wliicli  there  was  no  evidence  but  the  answers), 
such  a  turn  as  niiuht  make  it  appear  something  hke  fraud.  But 
the  solicitor  for  the  defendant  merely  mentioned  a  claim  made 
by  persons  to  wliose  apparent  title  he  was  then  unable  to  give 
any  answer,  and  which  had  therefore  excited  in  his  mind  much 
apprehension  for  his  client's  title;  and  what  he  communicated 
was  not  only  true,  but  (according  to  the  information  he  then 
had)  was  the  whole  truth,  though  a  subsequent  accidental  dis- 
covery put  an  end  to  this  alarming  claim,  which,  if  it  had 
prevailed,  was  superior  to  the  title  of  the  heirs,  as  well  as  of  the 
devisee  of  Mrs.  Handasyde.  It  was  true,  the  heirs  counter- 
manded their  notice  of  trial  of  the  ejectment ;  but  their  own 
judgment  decided  their  conduct.  It  was  asserted  by  the  appel- 
lants, that  if  the  ejectment  had  proceeded  to  trial,  the  fine  must 
have  been  discovered,  and,  five  years  not  having  then  elapsed 
from  the  last  proclamation,  the  heirs  might  have  entered  to 
avoid  the  fine.  But  this  assertion  was  not  founded  in  truth  ;  the 
will  of  Sir  John  Thornycroft  would  have  been  a  sufficient 
defence,  and  there  would  have  been  no  necessity  for  setting  up 
the  fine. 

It  was  ordered  and  adjudged,  "That  the  said  decree  or  order 
of  dismission  complained  of  in  the  said  appeal  should  be  re- 
versed. And  it  was  further  ordered  and  adjudged,  that  the  bill 
should  be  retained  for  twelve  months,  and  that  the  plaintiffs 
should  be  at  liberty  in  the  meantime,  to  bring  such  action  or 
actions  at  law  as  they  should  be  advised,  &c.  And  it  was  further 
ordered  and  adjudged,  that  the  said  defendant,  Edward  Thorny- 
croft, should  not  insist,  in  such  action  or  actions,  or  on  any  trial 
to  be  had  thereon,  on  the  fine  mentioned  in  the  pleadings,  or  on 
any  non-claim  which  had  ensued  thereon,  or  any  other  fine  or 
non-claim  which  might  have  occurred  since  filing  the  original 
bill." 
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CHAP.  1. 

Orioiii  and  JSiafure  of  llccovcries.{(i) 
Sect.  1.  Origin  of  Recoveries.  \     Sect.  9.  Manner  o/ suffering. 

Section  I. 

Ori^'inofie-       A  RECOVERY,  in  its  most  extensive  sense,  is  the  restoration  of 

ooveiits.  ^  former  right,  by  the   solemn  judgment  of  a  court  of  justice  ; 

and  judgments,  whether  obtained  after  a  real  defence  made  by 

2  lust.  321.        the  tenant,  or  upon  his  default,  or  feint  plea,  have  the  same 

force  and  efficacy  to  bind  the  right  of  the  land,  so  recovered,  and 

to  vest  a  free  and  absolute  estate  in  fee  simple  in  the  recoveror. 

2.  A  common  recovery  is  a  judgment  obtained  in  a  fictitious 
suit,  brought  against  the  tenant  of  the  freehold,  in  consequence 
of  a  default  made  by  the  person  who  is  last  vouched  to  warranty 
in  such  suit. 

3.  A  common  recovery  departs  so  far  from  the  original  modes 
of  transferring  property,  and  is  in  itself  so  complicated  and 
artificial  that  if  we  had  no  historical  evidence  of  the  time  when 
it  was  first  adopted  among  the  common  assurances  of  the  law, 
we  might  safely  pronounce  it  to  be  in  some  respects  a  modern 

Plowd.  43.  invention.  But  the  fact  is  well  known  that  we  are  indebted  to 
the  ingenuity  of  the  ecclesiastics  for  the  introduction  of  common 
recoveries,  in  order  to  evade  the  statutes  of  mortmain,  by  which 
they  were  prohibited  from  purchasing,  or  receiving  under 
pretence  of  a  free  gift,  any  lands  or  tenements  whatever. 

4.  To  effect  this  purpose  the  religious  houses  used  to  set  up  a 
fictitious  title  to  the  lands  intended  to  be  given  or  sold,  and 
brought  an  action  against  the  tenant  to  recover  them  ;  the  tenant 
by  collusion  made  no  defence,  whereby  judgment  was  given  for 
the  religious  house,  which  then  recovered  the  lands  by  sentence 
of  law,  upon  a  supposed  prior  title.     And  although  proceedings 

Inst.  429.  of  this  kind  were  carried  on  by  a  species  of  conventional  fraud, 

between  the  religious  house  and  the  tenant  of  the  land  ;  yet  the 

(rt)  [The  reader  is  referred  to  the  note  at  tlie  commencement  ol  the  title  Fines,  wliich 
is  equally  applicdble  to  the  subject  of  tlie  present  title.     \  ide  p.  G3.  supra.] 
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Judo-es  held,  that  in  these  cases  the  relisrious  communities  did 
not  appropriate  such  lands  per  titulnm  doni  vel  alteriua  a/ie- 
naliufiis,  as  the  statute  l)e  religiosis,  7  Edw.  1.  expresses  it ;  and 
that  they  were  not  within  the  words,  ant  alio  quovismodo  arte  vel 
ingenio.  For  as  recoveries  were  prosecuted  in  a  course  of  law, 
they  were  presumed  to  be  just ;  and  it  was  accordingly  held  that 
they  were  not  within  the  statute. 

5.  The  notoriety  and  evidence  which  attended  feigned  re- 
coveries was  such,  that  they  were  not  used  by  the  ecclesiastics 
alone,  but  were  soon  adopted  by  lay  persons,  as  a  common  mode 
of  transferring  lands.  Thus  it  appears  by  the  statute  of 
Gloucester,  6  Edw.  1.  that  feigned  recoveries  were  at  that  time 

in  constant  use  ;  for  it  is  provided  by  the  eleventh  chapter  of  that  2  Inst.  321. 
statute,  that  a  termor  for  years  might  falsify  a  feigned  recovery 
suffered  by  the  owner  of  the  inheritance. 

6.  The  want  of  moderation  on  the  part  of  the  ecclesiastics 
counteracted  the  effects  of  their  ingenuity  ;  being  gratified  by 
the  success  of  their  practices,  they  had  such  frequent  recourse 
to  feigned  recoveries,  as  to  occasion  a  parliamentary  interference  ; 

for,  by  the  statute  of  Westminster  2,  13  Edw.  1.  c.  32.  it  was  2  Inst.  429. 

enacted,  that  in  all  cases  where  ecclesiastical  persons  recovered 

lands  by  default,  a  jury  should  try  the  right  of  the  demandants 

to  the  land,  and  if  the  religious  house  was  found  to  have  a  title, 

they  should  recover  seisin,  otherwise  it  should  be  forfeited  to  the 

immediate  lord  of  the  fee,  in  the  manner  directed  by  the  statute 

De  religiosis. 

7.  In  consequence  of  this  statute,  feigned  recoveries  seem  to 
have  been  disused  for  a  considerable  time;  nor  were  they  again 
brought  into  general  practice  until  some  centuries  afterwards, 
when  they  were  resumed  as  a  mode  of  evading  the  strictness  of 
the  statute  De  dorns  conditionalibus. 

8.  Many  attempts  had  been  made  by  the  people  to  procure  a  Tit.  2.'c.  2. 
legislative  repeal  of  this  offensive  and  impolitic  statute,  which 

were  constantly  and  successfully  opposed  by  the  great  barons  ; 
but  as  the  inconveniences  arising  from  entails  were  so  manifest, 
the  ingenuity  of  the  Judges  was  continually  exerted  in  con- 
triving different  modes  of  evading  them.  At  length  a  case  arose 
in  12  Edw.  IV.  in  which  it  was  in  effect  determined,  upon  prin- 
ciples which  will  be  explained  in  a  subsequent  chapter,  that  a 
common  recovery,  suffered  by  a  tenant  in  tail,  should  operate  as 
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an  effectual  bar  to  his  estate  tail,  and  also  to  all  the  estates  in 
remainder,  and  to  the  reversion  depending  thereon.  From  that 
time  common  recoveries  became  extremely  frequent,  and   have 

\VinesR.45i.  ever  since  been  considered  as  common  assurances,  by  means 
of  which  tenants  in  tail  were  enabled  to  bar  their  estates  tail, 
and  to  convert  them  into  estates  in  fee  simple. 

Manner  of  9^  ^  comuion  rccoverv  beino-  a  judgment  obtained  in  a  real 

sunering.  ,  j  o         j       ^ 

action,  although  it  were  fictitious,  yet  the  same  mode  of  proceed- 
ing must  have  been  pursued,  and  all  those  forms  strictly  adhered 
to  which  were  necessary  to  be  observed  in  an  adversary  suit. 
For  as  Pigot  observes,  though  common  recoveries  are,  to  some 
intents,  deemed  fictitious  proceedings,  yet  it  is  necessary  there 
should  be  adores  fabu/a. 

10.  The  first  thing,  therefore,  necessary  to  be  done  in  suffer- 
ing a  common  recovery  was,  tiiat  the  person  who  was  to  be  the 
demandant,  and  to  whom  the  lands  were  to  be  adjudged,  should 
sue  out  a  writ,  or  prcccijye,  against  the  tenant  of  the  freehold  ; 
whence  such  tenant  was  usually  called  the  tenant  to  the 
prcEcipe. 

11.  In  obedience  to  this  writ,  the  tenant  appeared  in  Court, 
eitlier  in  person  or  by  his  attorney  ;  but  instead  of  defending  the 
title  of  the  land  himself,  he  called  on  some  other  person,  who 
upon  the  original  purchase  was  supposed  to  have  warranted  the 
title,  and  prayed  that  that  person  might  be  called  in  to  defend 
the  title  which  he  warranted,  or  otherwise  to  give  the  tenant 
lands  of  equal  value  to  those  which  he  would  lose  by  defect  of 
his  warranty.  This  was  called  the  voucher,  vocatio,  or  calling  to 
warranty. 

12.  The  person  thus  called  to  warrant,  who  was  usually  called 
the  vouchee,  appeared  in  court,  was  impleaded,  and  entered  into 
the  warranty  ;  by  which  means  he  took  upon  himself  the  defence 
of  the  land.  The  demandant  then  desired  leave  of  the  Court  to 
imparl,  or  confer  with  the  vouchee  in  private,  which  was  granted 
of  course.  Soon  after  the  demandant  returned  into  court,  but 
the  vouchee  disappeared,  or  made  default ;  in  consequence  of 
which  it  was  presumed  by  the  Court  that  he  had  no  title  to  the 
lands  demanded  in  the  writ,  and  therefore  could  not  defend 
them  ;  whereupon  judgment  was  given  for  the  demandant,  then 
called  the  recoverer,  to  recover  the  lands  in  question  against  the 
tenant,  and  for  the  tenant  to  recover,  against  the  vouchee,  lands 
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of  equal  value,  in  recompense  for  those  so  warranted  by  him,  and 
so  lost  by  his  default. 

13.  This  was  called  the  recompense  of  recovery  in  value  ;  but 
as  it  was  customary  to  vouch  the  crier  of  the  Court  of  Common 
Pleas,  who  was  hence  called  the  common  vouchee,  the  tenant 
could  only  have  a  nominal,  and  not  a  real  recompense  for  the 
land  thus  recovered  against  him  by  the  demandant. 

14.  A  writ  of  habere  facias  was  then  sued  out,  directed  to  the 
sheriff  of  the  county  in  which  the  lands  thus  recovered  were  si- 
tuate ;  and  on  the  execution  and  return  of  this  writ,  the  recovery 
was  completed. 

15.  The  recovery  here  described  was  with  a  single  voucher  ; 
but  a  recovery  might  and  was  frequently  suffered  with  double, 
treble,  or  further  voucher,  as  the  exigency  of  the  case  might  re- 
quire ;  in  which  case  there  were  several  judgments  against  the 
several  vouchees. 

16.  In  a  recovery  with  double  voucher  the  tenant  in  tail  con- 
veyed an  estate  to  some  indifferent  person,  against  whom  the 
writ  was  brought ;  this  person  being  tenant  to  the  pracipe, 
vouched  the  tenant  in  tail,  who  vouched  over  the  common 
vouchee,  upon  whose  default  judgment  was  given  for  the  de- 
mandant against  the  tenant  to  the  precipe,  and  for  the  tenant  to 
the  pracipe  against  the  tenant  in  tail,  and  for  the  tenant  in  tail 
against  the  common  vouchee. 
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CHAP.  11, 


Writ  of  entry. 
3  Rep.  3  a. 


Wjit  of  Entrtf,  tntd  'VcikiiiI  Io  the  Pifvcipe. 


Sect.    2.   Writ  of  Entry. 

7.  Construed  favourably. 

10.  Tenant  to  the  Priccipe,  who 
must  kiti-f  liad  titc  Freehold. 

22.  Before  the  Judgment. 

24.  Or  within  the  Term. 

20.  Leases  for  Lives  need  not  be 
surre7idered. 

29.  Bui  jwrsons  having  u  prior 
Estate  for  Life  must  have 
joined. 

31.  A  surrender  sometimes  pre- 
sumed. 

38.  How  a  Tenant  to  the  Prcc- 
cipe  might  be  made. 

ay.  By  Fine. 


Sect.  44.  Though  no  Use  were  declared. 
47.  Husband  seised  Jure  Vxoris 

might  make  a  Tenant    to 

the  Prcecipe. 
.51.  Feoffment. 
.53.  Grant. 

54.  Bargain  and  Sale  enrolled. 
.55.  Lease  and  Release. 
50.  A  Recovery  good  <{fter  twenty 

years,  though  the   Deeds 

to  make  a  Tenant  to  the 

PrtBcipe  be  lost. 
57.  A  Recovery  sometimes  good, 

without   a  Tenant   to  the 

Precipe. 


Section  I. 

It  appears  from  the  preceding  chapter  that  the  following  cir- 
cumstances were  necessary  to  the  suffering  of  a  common  reco- 
very :  T.  That  a  proper  writ  was  sued  out.  II.  That  the  person 
ao-ainst  whom  the  writ  was  brought  was  actual  tenant  of  the  free- 
hold. III.  That  such  tenant  did  vouch  over  some  other  person. 
IV.  That  judgment  was  given  for  the  demandant  against  the 
tenant,  and  for  the  tenant  against  the  vouchee.  And,  V.  That 
the  recovery  was  executed  by  the  sheriff  of  the  county  in  which 
the  lands  lay.  We  shall  now  proceed  to  explain  more  particu- 
larly those  different  circumstances. 

2.  A  common  recovery  being  a  real  action,  could  not  of  course 
be  recrularly  commenced  without  a  proper  original  writ;  but 
mioht  be  suffered  on  any  writ  by  which  lands  were  demandable. 
The  writ  which  was  usually  sued  out  for  that  purpose  was  a  writ 
of  entry  sur  disseisin,  in  the  nature  of  an  assize,  which  was  pro- 
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perly  groiintled  on  a  disseisin  done  to  the  demandant  himself;  it 
niicrht  be  brou«rht  in  the  per,  the  per  and  the  cui,  and  the  post ;  2  Inst.  154. 
and  in  common  recoveries  it  was  always  brought  in  the  post. 
And  the  reason  why  this  writ  was  cliosen  for  the  purpose  of 
suffering  common  recoveries  was,  because  the  tenant  might,  in 
this  species  of  action,  vouch  at  large,  and  was  not  bound  to 
vouch  within  the  degrees  of  the  per,  the  per  and  the  rut,  and  the 
post;  so  that  it  was  the  safest  action  for  the  purchasers,  who 
needed  not  to  fear  writs  of  error  for  wrong  or  illegal  vouchers. 

3.  There  was  a  fine  payable  to  the  Crown  at  the  Alienation 

ofHce,  upon  suing  out  a  writ  of  entry,  of  the  same  kind  as  the  Tit.  35.  c  2. 
fine  payable  on  suine:  out  a  writ  of  covenant  to  levy  a  fine. 

4.  If  a  recovery  were  sufFercd  without  an  original  writ,  it  v/as  3  Rep.  3  a. 
not  absolutely  void,  but  only  voidable. 

5.  A  common  recovery  was  suffered,  but  no  writ  of  entry  was  Anon.  Lit. 
filed  ;  in  consequence  of  which  a  writ  of  error  was  brought.     It 

was  moved,  that  it  might  be  examined  whether  any  writ  of  entry 
had  been  filed  or  not;  but  the  Court  denied  it:  though  if  it  ap- 
peared upon  record  that  a  writ  had  been  filed,  then  they  would 
consider  whether  a  new  writ  should  be  filed  or  not ;  and  it  was 
said,  that  if  a  recovery  was  exemphfied,  pursuant  to  the  statute 
23  Eliz.  though  some  part  of  it  was  lost,  yet  it  would  be  aided. 

6.  By  a  rule  of  the  Court  of  Common  Pleas,  Trin.  30  Geo.  III.   i  "•  Black.  R. 

•^  .  526. 

it  is  ordered,  that  from  and  after  the  first  day  of  Michaelmas 

term  then  next  ensuing,  in  every  common  recovery  wherein  tlie 

vouchee  or  vouchees  should  appear  at  the  bar  of  that  Court,  for 

the  purpose  of  suffering  such  recovery,  the  writ  of  entry  should 

be  sued  out  and  produced  at  the  time  of  the  recording  of  the 

vouchee  or  vouchees'  appearance  at  the  bar,  at  the  foot  of  the 

precipe  in  such  recovery. 

7.  The  writ  on  which  a  recovery  was  suffered,  ought  to  have  Construed 

,         .  •         1  •    1  J         .   r        favourably. 

been  sumlar  in  every  respect  to  a  writ  whicii  was  sued  out  lor 
the  purpose  of  commencing  an  adversary  suit.    The  courts,  how- 
ever, made  a  distinction  between  a  breve  adversarium  and  a  breve  2  Roll.  R.  67. 
umkahile,  and  construed  the  latter  in  a  much  more  favourable 
manner  than  the  former. 

8.  A  writ  of  error  was  brought  to  reverse  a  common  recovery.  Dormer's  case, 
whicli  had   been  suffered  on  a  writ  of  entry  in  the  post,  of  a  poph.  22.* 
manor,  and  of  a  yearly  rent  or  jjension  of  four  marks;  and  also 

of  an  advowson.     One  of  the  errors  assigned  was,  that  a  writ  of 

VOL.    V.  T 
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entry  in  the  post,  did  not  lie  of  an  advovvson.  But  it  was  una- 
nimously determined,  that  the  judgment  should  be  affirmed  : 
because  a  common  recovery  was  not  to  be  compared  to  a  judg- 
ment in  an  adversary  suit ;  as  it  was  by  usage  and  custom  be- 
come a  common  assurance  and  conveyance  of  lands,  and  was 
had  by  the  mutual  consent  of  the  parties ;  et  consensus  loilit  eno- 
rein.  Besides,  if  it  were  otherwise,  no  recovery  could  be  suffered 
of  an  advowson,  or  common  in  gross,  or  of  many  other  things ; 
wliich  would  be  highly  inconvenient. 

P.nrton's  rase,         9.  A  Writ  of  entry  borc  date  1st  of  March,  7  Eliz.  and  the  re- 

]*op.  100.  ^  •  J  • 

Cio.  Eliz.  308.    turn  was  made  die  Luncc  quarta  septimana  quadragesima  prox. 

fulur.,  the  said  first  day  of  March  being  the  first  week  of  Lent, 
7  Eliz. ;  and  upon  this  it  was  inferred,  that  the  tenant  was  not 
to  appear  till  ^Monday  in  the  fourth  week  of  Lent,  8  Eliz.  which 
was  a  long  time  after  the  voucher  appeared  and  vouched  over  ; 
so  that  the  recovery  was  void,  because  there  was  judgment  upon 
a  voucher  before  the  return  of  the  writ,  till  which  the  Court  had 
no  power  to  proceed.  But  it  was  determined  that  the  original 
writ  should  be  construed,  as  it  was  uritten,  to  be  returnable  on 
Monday  in  the  fourth  week  of  the  same  Lent,  7  Eliz. ;  for  it  should 
be  taken  (as  it  was  written  shortly)  in  such  a  manner  as  to  make 
the  recovery  good. 
Tenant  to  the  10.  A  common  recovery  being  a  real  action,  carried  on  through 

musTEvrilad  all  its  forms,  it  was  absolutely  necessary  that  the  tenant  to  the 
the  freehold.  precipe,  or  person  against  whom  the  writ  of  entry  was  brought, 
should  have  an  estate  of  freehold  in  possession,  either  by  right 
or  by  vi'rong,  in  the  lands  demanded  by  the  writ ;  because  if  he 
had  not  the  freehold,  it  would  not  be  in  his  power  to  restore  the 
lands,  as  the  writ  directed.  And,  in  common  recoveries,  there 
was  an  additional  reason  :  because,  as  tiie  demandant  could  re- 
cover nothino-  against  the  tenant  unless  he  had  the  freehold,  so 
the  tenant  could  have  no  recompense  in  value  against  the 
Pi-ot,  2fi.  vouchee  for  what  he  had  lost ;  for  until  the  demandant  sued  out 

'   '  execution  against  the  tenant,  the  tenant  could  not  have  execu- 

tion  against  the  vouchee  :  and  if  the  tenant  had  nothing  in  the 
Infra,  c.  7.         land,  no  execution  could  be  sued  against  him,  nor  could  any  re- 
covery in  value  be  had  over ;  consequently,  there  would  be  no 
recompence  to  bind  him,  and  the  recovery  would  be  no  bar. 
1 1.  If  the  tenant  to  the  pracipe  had  the  freehold  at  the  time 
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wlien  tlie  recovery  was  suffered,  though  his  estate  were  after- 
wards defeated,  yet  the  recovery  would  be  good. 

12.  Lands  were  given  to  an  alien  in   tail,  remainder  over  to  Anon.  4  Leon. 
another  in  fee:  the  alien  suffered  a  common  recovery,  and  died 

without  issue.  All  this  was  found  by  office ;  and  it  was  con- 
tended that  the  alien  was  not  tenant  to  the  land  when  the  reco- 
very was  sulfered  :  but  the  Court  held  the  contrary,  that  the  re- 
covery was  good. 

13.  If  a  writ  of  entry  was  brought  against  the  tenant  of  the  i  Vcnt.  358. 
freehold  and  a  stranger,  the  recovery  would  be  valid  ;  for  the  re-  iiardy, 
compense  in  value  would  go  to  the  person  who  had  really  lost  ^'^'""  *"     ' 
the  estate. 

14.  If  there  were  two  joint  tenants  of  a  manor,  and  a  writ  of  Winchester's 

1  •  r     ^  case,  3  Rep.  1. 

entry  of  the  whole  manor  was  brought  against  one  of  them,  on 

which  a  common  recovery  was  suffered,  it  would  only  he  good  Collyer  r. 

«        ,  .  „    ,  •  1  1  •  1  1  Mason,  2  Wood 

tor  the  moiety  or  the  person  against  whom  the  writ  was  brought;  &  Bin-^. 685. 
but  as  to  the  other  moiety,  it  would  be  void,  for  want  of  a  tenant 
to  the  precipe. 

15.  It  has  been  long  settled,  that  a  devise  to  executors  for  i  Inst.  42  a. 
payment  of  debts,  and  until  debts  are  paid,  only  gives  the  exe- 
cutors a  chattel  interest  in  the  lands  thus  devised,  and  therefore 

does  not  prevent  the  disposal  or  descent  of  the  freehold  ;  so  that 
if,  after  such  a  devise,  the  testator  gives  the  same  lands  to  a  per- 
son for  life,  the  freehold  will  vest  in  such  devisee  immediately  on 
the  death  of  the  testator,  and  consequently  he  was  enabled  to 
make  a  good  tenant  to  the  precipe. 

16.  So  if  a  testator  gave  his  executors  full  power  to  receive  the 
mesne  profits  of  his  estates  in  a  particular  place,  upon  trust  to 
pay  his  debts,  and  afterwards  devised  those  estates  to  a  person 
for  life  ;  the  freehold  would,  on  the  death  of  the  devisor,  become 
vested  in  such  devisee  for  life,  and  he  might  make  a  good  tenant 
to  the piacipe. 

17.  Thus,  where  Sir  Michael  Armyne  being  seised  in  fee  of  Carter  r. 

•1  -f-TT-iT-i  Bamadi&ton, 

several  estates  in  the  counties  of  Huntingdon,  Lincoln,  ^c.  made  i  p.  \Vms.505. 
his  will,  and  thereby  desired,  that  his  executors  would  take  care  (^^^  ^4  " 
to  see  all  his  debts  and  legacies  paid,  by  making  sale  of  his  per- 
sonal estate  ;  and  as  his  debts  were  great,  he  devised  to  his  exe- 
cutors all  his  manors  and  lands  of  Cherry  Orton  and  Botolph 
Bridge,  to  be  by  them  sold  for  the  most  that  could  be  got,  and 

T  2 
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tlie  monies  arising  from  such  sale  disposed  of  in  the  payment  of 
his  debts  and  legacies.  And,  lest  both  his  personal  estate  and 
the  monies  to  arise  from  such  sale  should  not  be  sufficient,  the 
testator  gave  his  executors  full  power  to  receive  the  mesne  profits 
of  his  whole  estate  lying  in  Pickvvorth  and  Willoughby,  in  the 
county  of  Lincoln.  The  testator  then  devised  the  said  manors  of 
Pickworth  and  Willoughby,  after  such  time  as  his  debts  and  le- 
gacies should  be  paid  by  the  rents  and  profits  thereof,  to  Evers 
Armyne,  Esq.  for  his  life,  without  impeachment  of  waste;  and 
in  case  the  said  Evers  Armyne  should  have  any  issue  male,  then 
to  such  issue  male  and  his  heirs  for  ever ;  and  after  the  decease 
of  the  said  Evers  Armyne,  in  case  he  left  no  issue  male,  then 
after  such  time  as  his  debts  and  legacies  were  fully  paid,  he  de- 
vised the  manor  of  Pickworth  to  Thomas  Style  in  fee.  Evers 
Armyne,  the  devisee,  having  got  into  possession  of  the  said 
manors  of  Pickworth  and  Willoughby,  suffered  a  common  reco- 
very of  them  before  the  debts  were  paid,  and  declared  the  uses 
thereof  to  himself  in  fee.  This  case  having  been  heard  in  the 
House  of  Lords,  the  Judges  were  directed  to  give  their  opinions, 
"  Whether  the  estate  for  life  was  vested  in  Evers  Armyne  at  the 
time  of  the  recovery,  before  all  the  debts  were  paid,  so  that  he 
could  make  a  good  tenant  to  the  praecipe?'"  And  the  Lord  Chief 
Justice  of  the  Court  of  Common  Pleas,  in  the  name  of  all  the 
Judges,  who  had  consulted  together,  delivered  their  unanimous 
opinion,  "  that  the  estate  for  life  was  vested  in  Evers  Armyne 
at  the  time  of  the  recovery.'' 

18.  It  was  sometimes  doubted  in  practice,  whether  upon  the 
death  of  a  person  whose  widow  was  entitled  to  dower,  the  heir 
could  suffer  a  recovery  before  assignment  of  dower,  without  the 
concurrence  of  the  widow.  No  case  of  this  kind  has  ever,  I  be- 
lieve, been  determined  ;  but  it  follows  from  the  principles  laid 
down  by  Lord  Chief  Baron  Gilbert,  that  such  a  recovery  would 
be  good  :  for,  he  says,  the  law  casts  the  freehold  on  the  heir  im- 
mediately upon  the  death  of  the  ancestor  ;  but  the  law  does  not 
cast  dower  on  the  wife,  for  she  takes  it  by  her  own  act.  It  is 
true,  that  when  the  widow  is  endowed,  the  possession  which  the 
law  casts  on  the  heir  is  avoided,  and  the  widow  is  considered  as 
being  in  from  the  death  of  her  husband  ;  but  still  the  heir  had 
the  freehold  until  dower  was  assigned,  which  was  sufficient  to 
support  the  recovery. 
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19.  As  it  was  absolutely  necessary  that  the  tenant  to  the 
precipe  should  have  an  estate  of  freehold,  it  followed,  that  those 
wlio  had  not  an  estate  of  freehold,  could  not  sufier  a  recovery  ; 
because  they  could  not  convey  a  freehold  to  the  person  against 
whom  the  writ  was  to  be  brought. 

20.  Thus,  where  a  lessee  fiour  autre  vie  made  a  lease  for  sixty  Keb.  735.  785. 
years,  and  died  in  the  lifetime  of  the  cedui  que  vie;  the  person 

in  remainder,  being  tenant  in  tail,  suffered  a  common  recovery, 
which  was  held  erroneous  for  want  of  a  good  tenant  to  the 
pracipe;  because,  upon  the  death  of  the  tenant  pour  autre  vie, 
the  freehold  was  cast  upon  the  tenant  for  years,  so  that  he,  or 
some  person  claiming  under  him,  ought  to  have  been  tenant  to 
the  praecipe. 

21.  So  where  lands  were  limited  to  Sir  Robert  Dormer  for  s^nith  v. 

Packhurst, 

ninetv-nine  years,  if  he  should  so  long  live,  remainder  to  trustees  3  Atk.  135. 

,     .     .     .  •  .  -J  ■    A       *      6  Brown  Pari. 

and  their  heirs  to  preserve  contingent  remainders,  remainder  to  ^^  351. 
his  first  and  other  sons  in  tail  male.     Sir  Robert  having  issue  a 
son,  Fleetwood  Dormer,  they  both  joined  in  levying  a  fine  to 
make  a  tenant  to  the  pracipe,  and  then  suffered  a  common  reco- 
very.    The  principal  question  in  this  case  was,  whether  the  free- 
hold passed  to  the  trustees,  there  being  a  considerable  error  in 
the  words  by  which  the  remainder  was  limited  to  them  ;  And 
the  Court  having  determined  that  the  freehold  did  pass  to  the 
trutees,  they  concluded  that  the  recovery  was  void  ;  for  if  it  was 
considered  as  the  recovery  of  Robert  Dormer,  it  was  void,  because 
he,  being  only  tenant  for  years,  could  not  give  a  freehold  to  ano- 
ther, without  whicli   there  could   not  be  a  good   tenant  to  the 
prcecipe ;  for,  to  make  him  so,  he  must  have  a  freehold  in  him. 
And,  taking  it  as  the  recovery  of  Fleetwood  the  son,  it  could  not 
be  good,  the  freehold   being  in  the  trustees,  and  not  in  him,  he 
having  only  a  remainder  expectant  on  the  determination  of  their 
estate.     And  as  to  the  fine  levied  by  Robert  Dormer  and  Fleet- 
wood, it  stood  thus  : — Considered  as  the  fine  of  Robert,  it  was 
void  for  want  of  a  freehold ;  it  being  settled  beyond  all  doubt, 
that  a  fine  by  tenant  for  years  operated  nothing,  and  was  abso- 
lutely void  :  and,  considered  as  the  fine  of  Fleetwood,  it  was 
equally  so  for  want  of  a  freehold  in  him ;  it  being  equally  clear, 
that  none  could  levy  a  fine  but  he  who  had  a  freehold  in  possession. 

22.  It  annears  to  have  been  formerly  held  necessary  that  the  l^ef'^^e  tlie 
tenant  to  the  prcecipe  should  have  the  freehold  when  the  writ  i  Mod,  ii8. 
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v\us  sued  out;  but  it  was  afterwards  determined,  that  if  he  ac- 
quired the  freehold  at  any  time  before  judgment  was  given,  it 
would  be  sufficient. 

23.  Thus,  in  ejectment,  it  appeared  by  a  special  verdict,  that 
the  tenant  to  the  prcccipe  had  not  acquired  the  freehold  until 
after  the  tesfe  of  the  writ  of  sumniuneas  ad  wannnlizanduin ;  so 
that  he  was  not  seised  of  the  freehold  at  the  return  of  the  writ  of 
entiy.  The  Court  of  Common  Pleas  determined,  that  the  reco- 
very was  valid.  A  writ  of  error  was  Ijrought  in  the  Court  of 
King's  Bench  ;  and  it  was  contended,  on  the  part  of  the  plaintiff 
in  error,  that  the  recovery  was  void  ;  because,  although  a  com- 
mon recovery  was  a  common  assurance,  yet  it  had  forms  peculiar 
to  itself,  which  ought  to  be  observed.  In  supposition  of  law, 
the  tenant  ought  to  have  the  lands  at  the  time  of  suing  out  the 
writ,  otherwise  he  could  not  render  them,  as  the  writ  supposed. 
The  Court  supposed  the  tenant  to  be  seised  of  the  lands  ;  other- 
wise, to  what  purpose  were  the  lands  demanded  from  him?  The 
voucher  supposes  that  the  tenant  had  seisin  of  the  lands;  for  it 
would  be  absurd  that  the  tenant  should  voucli  another  person  to 
warrant  lands  to  him  which  he  had  not.  On  the  other  side  it 
was  argued,  that  in  all  cases  of  adversary  actions,  although  the 
person  against  whom  the  writ  was  brought  was  not  tenant  at  the 
time  of  the  teste,  but  became  tenant  before  the  return,  it  was  suf- 
ficient. If  the  tenant  to  the  p/acipe  was  not  seised  at  the  re- 
turn of  the  writ,  he  might  avoid  it  by  pleading  nontenure  ;  if 
instead  of  that  he  vouched  over,  then  he  admitted  the  writ  to  be 
good  as  to  himself,  but  still  the  vouchee  might  counterplead  the 
tenancy  ;  if  he  did  not,  the  recovery  would  be  good  by  estoppel 
against  the  parties  to  it ;  however,  in  such  a  case,  the  tenant  to 
the  prcccipe  could  not  recover  over  in  value,  because  he  had  lost 
nothing  ;  but  if  the  tenant  acquired  the  lands  after  the  voucher, 
and  judgment  was  given  against  liim,  it  would  bind  the  land  ; 
and  as  the  tenant  had  lost  the  land,  he  would  recover  in  value 
against  the  vouchee :  so  that  the  recovery  would  be  effectual. 
This  being  the  law  in  adversary  suits,  it  ought  certainly  to  be  so 
in  common  recoveries,  which  the  Judges  take  notice  of  as 
common  assurances,  and  which  they  will  always  support,  if 
possible. 

It  was  adjudged  that  this  recovery  was  good  ;  and  Lord  Chief 
Justice  Holt  said,  the  general  rule  was,  that  if  the  tenant  to  the 
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picccipe  acquired  the  freehold  at  anytime  before  the  jiKl^ment 
was  given,  it  was  sufficient;  because  it  could  not  then  be  said,  that 
the  recovery  was  had  against  a  person  who  had  nothing  in  the 
lands:  and  it  was  not  enough,  in  a  counterplea  of  voucher,  to 
say  the  voucher  had  nothing  in  the  lands  at  the  time  of  the 
voucher,  without  adding  nee  uuquam  postea ;  therefore  a  writ 
might  be  made  good  by  a  subsequent  purchase,  so  miglit  a 
voucher;  which  was  the  more  reasonable,  because  the  deman-  . 
dant  might  have  a  good  cause  of  action,  although  the  tenant  had 
not  the  land  when  he  commenced  the  suit ;  so  that  it  was 
sufficient,  in  law,  if  the  tenant  had  the  land  to  render  at  any  time  Sambome  i.. 

'  Belke,  1  Show. 

before  judgment.  347.  s.  P. 

24.  By  the  statute  14  Geo.  2.  c.  20.  s.  6.  it  was  enacted,  that  Or  within  the 

tcini. 

from  and  after  the  commencement  of  the  said  act  every  recovery 
already  suffered,  or  thereafter  to  be  suffered,  should  be  deemed 
good  and  valid  to  all  intents  and  purposes,  notwithstanding  the 
fine  or  deed  or  deeds,  making  the  tenant  to  such  writ,  should  be 
levied  or  executed  after  the  time  of  the  judgment  given  in  such 
recovery,  and  the  award  of  the  writ  of  seisin  as  aforesaid ;  pro- 
vided the  same  appeared  to  be  levied  or  executed  before  the  end 
of  the  term,  great  session,  session  or  assizes,  in  which  such 
recovery  was  suffered,  and  the  persons  joining  in  such  recovery 
had  a  sufficient  estate  and  power  to  suffer  the  same  as  aforesaid. 

25,  In  ejectment,  the  jury  found  a  special  verdict  that  Sarah  Goodright  r. 
Williams,  being  tenant  in  tail  of  the  premises  in  question,  con-  2  A. 'Black, 
veyed  the  same  by  lease  and  release,  dated  the  19th  and  20th  of     *^^'' 
November,  1778,  to  a  person  to  make  him  tenant  to  the  praecipe, 

in  order  that  a  common  recovery  might  be  suffered,  which  was 
accordingly  sufiered,  and  a  writ  of  seisin  awarded,  tested  the  6th 
of  the  same  month  of  November,  returnable  in  fifteen  days  of  St. 
Martin  ;  to  which  the  sheriff  returned,  that  he,  by  virtue  of  the 
said  writ,  on  the  10th  of  November  in  the  same  term,  did  cause 
full  seisin  of  the  premises  therein  nientioned  to  be  delivered  to 
the  demandant.  It  was  contended,  that  this  recovery  was  void, 
for  it  appeared  upon  the  record,  that  seisin  was  delivered  by  the 
sheriff  ten  days  before  the  date  of  the  conveyance  to  the  temint 
of  the  freehold,  when,  in  fact,  Sarah  Williams  was  in  possession 
of  the  lands;  and  that  this  case  was  not  within  the  statute 
14.  Coo.  2.  c.  20.  s.  5.  which  arose  from  the  fictitious  rclaiien  to 
the  first  dav  of  the  term,  and  was  made  fur  a  different  purj-osc; 
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viz.  to  prevent  recoveries  being  set  aside  where  the  tenant  to  the 
pnecipe  was  created  by  deed  executed  after  the  award  of  the 
writ  of  seisin.  The  words  of  the  Gth  section  of  the  act  were, 
"executed  after  the  time  of  the  judgment  given  and  the  mvard 
of  the  writ  of  seisin."  But  there  was  a  material  difference 
between  the  (iicanl  and  the  excculioii  of  the  writ ;  and  the  7th 
and  8th  sections  expressly  provide,  that  the  act  should  not  be 
extended  beyond  its  strict  limits.  The  counsel  on  the  other  side 
were  stopped  by  the  Court,  who  said,  that  though  there  might 
have  been  some  doubt,  if  it  had  been  found  a  fact  that  seisin 
was  actually  given  on  the  10th  of  November,  yet  the  day  named 
in  the  return  was  immaterial;  for  it  was  not  necessary  to  name 
any  particular  day,  and  the  return  would  have  been  good  with- 
out it.  All  that  was  necessary  was,  that  seisin  should  be 
delivered  after  the  judgment,  and  before  the  return  of  the  writ, 
and  that  the  proceedings  should  all  be  in  the  same  term.  That 
those  requisites  were  complied  with  in  the  present  case,  which 
was  directly  within  the  statute  14  Geo.  2.  s.  5  &  6.  As,  there- 
fore, the  day  mentioned  in  the  sheriff's  return  was  repugnant  to 
the  rest  of  the  proceedings,  it  was  to  be  rejected,  and  there  must 
be  judgment  for  the  defendant. 

A  writ  of  error  was  brought  upon  this  judgment  in  the  Court 
of  King's  Bench.  Lord  Kenyon  observed,  that  the  sense  of  the 
clause  in  the  statute  14  Geo.  2.  was,  that  the  recovery  should  be 
valid,  provided  the  deed  making  a  tenant  to  the  pracipe  was 
executed  before  the  end  of  the  term  in  which  the  recovery  was 
suffered  J  and  it  appeared  upon  this  verdict,  that  the  deeds 
making  the  tenant  to  the  prcEcipe  were  executed  within  the  term. 
And  thouo-h  the  statute,  in  enumeratino-  some  of  the  defects  for 
which  remedy  was  to  be  applied,  does  not  mention  this  particular 
defect,  it  has  always  been  understood,  that  the  act  was  intended 
to  remedy  every  defect  of  this  kind,  provided  that  which  is  there 
made  a  condition  be  complied  with,  namely,  the  making  of  the 
tenant  to  the  pnccipe  before  the  end  of  the  term  in  which  the 
recovery  is  suffered  ;  nor  could  the  words  of  the  statute  be 
satisfied  by  any  other  construction.  The  other  Judges  concurred 
in  opinion  with  the  Lord  Chief  Justice,  and  the  judgment  was 
aflirmed. 

A  writ  of  error  was  then  brouglit  in  tiie  House  of  Lords, 
where  the  judgment  was  affirmed. 
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26.  It  was  not  only  necessary  for  a  person   who  suffered   a  Leases  for  lives 
common  recovery  to  have  an  estate  of  freehold  ui  the  lands,  but  surrendered. 

it  was  also  necessary  that  it  should  be  an  estate  in  possession  ; 
for  the  person  against  whom  the  writ  was  brought  must  have 
been  actual  tenant  in  possession  of  the  freehold  ;  so  that  it 
frequently  happened  that  persons  who  were  entitled  to  estates  of 
inheritance  in  lands  were  notwithstanding  disabled  from  suffer- 
ing common  recoveries  of  them,  in  consequence  of  their  not 
having  a  freehold  in  possesiiion.  This  happened  in  two  cases: 
first,  where  the  lands  were  let  out  on  leases  for  lives  ;  and  se- 
condly, where  there  was  an  estate  for  life  prior  to  their  estate  of 
inheritance. 

27.  Before    the    statute    of   quia   emptores,    subinfeudations, 
whereon  rents  and  services  were  reserved,  did   not  prevent  a  writ  i  I5un.  115. 
of  entry  from  lying  against  the  lord   of  the   seigniory.     When 
common  leases  to  farmers  for  one  or  more  life  or  lives,  reserving 

rent,  came  in  use,  they  resembled  subinfeudations,  and  therefore 
ought  not  to  have  prevented  the  precipe  from  being  brought 
against  the  owner  of  the  freehold  under  which  the  leases  were 
granted  ;  but  it  was  thought  necessary  and  became  usual  for  the 
person  who  intended  to  suffer  a  recovery,  to  get  conditional 
surrenders  from  the  lessees  for  life,  in  order  to  become  seised  of 
a  freehold  in  possession,  and  be  thereby  enabled  to  make  a  good 
tenant  to  the  prcccipe. 

28.  This  ))ractice  was  productive  of  several  inconveniences; 
the  lessees  fur  life  were  sometimes  unwilling,  and  frequently 
unable,  from  want  of  age  or  understanding,  to  make  such 
surrenders;  and  it  being  in  some  instances  doubtful  in  whom 
such  leases  for  lives  were  vested,  the  statute  14  Geo.  2.  c.  20., 
reciting  that  several  leases  had  been  and  were  likely  to  be  made 
of  honours,  &c.  for  one  or  more  life  or  lives,  under  particular 
rents  thereby  reserved  and  to  be  reserved  ;  and  that  procuring 
surrenders  of  such  freehold  leases,  or  the  tenants  to  join, 
frequently  occasioned  great  trouble,  difficulty,  and  expense  to 
tenants  in  tail ;  it  is  therefore  enacted,  s.  1.  "  That  all  common 
recoveries  suffered  or  to  be  suffered  in  his  Majesty's  Court  of 
Common  Pleas  at  Westminster,  or  in  any  court  of  record  in  the 
principality  of  Wales,  or  in  any  of  the  counties  palatine,  or  in 
any  other  court  having  jurisdiction  of  the  same,  of  any  honours, 
castleS;  manors,  lands  tencmeuts,  or  hereditaments,  without  any 
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surrender  or  surrendeis  of  such  lease  or  leases,  or  witliout  the 
concurrence  or  any  conveyance  or  assurance  from  such  lessee  or 
lessees,  in  order  to  make  good  tenants  to  such  writs  of  entry  or 
other  writs,  whereujjon  such  recoveries  have  been  or  shall  be 
had  or  sufTered,  shall  be  as  valid  and  effectual  in  law,  to  all 
intents  and  purposes  whatsoever,  as  if  such  lessee  or  lessees,  or 
any  other  person  or  persons  claiming  under  him,  her,  or  them, 
had  conveyed  or  joined  in  conveying,  or  shall  convey  or  join  in 
conveying,  a  good  estate  of  freehold  to  such  person  or  persons 
as  has  or  have  been,  or  shall  become  tenant  or  tenants  to  such 
writs  of  entry,  or  other  writs  whereupon  such  common  recoveries 
have  been  or  shall  be  suffered." 

29.  Although  the  above  statute  made  the  surrender  of  leases 
for  lives  unnecessary,  yet  it  did  not  extend  to  estates  for  life, 
prior  to  the  estate  of  which  a  recovery  was  intended  to  be  suffer- 
ed ;  such  estates  must  therefore  have  been  surrendered  to  the 
person  against  whom  the  writ  of  entry  was  brought ;  for  this  case 
is  expressly  excepted  in  the  statute  14  Geo.  2.  c.  20.,  it  being 
thereby  provided,  s.  2.  "  That  nothing  in  that  act  contained 
should  extend  or  be  construed  to  extend  to  make  any  common 
recoveries  valid  and  effectual  in  law,  unless  the  person  or  persons 
entitled  to  the  lirst  estate  for  life,  or  other  greater  estate,  in  case 
there  was  no  such  estate  for  life  in  being,  in  reversion  or  re- 
mainder, next  after  the  expiration  of  such  leases,  has  or  have  by 
some  lawful  act  or  means,  conveyed  or  assured,  or  joined  in  con- 
veying or  assuring,  or  shall  by  some  lawful  act  or  means  convey 
or  assure,  or  join  in  conveying  or  assuring,  an  estate  for  life  at 
the  least  to  such  person  or  persons  as  has  or  have  been,  or  shall 
become  tenant  or  tenants  to  the  writ  of  entry,  or  other  writs 
whereupon  such  common  recoveries  have  been  or  shall  be  suf- 
fered." 

30.  The  prior  estate  for  life  ought  to  have  been  surrendered 
to  the  person  who  had  the  remainder  or  reversion,  before  he 
made  a  tenant  to  the  precipe.  But  if  the  surrender  was  made 
after  the  execution  of  the  deed,  by  which  the  kinds  were  con- 
veyed to  the  person  who  was  to  be  tenant  to  the  pnccipe,  it  must 
then  have  been  made  to  him,  otherwise  it  would  be  void  ;  be- 
cause the  person  who  was  to  suH'er  the  recovery  had  then  no  re- 
version in  him  ibr  the  surrender  to  operale  upon. 
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31.  Common  recoveries  havinjr  been  long  considered  as  com-  A  surrender 

,        sometimes  pre- 

mon  assurances  of  lands,  and  in  the  nature  ot  conveyances  by  sumed. 
consent,  the  Judges  have,  in  consequence  of  ijaiticular  circum- 
stances, sometimes  presumed  that  the  tenant  for  Ute  had  sur- 
rendered his  estate,  though  no  surrender  was  actually  proved  ; 
and  therefore,  where  the  possession  has  accompanied  a  recovery 
for  a  long  time,  the  Court  presumed  a  surrender  by  the  tenant 
lor  hfe. 

32.  In  an  ejectment  upon  a  trial  at  bar  for  lands  held  in  an-  ^^'^^J^'' 
cient  demesne,  a  recovery  in  the  court  of  ancient  demesne  was  i  \  ent.  'i^i. 
produced,  which   had  been  suffered  a  long  time  before,  and  the 
possession  had  gone  accordingly.     It  appeared  that  part  of  the 

land  was  leased  for  life,  and  the  recovery  was  by  the  person  in 
reversion,  so  that  there  was  no  tenant  to  the  prcccipe.  But  the 
Court  said,  that  as  the  possession  had  gone  with  the  recovery 
for  so  long  a  time,  they  would  presume  a  surrender  ;  as  in  an  ap- 
propriation of  great  antiquity,  a  licence  has  been  presumed, 
although  none  appeared. 

33.  Where,  after  a  recovery,  the  deeds  were  suppressed  by  Gartslder. 
the  tenant  for  life,  so  that  it  could  not  be  made  out  whether  he  j  cha.  Ca. 
had  surrendered  his  estate  for  life  to  the  tenant  to  the  precipe  or  292. 
not;  it  was  decreed  for  the  recovery,  without  allowing  a  trial  at 

law  ;  for  where  deeds  are  suppressed,  omnia  preBsumiint ur. 

34.  Where  collateral  evidence  has  been  given  of  a  surrender 
by  a  tenant  for  life,  the  recovery  has  been  deemed  good. 

35.  Upon  a  trial  at  bar,  the  lessor  of  the  plaintiff  claimed  )^'a"en  v. 

I  '  '  Greenville, 

under  an  old  entail  in  a  family  settlement,  and  part  of  the  estate  2  Stra.  1129. 

appeared  to  be  in  jointure  to  a  widow,  at  the  time  her  son 

suffered  a  common  recovery.     The  defendant  who  claimed  title 

under  the   recovery  not  being  able  to  show  a  surrender  of  the 

mother's  life  estate,  it  was  insisted  that  there  was  no  tenant  to 

the  precipe,  as  to  that  part;  so  that  the  remainder,  which  the 

lessor  of  the  plaintiff  claimed,  was  not  barred.     To  obviate  this 

objection,  it  was  insisted  by  the  defendant,  that  after  so  long  a 

time  had  elapsed,  a  surrender  should  be  presumed,  according  to 

the  doctrine  laid  down  in  the  case  of  Green  v.  Proude  ;  and  to 

fortify  this  presumption,  they  offered  to  produce  in  evidence  the 

debt  book  of  Mr.  Edwards,  an  attorney  at  Bristol,  tlien  a  long 

time  dead  ;  wherein  he  had  charged  32/.  (or  suffering  the  rcco- 
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very,  two  articles  of  which  charges  were,  for  drawing  a  surrender 
of  the  mother's  estate,  20s.  and  for  engrossing  two  parts  thereof, 
20s. ;  and  that  it  appeared  by  the  book  that  the  bill  had  been 
paid.  This  being  objected  to,  as  improper  evidence,  the  Court 
were  of  opinion  that  it  should  be  allowed  ;  for  it  was  a  circum- 
stance material  upon  the  inquiry  into  the  unreasonableness  of 
presuming  a  surrender  of  the  widow's  life  estate,  and  could  not 
be  suspected  of  having  been  done  for  this  purpose.  If  Edwards 
had  been  living,  he  might  undoubtedly  have  been  examined  ;  and 
after  his  death,  this  was  the  next  best  evidence,  and  it  was  ac- 
cordingly read  :  after  which  the  Court  declared,  that  without  this 
circumstance  they  would  have  presumed  a  surrender,  and  desired  it 
might  be  taken  notice  oJ\  that  they  did  not  require  any  evidence  to 
fortify  the  presumption  after  such  a  length  oj  time. 

3G.  But  where  there  is  no  reason  or  ground  to  found  a  pre- 
sumption, that  the  tenant  for  life  had  surrendered  his  life  estate, 
and  where  the  possession  has  not  gone  with  the  recovery,  the 
Court  will  not  presume  that  such  a  surrender  was  made. 
Goodtitle  v.  37.  G.  R.  Bridges  being  tenant  in  tail  of  a  considerable  estate, 

2  Burr.  1065.  whereof  he  was  in  possession  of  some  part,  the  remainder  being 
held  by  a  widow,  on  whom  it  had  been  settled  for  life,  for  her 
jointure,  and  who  was  then  in  possession  of  it,  suffered  a  com- 
mon recovery  of  the  whole  estate  tail,  using  such  descriptions  as 
were  sufficient  to  include  the  whole  estate  tail,  and  then  settled 
it  on  the  Duke  of  Chandos.  Upon  the  death  of  G.  R.  Bridges, 
the  Duke  of  Chandos  entered  into  possession  of  all  the  estate, 
except  the  part  of  which  the  widow  was  in  possession,  and  upon 
her  death  he  took  possession  of  that  part  also.  An  ejectment 
was  brought  against  the  Duke  of  Chandos  by  James  Bridges 
the  reversioner,  for  that  part  of  the  estate  tail  whereof  the  widow 
was  in  possession  at  the  time  when  the  recovery  was  suffered  ; 
upon  the  ground  that  there  was  no  surrender  of  the  widow's  life 
estate.  The  Duke  of  Chandos  being  unable  to  give  any  sort  of 
evidence  of  an  actual  surrender,  his  counsel  insisted  at  the  trial 
that  a  surrender  of  the  widow's  life  estate  ought  to  be  presumed 
after  so  long  a  time,  even  though  they  should  not  give  any  evi- 
dence whatsoever  of  such  a  surrender :  but  Mr.  Justice  Noel, 
who  tried  the  cause,  was  of  opinion  that  a  surrender  of  the  tenant 
for  life  could  not  be  presumed  when  no  sort  of  evidence  had  been 
given  to  make  such  a  fact  in  the  least  probable  ;  and  when  the 
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possession  had  not  gone  witli  the  recovery,  but  had  continued  iu 
the  tenant  for  hfe  until  the  time  of  bringing  the  ejectment;  and 
accordingly  he  directed  the  jury  to  find  for  the  plaintiff.  Upon 
tiiis  direction  a  motion  was  made  for  a  new  trial.  The  defend- 
ant's counsel  relied  on  the  cases  of  Green  v.  Proude,  and  Warren 
ex  dcm.  Webb  v.  Greenville,  mentioned  in  the  preceding  pages. 
On  the  other  side  it  was  argued  for  the  plaintiff,  that  there  could 
be  no  presumption  without  some  facts  to  ground  it  upon.  In 
the  case  of  Mr.  Greenville,  there  was  a  very  strong  presumption 
arising  from  the  articles  in  the  attorney's  bill ;  the  jiroof  whereof 
the  Court  allowed  to  be  entered  into,  and  received  satisfaction 
from  it:  and  that  there  was  no  case  where  a  presumption  of  a 
surrender  had  been  raised,  without  possession  accompanying  and 
following  the  recovery. 

In  the  case  of  Proude  t\  Green,  upon  which  Mr.  Greenville's 
case  was  said  to  be  grounded,  there  was  a  possession  which  had 
followed  the  recovery  for  a  long  time,  and  that  was  the  very 
reason  there  given  for  the  Court's  forming  the  presumption 
which  they  then  made.  That  the  rule  in  all  the  cases  cited,  and 
in  all  cases  of  this  kind,  must  in  reason  and  common  sense  ne- 
cessarily be  understood  to  relate  to  the  length  of  time  which  has 
elapsed  since  the  tenant  in  tail's  coming  into  possession,  and  not  to 
the  length  of  time  since  the  suffering  of  the  recovery.  The  out- 
standing life  estate,  during  the  life  of  the  widow,  forms  the 
strongest  presumption  that  she  did  not  surrender  the  estate ;  be- 
sides, it  did  not  at  all  appear  from  the  Judge's  report  that  G.  R. 
Bridges,  the  tenant  in  tail  in  possession  of  all  the  rest  of  the 
estate,  and  of  which  he  had  power  to  suffer  a  recovery,  ever 
meant  or  intended  to  suffer  a  recovery  of  these  settled  lands, 
which  he  had  no  power  to  do  ;  he  had  other  lands  upon  which 
the  recovery  operated,  and  there  was  no  reason  to  imagine  that 
he  meant  to  include  these  lands,  or  that  he  ever  attempted  to 
procure  a  surrender  of  them. 

Lord  Mansfield. — "  1  was  counsel  in  the  case  of  Mr.  Greenville, 
reported  by  Strange,  and  I  remember  very  well  that  the  point  of 
evidence  was  strongly  litigated  :  the  attorney,  who  had  been 
concerned  in  the  transaction  of  the  common  recovery,  was  one 
Edwards  of  Bristol,  who  had  been  then  long  dead  :  the  entry  in 
his  bill  book  was  made  at  the  time  of  the  transaction,  and  a  re- 
ceij)t  had  been  given  upon  the  bill,  which  contained  the  articles 
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for  drawing  and  engrossintr  tJie  surrender ;  so  that  there  was  posi- 
tive proof  in  that  case  of"  an  actual  surrender :  and  there  the 
jointress  had  been  dead  a  vast  iiumbcr  of  years;  and  the  person 
who  suftered  the  recovery,  and  his  son  after  him,  had  both  of 
tlieni,  during  their  respective  hves,  sufiicient  opportunity  to  have 
it  set  right  after  they  came  into  possession,  if  tliey  had  known  or 
suspected  it  to  have  been  defective,  which  certainly  formed  a 
presumption  tliat  it  was  regular  and  not  defective.  I  am  confi- 
dent that  all  the  Court  did,  or  intended  to  do,  in  that  case,  was 
only  to  take  care  that  it  should  be  understood  that  they  did  not 
mean  to  shake  the  authority  of  any  one  case  which  had  been 
founded  upon  presumption,  and  that  they  would  not  require  po- 
sitive proof  of  a  surrender,  in  any  case  where  there  was  sufficient 
presumption  of  it.  Sir  J.  Strange's  report  is  incorrect,  consi- 
dered as  a  foundation  for  a  principle  or  rule  of  property,  though 
it  might  be  enough  to  serve  the  taker  of  such  a  note  for  a  memo- 
randum to  refresh  his  own  recollection  ;  if  that  be  so,  then  con- 
sider the  present  case  upon  principles.  There  are  two  sorts  of 
presumption,  one  a  presumption  of  law,  and  not  to  be  contra- 
dicted ;  the  other  a  species  of  evidence,  which  latter  must  have 
a  ground  to  stand  upon,  something  from  whence  it  is  to  arise. 
It  is  now  fully  settled  and  established,  that  a  tenant  in  tail  may, 
if  he  pleases,  either  turn  his  estate  tail  into  a  fee  simple,  or 
alienate  it  for  his  own  benefit,  by  suiTering  a  common  recovery  ; 
but  he  must  have  a  sufiicient  estate  and  power  to  qualify  him 
for  sufTering  such  a  recovery  ;  he  must  either  be  tenant  in  tail 
in  possession,  or  he  must  have  the  concurrence  of  the  freeholder, 
who  claims  under  the  same  settlement.  This  principle  is  adhered 
to  by  the  statute  14  Geo.  2.  c.  20.  The  tenant  for  life,  whose 
consent  is  necessary  to  the  tenant  in  tail  in  remainder,  to  enable 
him  to  cut  off  the  entail,  is  not  the  lessee  of  the  land  under  a  be- 
neficial lease,  but  the  original  tenant  for  life,  claiming  under  the 
same  family  settlement,  and  having  a  life  estate  settled  upon  him 
prior,  in  order  of  succession,  to  the  other's  remainder  in  tail. 
Where  a  person  has  a  power  to  suffer  a  recovery,  and  thereby 
bar  his  estate  tail,  omnia  prcesumuntur  rite  et  solemniter  acta,  until 
the  contrary  appears  ;  and  it  is  reasonable  that  it  should  be  so  : 
but  if  the  contrary  appear,  then  there  is  an  end  of  such  presump- 

'"^-^tV"  f'""^^      tion.     This  was  the  case  of  the  Earl  of  Suffolk's  recovery,  upon 

of  hftinj{liani,  _  .'  '      i 

2  Sua.  1267.      a  trial  at  bar  in  this  court,  in  Easter  term,  1747  ;  there  the  con- 
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tifiry  r/iV/ appear,  and  the  presumption  was  thereby  destroyed; 
there  were  blundering  deeds  actually  produced,  which  appeared 
clearly  to  be  wrong ;  and  it  was  manifest,  upon  the  evidence  dis- 
closed, that  there  was  not  a  good  icn^LUt  to  the  prcecipe :  it  was 
therefore  impossible  for  the  Court,  in  that  case,  to  presume  that 
there  was  a  good  tenant  to  the  pnccipe. 

"  But  if  a  man  has  power  to  suffer  a  recovery,  that  is  a  solid 
and  reasonable  ground  for  presuming  that  all  was  done  rightly 
and  regularly,  unless  something  to  the  contrary  shall  appear. 
Where  the  freeholder  is  a  trustee  for  the  tenant  in  tail  himself, 
and  under  his  power  and  direction,  it  is  a  reasonable  and  just 
cause  for  presuming  that  every  thing  was  regularly  transacted  ; 
so  where  the  person  or  persons  interested  to  object  against  the 
validity  of  a  recovery  have  had  opportunity  to  make  objections 
to  it,  but  instead  of  doing  so  have  acquiesced  under  it,  and  not 
disputed  its  validity,  this  forms  a  presumption  that  all  was  right 
and  regular.     But  there  can  be  no  presumption  in  the  nature  of 
evidence  in  any  case,  without  something  from  whence  to  make  it, 
some  ground  to  found  the  presumption  upon  ;  whereas  here  is 
absolutely  nothing  from  whence  to   presume  a  surrender :   the 
single  pretence  to  any  the  least  ground  of  presumption,  in  the 
present  case,  can  only  be  this,  that  no  tenant  in  tail  in  remainder 
would  suffer  a  recovery,  without  first  getting  a  surrender  of  the 
life  estate,  in  order  to  make  it  valid  and  effectual.     But  even 
that  ground,   slight  as  it  is,  v/dl  not  hold  in  the  present  case  ; 
for  it  does  not  at  all  appear,  upon  the  report  of  the  Judge,  that 
G.  R.  Bridges,  who  suffered  the  recovery  in  question,  had  the 
least  intention  whatsoever  to  include  those  particular  lands  in  the 
recovery  which  he  suffered,  and  which  he  had  full  power  in  him- 
self alone  to  suffer,  of  all  the  rest  of  the  estate,  whereof  he  was  at 
that  time  tenant  in  tail  in  possession.     He  was  then  in  possession 
of  the  manor  of  Keynsham,  and  of  other  lands  in  Keynsham, 
sufficient  to  answer  the  general  descriptions  used  in  the  recovery. 
He  must  probably  know,  or  have  been  informed  by  his  counsel 
or  agents,  that  he  had  no  such  power  over  the  settled  parts,  with- 
out obtaining  a  surrender  of  the  life  estate  ;  he  might  perhaps  be 
satisfied  that  he  could  not  obtain  a  surrender  of  the  life  estate  ; 
or  he  might  have  attempted  to  obtain,  it,  and  failed  in  such  at- 
tempt.    If  the  mere  fact  of  a  remainder-man  in  tail's  suffering  a 
recovery  was  alone  sufficient  to  ground  a  presumption  of  a  sur- 
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render  of  the  life  estate,  it  would  be  in  the  power  of  every  re- 
mainder-man in  tail  to  bar  the  estate  tail,  notwithstanding  the 
tenant  for  life  should  absolutely  refuse  to  join  with  him  in  suffer- 
ing a  recovery  ;  it  is  therefore  necessary  that  there  should  be 
facts  and  circumstances  to  ground  a  presumption  of  such  a  sur- 
render upon  :  whereas  in  the  present  case,  it  is  so  far  from  being 
reasonable  to  presume  that  there  was  such  a  surrender  from  the 
jointress,  that  there  are,  on  the  contrary,  many  reasons  to  induce 
a  sus|)icion  that  there  was  not  such  a  surrender;  she  might  have 
more  regard  for  James  Bridges  than  for  George  ;  she  might  think 
it  wrong  or  unkind  to  hurt  the  reversioner  ;  or  even  whim  and 
peevishness  might  j^revent  her  from  interfering:  tiiere  is  no  de- 
finintj  the  various  reasons  she  miuht  have  to  hinder  her  from  sur- 
rendering  her  life  estate  for  such  purpose.  Mr.  George  Bridges 
being  therefore  only  tenant  in  tail  in  remainder,  and  the  life  es- 
tate under  the  same  settlement  still  subsisting  at  the  time  of  his 
suffering  the  recovery,  it  is  clear  that  he  hud  no  power  to  alien  or 
to  bar;  and  there  is  nothing  whence  to  presume  a  surrender  of 
the  life  estate,  to  enable  him  to  do  so. 

"  If  he  had  any  power  to  bar  or  alien,  then  indeed  no  pre- 
sumption could  have  been  too  large,  in  order  to  prevent  slips  in 
legal  forms  and  methods  of  conveyance,  and  to  effectuate  the 
intention  of  a  person  who  had  a  legal  right  to  do  such  an  act. 
No  argument  can  be  drawn  in  the  present  case  from  length  of 
time,  because  the  ejectment  was  brought  immediately  upon  the 
death  of  the  jointress."  The  Court  were  all  clear  and  unani- 
mous, that  there  was  no  colour  for  objecting  to  the  Judge's 
direction. 

At  the  sittino-  of  the  Court  the  next  morning,  Lord  Mansfield 
mentioned  this  case  again :  He  said  he  had  looked  into  his  own 
note  of  the  case  of  Warren  on  the  demise  of  Webb  against 
Greenville,  where  the  recovery  was  of  forty  years'  standing;  and 
the  Court  did  lay  it  down  in  that  case,  "  that,  after  a  recovery  of 
forty  years'  standing,  they  would,  without  any  other  circum- 
stances, presume  a  conditional  surrender  to  have  been  made  by 
the  tenant  for  life  ;"  and  they  relied  upon  1  V^entr.  257.  and 
Mr.  Pigot's  book,  p.  41.  But  his  Lordship  observed,  that  there 
are  other  circumstances,  in  the  case  in  Ventris  ;  and  there  is 
nothing  in  Pigot  to  justify  this  general  position.  And  he  added, 
that  in  the  case  then  at  the  bar,  the  Court  did  (as  he  had  taken 
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it  down)  admit  as  evidence  the  entry  in  the  attorney's  book,  as 
has  been   mentioned.     He  said,  he  was  rather  more  strongly  of 
opinion  than  he  was  yesterday,  "  that  in  the  present  case  there 
was  no  ground  for  a  presumption  that  there  was  any  surrender 
by   the  tenant   for   hfe."     Here   were   two   particular   reasons 
against  making  any  such  presumption.     One  was,  that  there 
did  not  appear  to  have  been  any  intention  in  the  remainder-man 
in  tail  to  suffer  a  recovery,  of  these  particular  lands :  the  other, 
that  here  was  no  possession  at  all,  under  this  recovery ;  but,  on 
the  contrary,  the  ejectment  was  brought,  and  the  validity  of  the 
recovery  put  into  litigation,  immediately  after  the  death  of  the 
tenant  for  life.     If  the  eldest  son,  who  has  a  remainder  in  tail 
under  a  family  settlement,  should    privately  suffer  a  common 
recovery,  and  his  father  live  many  years  afterwards,  it  might  as 
well  be  argued,  "  that  length  of  time   from   the  date  of  the 
recovery  should  induce  a  presumption  that  the  father  surren- 
dered his  estate  for  life."     And  his  Lordship  declared  himself  as 
clear,  that  if  there  had  been  a  long  possession  by  the  tenant 
in  tail  after  the  death  of  the  tenant  for  life,  though  such  a  pos- 
session might  be  ascribed  to  the  entail,  the  presumption  ought 
to  have  been  made,  upon  the  ground  of  acquiescence  under  it, 
and  the  probability  arising  therefrom,  "  that  the  parties  knew 
that  the  recovery  was  not  defective."     Rules  of  property  ought 
(his  Lordship  said)  to  be  generally  known,  and  not  to  be  left 
to  loose  notes,  which  rather  serve  to  confound  principles,  than  to 
confirm  them.     He  therefore  proposed  to  have  a  conference  with 
all  the  Judges  upon  this  case;  which  proposal  did  not  arise,  he 
said,  from  any  doubt  about  the  matter  (for  he  was  more  con- 
firmed in  his  opinion  than  he  was  yesterday),  but  for  the  sake  of 
having  so  considerable  a  rule  of  property  settled,  and  of  render- 
ing it  notorious  and  public.     For  which  purpose,  he  (at  first) 
ordered  it  to  stand  over  till  next  term  ;  but  afterwards,  upon  its 
being  agreed  by  all  the  parties,  that,  in   Mr.  Greenville's  case, 
there  was  a  great  number  of  years  during  which  the  tenant  in  tail 
had  been  in  possession  after  the  death  of  the  tenant  for  life  ;  and 
upon  the  now  defendant's  counsel  candidly  declaring  "  that  they 
themselves   were  fully  satisfied  with  the  present  opinion  of  the 
Court,"  he  retracted  his  proposal,  and  said  he  would  not  trouble 
the   Judges  with  it,   since  the  counsel  were  so   candid   as  to 
acquiesce  entirely  in  the  opinion  that  the  Court  had  already 
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intimated.  His  Lordship  further  added,  that  he  would  have  it 
understood,  that  possession  of  the  tenant  in  tail,  after  the  death 
of  the  tenant  for  life,  docs  leave  a  ground  of  presumption,  "  that 
there  was  a  surrender."  But,  in  the  present  case,  there  was  no 
possession  after  the  death  of  the  tenant  for  life  :  the  ejectment 
was  brought  immediately. 

38.  When  the  person  who  intended  to  suffer  a  common  re- 
covery was  in  actual  possession  of  the  freehold,  he  might  convey 
it  to  any  stranger,  for  the  purpose  of  making  him  tenant  to  the 
pracipe,  by  fine,  feoffment,  grant,  bargain  and  sale  enrolled,  or 
lease  and  release. 

39.  It  was  sometimes  thought  expedient  to  make  a  tenant  to 
the pmcipe  by  fine  ;  not  only  on  account  of  the  notoriety  of  this 
species  of  assurance,  but  because  even  an  erroneous  fine  gave 
such  an  estate  to  the  cognizee  as  was  sufficient  to  make  him  a 
good  tenant  to  the  praecipe.  And  Lord  Hale  has  said,  that  the 
cognizee  of  a  fine  Oct.  Purif.  would  be  a  good  tenant  to  the 
prcBcipe,  in  a  recovery  suffered  the  same  day  :  and  the  Court 
would  presume  a  priority  to  support  a  conveyance. 

40.  A  writ  of  error  was  brought  against  a  person  who  was 
made  cognizee  of  a  fine,  in  order  to  make  him  tenant  to  the 
pracipe ;  and  after  the  recovery  had  been  suffered,  the  fine  was 
reversed  for  error;  yet  the  recovery  was  held  good;  because 
there  was  a  sufficient  tenant  to  the  pracipe  at  the  time. 

41.  But  if  the  fine  was  in  itself  absolutely  void;  as  if  the 
person  who  levied  it  had  no  estate  of  freehold  in  possession  of 
the  land  ;  there  the  recovery  would  be  void,  because  in  that  case 
the  fine  passed  no  estate. 

42.  Thus  in  the  case  of  Smith  v.  Packhurst,  where  a  fine  was 
levied  by  a  tenant  for  years  and  a  remainder-man  in  tail,  to  make 
a  tenant  to  the  precipe ;  it  was  determined  that  the  recovery  was 
void,  because  none  of  the  parties  to  the  fine  had  an  estate  of 
freehold  in  possession  in  the  lands. 

43.  In  a  celebrated  case  which  arose  in  Ireland,  and  which  will 
be  stated  in  a  subsequent  chapter,  it  was  held  by  the  House  of 
Lords  there,  contrary  however  to  the  opinion  of  a  majority  of 
the  Judges,  and  of  the  Lord  Chancellor,  that  where  a  fine  was 
levied  by  the  Earl  of  Ely  for  the  purpose  of  making  a  tenant  to 
the  prcEcipe,  and  a  recovery  was  suffered  thereon  in  the  same 
term  tlie  fine  should  be  deemed  conclusive   evidence   of  the 
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sanity  of  the  cognizor,  and  of  his  capacity  to  suffer  the  recovery  ; 
the  fine  and  recovery  being  considered  as  one  assurance. 

44.  It  has  been  already  stated,  that  where  a  fine  was  levied  Though  no  use 

,      ,  .  P  1  J    were  declared. 

Without  any  consideration  or  declaration  ot  use,  the  use  and  Tit.  i i.e. 4. 
legal  estate  immediately  resulted  to  the  cognizor  of  the  fine,  so 
that  the  cognizee  had  only  a  seisin  of  an  instant.  In  conse- 
quence of  this  doctrine,  where  a  fine  was  levied  in  order  to  make  3  Keb.  113. 
a  tenant  to  the  precipe,  and  a  writ  of  entry  was  brought  against 
the  cognizee  of  the  fine,  on  which  a  common  recovery  was  Pigot,  52. 
suffered,  it  was  doubted  whether  such  a  recovery  was  good  ;  for 
as  no  use  was  declared  on  the  fine,  it  was  said  that  the  use  and 
estate  immediately  resulted  back  to  the  cognizor ;  so  that  the 
cognizee  had  no  estate  of  freehold  when  the  writ  of  entry  was 
brought,  nor  ever  afterwards.  Mr.  Pigot  held,  however,  that  U-  54. 
such  a  recovery  would  be  good  ;  for  at  common  law,  if  a  fine 
was  levied  without  consideration,  as  in  a  fine  there  needs  none, 
the  cognizee  was  tenant  to  all  writs,  until  the  statute  of  pernors 
of  profits,  and  the  statute  of  uses :  and  although,  since  the 
statute  of  uses,  the  use  results  back  when  no  use  is  declared, 
yet  the  intent  of  the  parties  always  guided  the  use,  and  there 
could  be  no  resulting  use  against  the  express  intent  of  the 
parties;  so  that  whenever  the  use  results,  it  is  because  the 
parties  intend  it.  Now,  in  a  case  of  this  kind,  the  evident  in- 
tention of  the  parties  is  to  make  a  tenant  to  the  prcccipe,  which 
appears  upon  the  record,  by  the  writ  of  entry  being  brought 
against  the  cognizee ;  and  therefore  he  must  have  such  an  estate 
as  would  make  him  a  good  tenant  to  the  prcccipe. 

These  principles  have  been  fully  established  in  the  following 
cases. 

45.  A  tenant  in  tail  levied  a  fine  to  J.  S.  and  his  heirs,  in  Aitham  r. 

Anglesey, 

order  to  make  him  tenant  to  the  pracipe  in  a  common  recovery,  ciib.  R.  ifi. 
but  no  use  was  declared  on  the  fine.     Seven  years  after,  a  writ  jf^jl  733   ' 
of  entry  was  brought  against  J.  S.,  who  vouched  the  cognizor  of  ^^  ^^o^^-  '-^^*^- 
the  fine,  and  a  common  recovery  was  thus  suffered.    The  question 
was,  whether  J.  S.  had  an  estate  of  freehold  in  him  at  the  time 
of  the  recovery. 

It  was  contended,  that  although  the  legal  estate  passed  by  the 
fine  to  J.  S.,  yet  as  no  use  was  declared,  it  immediately  resulted 
back  to  the  original  owner  of  the  estate ;  so  that  J.  S.  had  no 
estate  in  the  lands  when  the  recovery  was  suffered,  and  therefore 

u  2 
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was  not  a  nood  tenant  (o  the  pracipe.  But  it  was  lield  by  Lord 
Holt  and  all  the  other  Judges,  tliat  when  a  fine  was  levied,  or  a 
feortment  made  to  a  man  and  his  heirs,  the  estate  was  in  the 
cognizee  or  feoffee,  not  as  an  use,  but  by  the  common  law,  and 
might  be  averred  to  be  so.  And  as  in  this  case  the  intention  of 
the  fine  plainly  appeared  to  be  for  the  purpose  of  making  a  tenant 
to  the  prcccipe,  the  use  and  estate  should  be  allowed  to  have 
vested  in  J.  S.  and  not  to  have  resulted  to  the  cognizor  of  the 
fine. 
Thnistouti.  46.  In  a  subsequent  case.  Lord  Ch.  Just.  Parker  said,  that  a 

Peake  . 

1  Stra.  12.  fine  being  levied,  and  no  use  declared,  and  a  recovery  having 

been  immediately  after  suffered  of  the  same  lands;  the  writ  of 
entry  being  brought  against  the  cognizee  of  the  fine,  showed 
that  the  intent  of  levying  the  fine  was,  to  make  a  tenant  to  the 
precipe. 

Husband  seised        47    ](_  \^^^  hceu  often  doubted,  whether  a  husband,  seised  jure 

jure  mans  may 

make  a  tenant     iiior/s,  could  make  a  tenant  to  the  prcccipe  of  his  wife's  land, 
without  her  joining  him  in  a  fine.     This  doubt  probably  arose 
from  the  words  of  Lord  Talbot,  in  the  case  of  Robinson  v.  Cum 
Pa.  1G7.  mins,  as  reported  by  Mr.  Forrester;  for  there  his  Lordship  is 

said  to  have  expressed  himself  thus; — "  It  hath  been  said,  that 
a  feme  tenant  in  tail,  and  her  husband,  cannot  make  a  tenant  to 
the  precipe  without  a  fine ;  but  whatever  may  be  the  case  where 
a  husband  was  merely  seised  in  right  of  his  wife,  is  not  necessary 
for  me  to  determine  ;  because  in  this  case  Sir  J.  Robinson  did, 
by  his  intermarriage,  become  entitled  to  an  estate  by  the  curtesy  ; 
and  therefore  he  alone,  without  his  wife's  joining,  might  have 
made  a  good  tenant  to  the  precipe." 
Cases  and  48.  In  an  opinion  given  by  the  late  Mr.  Booth  on  this  sub- 

A'ol"'i""4:36.  jfct,  he  observes,  that  this  report  of  Lord  Talbot's  argument  is 
\'ol. -2.  132.  incorrect;  that  he  himself  was  present  at  the  hearing  of  that 
case,  and  had  a  very  full  note  of  it ;  and  that  Lord  Talbot's 
words  were  these: — "  If  I  should  lay  it  down  as  a  rule,  that 
where  the  wife  is  entitled  to  an  estate  tail  in  possession,  her 
husband  and  she  could  not  make  a  tenant  to  the  prcecipe,  for  the 
docking  of  the  entail,  without  a  fine,  because  the  law  is  sup- 
posed to  appoint  no  other  method  by  which  a  woman  under  co- 
verture can  convey  her  freehold,  but  by  fine,  I  should  shake 
many  of  the  common  recoveries  of  the  kingdom  ;  for  whatever 
may  have  been  the  practice  of  some  overcautious  conveyancers, 
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yet  I  believe  it  hath  often  been  held  that  the  husband  alone  may, 
by  deed  only,  and  without  any  fine  levied  by  the  wife,  convey  a 
suflicient  freehold  to  the  srantee  to  make  him  tenant  to  the 
prcecipe." 

49.  This  latter  opinion  seems  to  be  perfectly  consistent  with 

the  principles  of  the  common  law:  for  Lord  Coke  savs — "  If  a  i  iiis,i. '27:j  b. 

.  ...  -^  .  361  a. 

man  taketh  to  wife  a  woman  who  is  seised  in  fee,  he  gameth  by 

the  intermarriage  an  estate  of  freehold  in  her  right ;  which  estate 

is  sufficient  to  work  a  remitter." — It  must  be  the  same  where  a 

man  marries  a  woman  seised  in  tail;  for  a  feme  covert  cannot  i  Hoii.  Ab.  84o. 

'  .  .      CJilb.  Itiii.  108. 

have  a  seisin  distinct  from  her  husband.  And  on  this  ground  it 
has  been  frequently  determined,  that  the  husband's  conveyance 
is  sufficient  to  transfer  a  good  estate  of  freehold,  during  the  joint 
lives  of  the  husband  and  wife.  Mr.  Pigot  was  of  the  same  opi-  Ta.  72. 
nion,  having  laid  it  down,  that  a  husband  seised  jointly  with  his 
wife,  whether  by  moieties  or  entireties,  or  seised  only  in  right  of 
his  wife,  might  create  an  estate  of  freehold  during  the  coverture, 
and  thereby  make  a  good  tenant  to  i\\Q  prcccipe.  And  this  point 
was  expressly  determined  in  the  following  case,  stated  by  Serjeant 
Roll. 

50.  A  husband  seised  in  risht  of  his  wife  for  life,  remainder  in  i<oii.  Ab.  Tit. 

^  llecov.A.  pi.  4. 

tail  to  B.,  remainder  to  C,  bargained  and  sold  the  land  to  an- 
other, against  whom  a  pr&cipe  was  brought,  who  vouched  him 
in  remainder ;  and  so  a  common  recovery  was  suffered.  Adjudged, 
that  the  recovery  barred  the  remainder,  because  the  bargainee 
was  a  good  tenant  to  the  pracipe. 

51.  It  has  been  a  frequent  practice,  ever  since  the  introduc-  Feoffment. 
tion  of  common  recoveries,  to  make  a  feoffment,  with  livery  of 
seisin,  of  the  lands,  to  the  person  against  whom  the  writ  of  entry 

was  intended  to  be  brought,  it  being  a  common  opinion,  that  a 
feoffment  was  the  most  secure  conveyance  by  which  a  tenant  to 
the  precipe  could  be  made  ;  because  if  the  feoffor  was  in  posses-  Vide  Tit.  32. 
sion  at  the  time  when  the  livery  of  seisin  was  made,  the  feoff- 
ment was  supposed  to  pass  a  good  estate  of  freehold,  either  by 
right  or  by  wrong,  that  is,  by  disseisin  ;  but  this  doctrine  has  in 
some  respects  been  denied  in  the  following  case,  (o) 

52.  In  an  eiectment  for  lands  in  Gloucestershire,  the  jury  Taylor  r. 

1  Burr.  60. 
6  Urown,  Par. 

(d)  [Upon  die  subject  here  noticed  by   the  .Vutlior,  see  Mr.  Preston's  Observations,    Cas.  673. 

1  Convev.  59,  *J0.  and  the  authorities  there  cited.]  ,'!' 

'  143. 
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found  a  special  verdict,  that  Sir  Robert  Atkyns,  senior,  being 
tenant  for  life,  with  remainder  to  his  first  and  other  sons,  rever- 
sion in  fee  tohimself,  with  a  power  of  appointing  a  jointure  to 
any  after-taken  wife,  married  Ann  Dacres,  and,  pursuant  to  his 
power,  limited  the  lands  in  question  to  the  said  Ann  Dacres  for 
her  life  as  a  jointure.  Sir  Robert  Atkyns,  senior,  made  his  will 
duly  attested,  and  devised  his  reversion  in  fee,  expectant  on  the 
estate  tail  limited  to  his  first  and  other  sons,  to  Mr.  Atkyns,  the 
lessor  of  the  plaintiff'.  Sir  Robert  Atkyns,  senior,  died,  leaving 
a  son.  Sir  Robert  Atkyns,  junior,  who  entered  on  all  the  estate, 
except  that  part  which  was  limited  to  Lady  Atkyns  for  her 
jointure,  on  which  she  entered.  Lady  Atkyns  being  in  posses- 
sion of  these  lands,  an  ejectment  was  brought  against  her  in  the 
Common  Pleas  by  John  Phillips,  on  the  several  demises  of  Sir 
Robert  Atkyns,  junior,  and  Joseph  Walker,  for  the  recovery  of 
the  premises  in  question,  on  the  ground,  that  Sir  Robert  Atkyns, 
senior,  had  no  power  of  appointing  her  a  jointure  ;  and  the  same 
was  tried  at  the  bar  of  the  Court  of  Common  Pleas,  when  a  ver- 
dict was  found  for  the  plaintiff,  on  which  judgment  was  entered, 
and  a  writ  of  habere  facias  possessionem  was  sued  out  and  exe- 
cuted; and  Sir  Robert  Atkyns,  junior,  entered  into,  and  was  in 
possession  of  the  premises.  Sir  Robert  Atkyns,  junior,  being  thus 
in  possession  during  the  lifetime  of  Lady  Atkyns,  made  a  feoffment 
of  the  premises,  with  livery  of  seisin,  to  James  Earle,  in  order  to 
make  him  tenant  to  the  praecipe,  for  the  purpose  of  suffering  a  com- 
mon recovery,  which  it  was  thereby  declared  should  enure  to  the 
use  of  Sir  Robert  Atkyns,  j  unior,  his  heirs  and  assigns  for  ever.  A 
common  recovery  was  accordingly  suffered,  in  which  the  writ  of 
entry  was  brought  against  James  Earle,  the  feoffee,  who  vouched 
Sir  Robert  Atkyns,  junior,  and  his  wife,  and  they  vouched  over 
the  common  vouchee.  Sir  Robert  Atkyns,  junior,  continued  in 
possession,  from  the  time  of  the  recovery  until  November,  1711, 
when  he  died  without  issue.  Lady  Atkyns,  the  jointress,  brought 
an  ejectment  against  Robert  Atkyns,  the  heir  at  law  of  Sir  Ro- 
bert Atkyns,  junior,  for  the  recovery  of  her  jointure;  the  cause 
having  been  tried  at  the  bar  of  the  Court  of  Common  Pleas,  and 
it  appearing  evidently  to  the  Court  that  Sir  Robert  Atkyns,  se- 
nior, had  a  power  of  appointing  a  jointure  to  Lady  Atkyns, 
which  lie  had  duly  executed,  and  that  the  former  verdict  was 
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clearly  wrong,  a  general  verdict  was  given  for  the  plaintiff,  on 
which  judgment  was  entered,  and  Lady  Atkyns  was  restored  to 
the  possession  of  the  premises,  and  continued  seised  of  them 
until  the  time  of  her  death.  The  principal  question  in  this  case 
was,  whether  the  recovery  was  well  suffered  ;  which  entirely  de- 
pended upon,  whether  James  I'^arle,  the  feoffee  of  Sir  Robert 
Atkyns,  was  a  good  tenant  to  the  precipe. 

It  was  contended  on  the  part  of  the  plaintiff,  that  the  reco- 
very was  not  well  suffered  ;  and,  to  show  that  James  Earle  took 
no  estate  by  the  feoffment,  which  could  make  him  a  sufficient 
tenant  to  the  freehold,  to  answer  the  writ  in  a  common  recovery, 
it  would   be  material   to  consider,  first,  whether  Sir  Robert  At- 
kyns, junior,  was  tenant  in  tail  in   possession;  and,  secondly, 
supposing  him  to  be  only  tenant  in   tail   in  remainder,  whether 
his  feoffment  conveyed  the  freehold  to  James  Earle  by  disseisin  : 
As  to  the  first  of  these  questions,  if  Sir  Robert  Atkyns  had  been 
tenant  in  tail  in  possession,  his  bargain  and  sale,  his  lease  and 
release,  his  fine,  or  his  feoffment,  would  have  conveyed  a  base 
fee;  and  operating  by  way  of  discontinuance,  voidable  either  by 
the  entry  or  action  of  the  issue  in  tail,  or  remainder-man,  would 
have  made,  by  discontinuance,  a  sufficient  tenant  of  the  free- 
hold ;  but  Lady  Atkyns,  the  jointress,  was  seised  of  the  free- 
hold for  life,  at  the  time  of  making  the  feoffment,  and  never 
joined  in  conveying  an   estate   to  the  feoffee  ;  the  feoffment, 
therefore,  being  only  the  act  of  the  tenant  in  tail  in  remainder, 
must  either  pass  an  estate  by  disseisin,  or  was  absolutely  void. 
Then,  whether  the   feoffment  conveyed    the    freehold    to   John 
Earle,  so  as  to  make  him  a  good   tenant  to   the  prcccipe  by 
disseisin,    depended,   first,    on    Sir    R.    A.'s   entry ;    secondly, 
on  his    feoffment.     By    his   entry,  he    gained   no  freehold ;  by 
his   feoffment,    he   conveyed    no   estate ;  for,    as   to  his  entry, 
it  was   made   under   a   mistaken  judgment  in   ejectment,   for 
Lady  Atkyns,  the  jointress,  recovered  possession  again  in  eject- 
ment ;  by  which  second  judgment  his  title  was  disaffirmed  ;  and 
as  the  first  judgment  was  plainly  wrong,  his  entry  must  be  con- 
sidered as  the  mere  act  of  tenant  in  tail  in  remainder.     By  the 
judgment  in  ejectment,  he  could  recover  nothing  but  the  terra  ; 
the  point  of  that  action  is,  that  the   plaintiff  may  gain  posses- 
sion under  his  term.     The  possession  of  the  lessee  being  that  of 
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the  lessor,  the  way  in  which  it  always  operates  to  the  lessor's 
benefit,  is,  that  by  obtaining  judgment  for  the  possession  of  his 
supposed  tenant,  he  is  enabled  to  enter ;  and,  having  entered, 
the  possession  unites  with  any  present  freehold  in  himself,  whe- 
ther it  be  a  ])articular  estate,  or  an  estate  in  fee  according  to  his 
right.  But,  in  this  case.  Sir  Robert  Atkyns  had  no  present  es- 
tate of  freehold  in  himself,  he  gained  only  a  bare  possession,  and 
the  freehold  still  remained,  in  judgment  of  law,  in  the  jointress, 
who  had  the  right  to  it :  the  entry  of  Sir  Robert  Atkyns  under 
the  judgment,  must  be  a  lawful  entry  ;  whetiier  the  sheriff  exe- 
cutes the  writ  and  gives  possession,  or  whether  the  party  is  his 
own  otHcer,  and  executes  it  for  himself  by  taking  possession,  it 
has  been  held,  that  the  entry  is  equally  lawful  in  either  method, 
if  it  pursues  the  judgment.  But  his  possession  being  recovered 
without  title,  no  holding  over  could  gain  the  freehold  ;  and  his 
entry  being  lawful,  no  holding  over,  though  wrongful,  could 
create  a  disseisin,  or  change  the  cause  of  his  possession  ;  so  that 
his  conveyances  were  absolutely  void,  he  having  no  estate  on 
which  a  release  would  operate  by  way  of  enlargement,  and  there 
being  no  privity  between  him  and  the  owner  of  tlie  freehold. 
As  to  the  feoffment  of  Sir  Robert  Atkyns,  it  might  be  considered 
in  two  lights.  First,  as  a  conveyance,  operating  either  by  right 
or  by  wrong.  Secondly,  as  a  conveyance,  executed  with  a  par- 
ticular intent  of  making  a  tenant  to  the  precipe  in  a  common  re- 
covery. I.  As  a  conveyance,  generally,  it  was  not  pretended 
that  it  could  operate  by  right;  it  could  only  then  be  construed 
to  convey  a  freehold  by  wrong.  But  it  was  a  necessary  conse- 
quence of  the  reasoning  upon  Sir  Robert  Atkyns's  entry,  that 
his  feoffment  was  absolutely  void  ;  for,  where  the  true  owner  of 
the  freehold  is  actually  expelled  by  the  tortious  entry  of  the  dis- 
seisor taking  violent  possession  of  the  land,  tiiat  disseisor  has 
gained  an  estate  of  freehold  and  fee,  which  will  pass  by  a  bare 
livery  on  his  feoffment ;  his  force  gained  him  an  estate  by  wrong, 
and  his  feofiment  will  convey  it.  But,  in  this  case,  the  entry 
and  the  possession  being  lawful  so  long  as  the  judgment  was  in 
force,  the  only  wrongful  act  from  which  a  disseisin  could  be  in- 
ferred, was  the  feoffment.  The  giving  livery  upon  that  feoff- 
ment, not  followed  by  any  possession  of  the  feoffee,  could  never 
make  a  disseisin  in  the  strict,  original,  and  legal  sense ;  it  would 
be  a  disseisin  merely  at  the  election  of  the  rightful  owner  of  the 
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freehold,  and  for  the  sake  of  his  remedy.  It  was  the  act  of  his 
tenant  for  years,  and  tlie  wrongful  feoffee  was  put  into  posses- 
sion ;  the  true  owner  might  either  accept  his  rent,  and  treat  hiiu 
as  an  under-tenant  and  assignee  of  the  term,  or  he  might  main- 
tain an  assize  and  recover  the  freehold.  If  the  wrongful  feoffor 
continued  in  possession  by  collusion  with  his  feoftee,  as  in  the 
present  case,  the  true  owner  was  under  no  necessity  to  take  no- 
tice of  the  feoffment ;  he  was  not  bound  to  consider  his  own 
tenant  as  a  disseisor,  and  himself  as  out  of  possession,  but  still 
had  it  in  his  election,  either  to  accept  his  rent,  distrain  and  bring 
an  action  for  it,  or  to  proceed  in  a  real  action  for  recovery  of  the 
freehold,  as  in  case  of  a  forfeiture.  Thus,  the  feoffment  of  tenant 
for  years,  or  tenant  by  sufferance,  would  make  a  disseisin  for  the 
benefit  of  his  lessor,  in  respect  of  that  remedy  which  the  lessor 
might  elect  to  take  ;  but  estates  in  remainder  could  not  be  dis- 
placed without  a  tortious  entry  ;  and,  as  to  such  remainders,  the 
feoffment  was  absolutely  void  in  law.  II.  As  a  conveyance,  exe- 
cuted with  the  particular  intent  to  make  a  tenant  to  the  pracipe 
in  a  common  recovery,  it  had  never  yet  been  determined  that  the 
feoffment  of  a  tenant  for  years,  being  also  tenant  in  tail  in  re- 
mainder, perfected  by  livery  upon  the  land,  under  colour  of  lawful 
possession  eo  animo,  to  make  a  tenant  of  the  freehold  in  a  com- 
mon recovery,  would  be  sufficient  to  support  the  judgment  in 
that  recovery,  and  enable  him  to  bar  his  own  and  the  subsequent 
estates ;  if  so,  then  a  tenant  in  tail  in  remainder  might  suffer  a 
recovery  in  every  instance,  as  freely  as  a  tenant  in  tail  in  posses- 
sion, not  only  without  the  concurrence  of  the  immediate  owner 
of  the  freehold,  by  his  joining  in  it  as  an  essential  party,  or  sur- 
rendering his  estates,  but  even  without  asking  his  consent,  or 
giving  him  any  notice.  By  collusion  with  the  tenant  for  years, 
by  secret  practices,  to  take  advantage  of  a  vacant  possession, 
when  the  tenant  of  the  freehold  was  absent  from  his  house  or 
land,  he  might  execute  a  feoffment,  and  then  suffer  a  common 
recovery,  to  anticipate  that  right  which  the  law  has  wisely  and 
justly  postponed,  till  he  should  chance  to  succeed  in  the  order  of 
the  entail.  If  this  method  of  sufiering  recoveries  were  once  es- 
tablished as  legal,  the  eldest  sons  of  the  first  families  in  Enoland, 
who  are  tenants  in  tail  in  remainder,  expectant  on  the  estate  for 
life  of  the  father,  might  dispose  of  the  inheritance  of  their  estates 
at  (he  age  of  twenty -one,  against  the  consent  and  m  spile  of  the 
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authority  or  the  freehold  of  their  parents.  Conveyances  to  make 
a  tenant  to  the  prtEcipe  in  a  common  recovery,  are  considered  as 
mere  instruments  to  make  parties  in  a  fictitious  action,  to  serve 
the  purpose  of  him  who  means  to  suffer  the  recovery.  Such  a 
feoffee,  as  in  the  present  case,  was  often  called  a  mere  actor 
fahuldu.  If  he  was  tenant  for  years  of  tiic  lands  conveyed  by  the 
feoffment  before  the  making  of  it,  his  term  would  not  merge  in 
the  fee-simple;  no  dower  could  arise  out  of  it ;  his  judgments  or 
statutes  would  not  bind  it.  This  beino-  the  uniform  tenor  of  de- 
terminations  in  courts  of  law,  in  which  the  intent  of  the  convey- 
ance has  been  considered,  and  not  the  mere  legal  operation  of  it, 
it  followed,  that  the  validity  of  the  estate  must  depend  on  the 
right  and  power  of  him  who  made  it,  to  suffer  a  recovery.  If 
the  feoffor  had  no  such  right  or  power,  his  feoffment  was  void  ; 
and  the  estate  conveyed,  being  founded  in  fraud,  was  as  no  estate 
in  judgment  of  law.  The  common  law  avowed  these  principles, 
and  the  legislature  had  adopted  them  ;  for  the  statute  14  Geo.  2. 
c.  20.,  which  was  made  to  support  common  recoveries  against 
nice  exceptions,  and  to  raise  presumptions  in  favour  of  them  after 
a  limited  time,  most  anxiously  provides,  that  the  persons  joining 
in  such  recoveries  should  have  sufficient  estate  and  power  to 
suffer  the  same ;  as  if  the  legislature  had  foreseen  the  present 
case,  and  were  aware  and  afraid  that  tenants  in  tail  in  remainder 
might,  by  colour  of  that  law,  in  future  times  suffer  common  re- 
coveries, without  the  concurrence  of  the  true  immediate  owner  of 
the  freehold. 

On  the  other  side,  it  was  argued,  that  this  recovery  was  valid, 
and  that  James  Earle  was  actually  tenant  of  the  freehold  when 
judgment  was  given.  First,  because  when  Sir  Robert  Atkyns 
entered,  in  consequence  of  the  judgment  which  he  obtained 
against  Lady  Atkyns,  the  jointress,  he  became  tenant  in  tail  in 
possession.  Secondly,  because  even  if  he  were  only  tenant  for 
years,  his  feoffment  would  convey  an  estate  of  freehold.  In  sup- 
port of  the  first  of  these  positions,  it  was  argued,  that  a  judgment 
is  an  act  of  law,  and,  whilst  it  continues  in  force,  destroys  the 
title  of  the  adverse  party.  A  judgment  in  ejectment,  by  which 
only  the  possession  is  recovered,  not  only  destroys  the  right  of 
possession  which  was  in  the  adverse  party,  but  gives  a  right  of 
possession  to  the  recoveror.  If  the  judgment  in  ejectment  did 
not  produce  this  effect,  the  lessor  of  the  plaintiff  could  not  enter 
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or  be  entitled  to  the  writ  of  habere  facias  possessionem  ;  but  liis 
having  a  right  to  enter  and  sue  out  that  writ,  infers  his  right  to 
the  possession.  Whilst  the  judgment  stands  in  force,  it  removes 
an  intervening  estate  out  of  the  way,  and,  during  that  time,  it  is 
the  same  thing  as  if  it  had  never  existed,  and  the  recoveror's 
right  to  the  possession  will  continue  until  judgment  is  reversed 
by  error,  or  falsified  in  another  action.  In  consequence  of  these 
principles,  it  followed,  that  the  right  to  the  possession  and  the 
remainder  in  tail  meeting  in  the  same  person,  and  that  person 
being  Sir  Robert  Atkyns,  the  possession  and  the  remainder  in 
tail  united,  and  Sir  Robert  Atkyns  became  seised  of  an  estate 
tail  executed,  or,  in  other  words,  of  an  estate  tail  in  possession. 
If  the  nature  of  an  action  of  ejectment,  and  the  consequence 
resulting  from  a  recovery  in  it,  were  considered,  it  would 
appear  in  a  clearer  light.  An  ejectment  is  a  possessory  ac- 
tion, in  which  almost  all  titles  to  land  are  tried ;  whether  the 
party's  title  is  to  an  estate  in  fee,  tail,  for  life,  or  for  years,  the 
remedy  is  by  one  and  the  same  action.  In  an  action  of  eject- 
ment, the  plaintiff  recovers  only  the  possession  of  the  land,  and 
the  execution  is  of  the  possession  only;  but  if  ihe  lessor  of  the 
plaintiff  recovers  only  the  possession  of  the  land,  it  may  be 
asked,  how  he  becomes  seised  according  to  his  title  ?  To  which 
it  may  be  answered,  that  when  a  person  is  in  possession  by  title, 
as  every  person  is  who  enters  in  execution  of  a  judgment  in 
ejectment,  because  the  law  does  no  wrong,  the  possession  and 
title  unite ;  for  it  is  a  rule  of  law,  that  when  a  man,  having  a 
title  to  an  estate,  comes  to  the  possession  of  it  by  lawful  means, 
he  shall  be  in  possession  according  to  his  title.  As  where  the 
title  is  to  have  a  fee,  he  becomes  seised  in  fee  ;  where  the  title  is 
to  have  an  estate  tail,  he  becomes  seised  of  an  estate  tail,  and  so 
on  ;  the  law  casting  the  estate  upon  him  according  to  his  title  : 
and,  were  it  not  so,  an  ejectment  would  be  the  most  ineffectual 
remedy  for  the  trial  of  titles  to  estates,  and  would  never  answer 
the  purpose  for  which  it  was  brought  into  use,  if  the  lessor  of 
the  plaintiff  acquired  no  more  than  a  bare  possession  after  an 
execution  or  entry  on  a  judgment  in  ejectment.  In  support  of 
the  second  position,  it  was  said,  that  a  feoffment  operated  on  tiie 
possession,  without  any  regard  to  the  estate  or  interest  of  the 
feoffor.  A  grant  operated  on  the  estate  or  interest  which  the 
grantor  had  in  the  thing  granted.     To  make  a  feofl'ment  good 
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Lit.  s.  611.  698.  and  valid,  nothing  was  requisite  but  possession  ;  and  where  the 
feoffor  had  the  possession,  although  it  was  but  a  bare  and  naked 
one,  yet  a  freehold  or  fee-simple  passed  by  reason  of  the  livery. 

Year  Book,        It  was  uo  plea  in  avoidance  of  a  feoffment,  that  the  feoffor  had 

10  Ed.  4.  8,   9.  ,    .  •  ,  ,  ,  ,  .  n       ,  n 

nothing  in  the  land  at  the  time  of  the  feoffment,  because  the 
land  passed  by  the  livery ;  if  the  operation  of  the  feoffment  was 
questioned,  the  only  plea  was,  ne  enfeoffa  pas,  which  put  in  issue 
only  the  livery.  Lord  Chief  Justice  Holt  laid  it  down  as  clear 
law,  in  the  case  of  Hunt  v.  Burne,  that  if  a  lessee  for  years  makes 
a  feoffment  with  livery,  though  the  lessor  be  on  the  land  pro- 
testing against  it,  yet  the  land  passes,  because  the  lessee  was 
entitled  to  the  possession.     And  this  opinion  was  supported  by 

Cio.  Eliz.  321,  the  determination  in  the  case  of  Read  and  Morpeth  v.  Erington, 
where  the  question  w'as,  if  a  feoffment  by  a  lessee  for  years,  the 
lessor  being  upon  the  land,  was  a  good  feoffment?  for  it  was  pre- 
tended, that  his  being  upon  the  land  guarded  it  so  that  no  feoff- 
ment could  be  made ;  but  the  Court  was  of  opinion,  that  the 
feoffment  was  good,  because  the  lessee  had  the  sole  right  to  the 
possession,  and  livery  ought  always  to  be  given  of  the  posses- 
sion. Before  the  statute  of  uses,  a  cesfid  que  use  conveyed  the 
use  by  bargain  and  sale,  and  afterwards  levied  a  fine  to  a 
stranger.  And  the  question  was,  whether  the  fine  was  not  void, 
as  neither  of  the  parties  had  any  thing  in  the  land  :  for,  by  the 
bargain  and  sale,  the  use  was  in  the  bargainee,  and  nothing  was 
in  the  bargainor  or  in  the  stranger.  It  was  argued,  that  if  this 
fine  was  not  good,  great  inconveniences  would  follow,  for  that 
many  recoveries  had  been  suffered  against  the  bargainor  after  he 

Year  Book,  had  convcyed  the  use  :  to  which  Fitzherbert  replied,  "It  is  the 
folly  of  purchasers  that  they  do  not  take  a  feoffment  from  the 
cestui  que  use  before  the  fine  is  levied  ;  for  if  they  do,  the  fine 
will  be  good.  I,  for  my  part,  (says  he)  will  never  purchase  any 
land  without  taking  a  feoffment,  so  that  I  may  be  in  possession 
when  the  fine  is  levied  ;  for  then  the  fine  will  undoubtedly  be 
good."  The  possession  here  spoken  of  must  be  a  freehold  at 
least,  because  nothing  less  than  a  freehold  will  support  a  fine ; 
for  if  neither  the  cognizor  nor  cognizee  had  an  estate  of  freehold 
in  possession,  remainder,  or  reversion,  at  the  time  of  levying  the 
fine,  it  would  be  void.  The  feoffment  here  spoken  of,  is  the  feoff- 
ment of  a  cestui  que  use  after  he  had  parted  with  the  use,  and 
whilst  the  freehold   and   inheritance  of  the  estate  was  in   the 
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feoflfees,  so  that  it  was  the  feofFinent  of  a  person  who  had  only  a 
bare  and  naked  possession  (unaccompanied  with  the  right)  to  a 
stranger.     This  was  tlie  opinion,  and  this  was  the  practice,  of 
one  of  tlie  greatest  hiwyers  of  the  age.     The  observations  upon 
the  opinion  of  Fitzherbcrt  are,  that  if  a  feoffment  from  the  cestui 
(jue  use  to  a  stranger,  after  he  had  conveyed  the  use,  would  have 
made  the  fine  undoubtedly  good,  the  like  feoffment  would  have 
made  a  good  tenant  to  the  pnccipe ;  and  for  this  plain  reason,  be- 
cause the  feoffment  passed  a  freehold.     There  is  a  case  in  Dyer, 
340,  where  the  feoll'ment  of  a  person  in  remainder,  in  tlie  absence 
of  the  tenant  for  life,  was  determined  to  be  a  good  feoffment. 
The  case  was,  a  remainder-man  in  fee  enfeoffed  a  stranger,  in 
the  absence  of  a  tenant  for  life,  who  neither  attorned  nor  assent- 
ed to  the  feoffment,  but  occupied  the  estate  during  his  life  ;  and 
it  was  held  to  be  a  good  feoffment  for  the  fee-simple.     And  in 
the  case  before  the  Court,  the  feoffment  was  made  by  Sir  Robert 
Atkyns  the  remainder-man,  in  the  absence  of  the  tenant  for  life, 
who  neither  attorned  nor  assented,  and  who  occupied  the  estate 
during  her  life.     A  distinction  was  made  between  rightful  and 
wrongful  conveyances.     A  fine,  release,  or  bargain  and  sale,  are 
called  rightful  conveyances,  and  a  feoffment  a  wrongful  one  ;  but 
no  such  distinction  exists,  for  all  conveyances  are  in  themselves 
equally  rightful,  and  are  to  be  made  use  of  according  to  the 
nature  of  the  case  to  which  they  are  applicable  ;  that  a  freehold 
would  not  pass  by  a  fine,  release,  or  bargain  and  sale,  from  a 
person  who  had  only  a  bare  and  naked  possession,  did  not  pro- 
ceed from  these  conveyances  being  lawful  ones,  but  from  the 
nature  of  them,  whose  property  it  was  to  convey  nothing  but 
what  the  maker  of  them  might  lawfully  convey,  because  they 
operated  as  a  grant ;  therefore,  to  infer  from  thence,  that  a  free- 
hold would  not  pass  by  a  feoffment,  which  was  a  conveyance  of 
a  different  operation,  and  whose  property  was  to  pass  a  freehold 
and  fee  by  force  of  the  livery,  was  an  inconclusive  argument: 
every  one  who  can   get  into  possession  has,  and  ever  had,  a 
power  to  make  a  feoffment,  for  the  law  makes  no  distinction  of 
persons;  and,  whenever  a  tenant  in  tail  in  remainder  had  ob- 
tained the  possession,  whether  by  right  or  by  wrong,  and  had 
done  an  act  whilst  in  possession  to  make  a  tenant  to  the  praecipe, 
in  order  to  suffer  a  common  recovery,  no  instance  could  be  pro- 
duced where  such  an  act  had  been  adjudged  fraudulent,  unfair. 
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or  irregular.  The  principal  argument,  opposed  to  the  doctrine 
here  laid  down,  might  be  reduced  to  the  head  of  inconvenience. 
But  the  question  was  not,  what  inconvenience  would  attend  the 
determination  either  way,  but  what  was  the  law.  The  inconve- 
nience, if  there  were  one,  arose  from  the  nature  and  operation  of 
a  feoffment,  and  could  not  be  avoided  but  by  taking  away  that 
conveyance,  or  depriving  it  of  an  operation  which  it  had  been 
allowed  to  have  by  all  the  sages  of  the  law.  But,  to  do  that, 
was  not  in  the  power  of  a  court  of  justice  ;  since  no  maxim  of 
the  common  law  could  be  abrogated  or  abolished,  but  by  a  legis- 
lative authority.  It  was  once  thought  to  be  a  great  inconve- 
nience, that  a  descent,  immediately  after  a  disseisin,  should  take 
away  the  entry  of  the  ])erson  disseised  ;  at  another  time,  it  was 
thought  to  be  no  small  one,  that  the  son  should  lose  his  patri- 
mony because  he  happened  to  be  born  out  of  time ;  and,  until 
lately,  an  heir  might  have  been  deprived  of  his  family  estate  by 
the  warranty  of  an  ancestor,  who  was  never  in  possession  of  it. 
These  inconveniences  were  as  great  as  that  which  was  pretended 
to  arise  from  the  feoffment  of  a  tenant  in  tail  in  remainder,  ex- 
pectant on  an  estate  for  life,  and  yet  they  continued  through 
ages,  till  the  legislature  took  them  away.  When  the  law  was 
doubtful,  it  might  be  allowable  to  draw  an  argument  from  incon- 
venience ;  but  where  the  law  was  clear  and  precise,  as  it  was, 
that  the  feoffment  of  a  person  in  possession,  let  him  come  to  the 
possession  how  he  would,  passed  a  fee,  an  argument  from  incon- 
venience was  not  admissible,  because  it  tended  to  undermine  and 
overthrow  the  law. 

Lord  Mansfield  delivered  the  resolution  of  the  Court,  of  which 
I  shall  present  the  reader  with  an  abstract,  as  far  as  it  relates  to 
the  validity  of  the  recovery.  "As  Lady  Atkyns  had  an  estate 
for  life  in  the  premises,  and  did  not  join  by  surrender  or  other- 
wise, in  any  conveyance  of  the  freehold  to  James  Earle,  the 
tenant  to  the  pracipe,  the  great  question  is,  whether  James  Earle 
had  acquired  the  freehold  by  disseisin.  The  better  to  judge  of 
this  question,  it  will  be  proper  to  attempt  finding  out  what  the 
old  law  meant  by  a  disseisin,  which  constituted  the  tenant  of  the 
freehold,  in  respect  of  every  demandant  suing  out  a  ptvccipe, 
althougli  the  owner's  entry  was  not  taken  away ;  for,  where  the 
right  of  possession  was  acquired,  and  the  owner  put  to  his  real 
action,  there,  witliout  doubt,  the  possessor  had  got  the  freehold 
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though  by  wrong.  Seisin  is  a  technical  term,  to  denote  the 
completion  of  that  investiture  by  which  the  tenant  was  admitted 
into  tlie  tenure,  and  witiiout  which  no  freehold  could  be  consti- 
tuted, or  pass.  Sciendum  est  feudum  sine  investilura  nullo  modo  Feud.  lib.  i. 
constitm  posse.  Disseisni  must,  therefore,  mean,  some  way  or 
other  of  turning  the  tenant  out  of  his  tenure,  and  usurping  his 
place  and  feudal  relation.  Formerly,  no  tenant  could  alien 
without  licence  from  the  lord;  when  the  lord  consented,  the  only 
form  of  conveyance  was  by  feoffment,  publicly  made  coram 
paribus,  with  the  lord's  concurrence.  Homage  or  fealty  was 
solemnly  sworn,  and  suit  of  court  and  services  were  frequently 
done.  The  freeholder  represented  the  whole  fee,  did  the  duty  to 
the  lord,  and  defended  the  whole  fee  against  strangers.  The 
freehold  never  could  be  in  abeyance,  because  the  lord  must  never 
be  at  a  loss  to  know  upon  whom  to  call  as  his  tenant;  nor  a 
stranger  at  a  loss  to  know  against  whom  to  bring  his  pracipe. 
From  the  necessity  of  there  being  always  a  visible  tenant  of  the 
freehold,  and  the  notoriety  who  acted  and  did  suit  and  service  as 
such,  many  privileges  were  allowed  to  innocent  persons  deriving 
title  from  the  freeholder  de  facto.  The  statute  of  quia  emptores 
terrarum,  and  other  statutes  which  extended  the  power  of  alien- 
ation to  the  King's  tenants  in  capite,  the  frequent  releases  of 
feudal  services,  the  statutes  of  uses  and  wills,  and,  at  last,  the 
total  abolition  of  all  military  tenures,  have  left  little  more  than 
the  names  of  feoffment,  seisin,  tenure,  and  freeholder,  without 
any  precise  knowledge  of  the  things  originally  signified  by  these 
sounds.  The  idea  which  modern  times  annex  to  freehold  or  free- 
holder, is  taken  merely  from  the  duration  of  the  estate.  Copy- 
holds, and  the  customary  freeholds  in  the  north,  retain  some 
faint  traces  of  the  old  system  of  feudal  tenures.  It  is  obvious 
how  a  man  may  visibly  be  the  copyholder  or  customary  free- 
holder de  facto,  in  prejudice  of  the  rightful  tenant.  It  is  obvious 
too,  that,  usurping  such  copyhold  or  customary  tenure,  is  a 
different  fact  from  a  naked  possession  or  occupation  of  the  land  ; 
but  whoever  will  look  into  the  practice  of  other  countries,  where 
tenures  subsist  with  all  the  solemnities  of  feoffments  and  seisins, 
upon  every  change  of  a  tenant  by  descent  or  alienation,  and 
upon  every  usurpation  of  the  real  right,  will  easily  comprehend, 
that,  formerly,  it  was  as  notorious  who  was  the  feudal  tenant 
de  facto,  as  who  is  now  de    facto  incumbent   of  a  living,  or 
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mayor  of  a  corporation.  Disseisin  is  a  complicated  fact,  and 
differs  from  dispossessing.  The  freeholder  by  disseisin  differs 
from  a  possessor  by  wrong.  Bracton  puts  many  cases  of  posses- 
sion wrongfully  taken,  which  he  calls  intrusion,  because  there 
was  no  disseisin,  possessio  quce  rmda  est  omn'uio,  et  ^i/ie  a/lqito 
reslitncnto,  qua  dk'dur  intritsiu.  A  particular  tenant,  according  to 
tlie  feudal  notions,  was  in  as  of  the  seisin  of  the  fee,  of  which 
his  estate  was  a  part ;  if  he  aliened  the  fee,  which  he  could  only 
do  by  solemn  feoff"ment,  with  the  concurrence  of  the  lord  of 
whom  the  fee  was  held,  he  forfeited  his  particular  estate,  for 
having  betrayed  his  seisin  with  which  he  was  intrusted.  But,  on 
account  of  the  privity  and  confidence  between  him  and  the  rever- 
sioner, and  the  notorious  solemnity  of  the  act  of  investiture,  his 
feoffment  disseised  the  reversioner.  Bracton  mentions  the  disseisin 
in  this  case,  as  a  necessary  consequence,  and  as  a  thing  which 
could  not  possibly  be  otherwise  ; — ilemfacit  qnis  dissemnmn  cum 
quh  in  sehind  fuerit  ut  de  Uhero  tenemeiito  et  ad  vitam,  vel  ad  ter- 
miniuu  annorum,  vel  nomine  cudodicB,  vel  aliqiio  olio  modo,  alium 
JeoJJ'averit  in  prejudicium  veii  doniini,  etfecerit  alteri  liberum  lene- 
mtntwn ;  cum  duo  simul  et  semel  de  eodem  ienemento  et  in  solidum 
esse  non  possunt  in  seisind.  lie  considered  it  as  impossible  for  the 
true  tenant  not  to  be  put  out,  when  the  other  actually  came  into 
his  place.  So  late  as  the  32  Eliz.  in  the  case  of  Matheson 
V.  Trot,  1  Leon.  209,  the  distinction  upon  which  the  judgment 
turned,  was,  "  that  Henry  Denny  gained  a  wrongful  possession  in 
fee,  but  did  not  gain  any  seisin,  so  no  disseisor;  therefore  the 
descent  to  his  heir  was  not  privileged."  The  precise  definition 
of  what  constituted  a  disseisin,  which  made  the  disseisor  tenant 
to  the  demandant's  precipe,  though  the  right  owner's  entry  was 
not  taken  away,  was  once  well  known,  but  it  is  not  now  to  be 
found.  The  more  we  read,  unless  we  are  very  careful  to  distin- 
guish, the  more  we  shall  be  confounded  ;  for,  after  the  assize  of 
novel  disseisin  was  introduced,  the  Legislature,  by  many  acts  of 
parliament,  and  the  courts  of  law  by  liberal  constructions,  in 
furtherance  of  justice,  extended  this  remedy,  for  the  sake  of  the 
owner,  to  every  trespass  or  injury  done  to  his  real  property,  if,  by 
bringing  his  assize,  he  thought  fit  to  admit  himself  disseised. 
The  law  books  treat  of  disseisin  with  a  view  to  the  assize,  which 
was  the  common  method  of  trying  titles  till  ejectment  came  into 
use.     Littleton,  who  wrote  long  after  the  remedy  by  assize  was 
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cnlnrged  by  statutes,  and,  by  an  equitable  latitude  of  construc- 
tion, speaks  of  disseisins  principally  as  between  the  owner  and 
trespasser  or  possessor,  with  an  eye  to  the  remedy  by  assize. 
These  are  the  common  places  from  whence  many  descriptions 
have  been  cited  of  a  disseisin ;  but  such  authorities  can  give 
little  light  to  the  present  question,  which  depends  upon  the 
nature  of  such  a  disseisin  as  made  the  disseisor  tenant  to  every 
demandant,  and  freeholder  defaclo  in  spite  of  the  true  owner. 
Though  the  term  disseisin  happens  to  be  the  same,  the  thin^ 
signified  by  that  word,  as  applied  to  the  two  cases  of  actual 
disseisin,  or  disseisin  by  election,  is  very  diflferent.  This  dis- 
tinction of  disseisin  at  election  is  made  in  the  case  of  Blunden 
V.  Baugh,  Cro.  Car.  302.  In  a  manuscript  report  of  this  case, 
much  fuller  than  the  printed  one,  the  three  Judges,  with  whom 
agreed  the  four  Judges  of  the  Common  Pleas,  argued  and  held, 
"  that  the  lessee  for  years  of  the  tenant  at  will  was  a  disseisor, 
at  the  election  of  the  original  lessor,  for  the  sake  of  his  remedy, 
but  never  could  be  looked  upon  as  the  freeholder,  or  a  disseisor 
in  spite  of  the  owner,  or  with  regard  to  third  persons."  And 
the  manuscript  note  says,  if  a  pracipe  was  brought  against  him, 
he  might  say,  "  I  am  not  tenant  to  the  freehold."  If  a  lessee 
for  life,  or  years,  makes  a  feoffment,  the  lessor  may  still  distrain 
for  the  rent,  or  charge  the  person  to  whom  it  is  paid  as  a  receiver, 
or  bring  an  ejectment,  and  choose  whether  he  will  consider  him- 
self as  disseised,  or  not.  Metcalf  ex  dem.  Parry  and  others, 
which  was  a  case  reserved  at  Salop  assizes,  25th  March,  1743, 
for  the  opinion  of  the  Court  of  Exchequer,  who  gave  judg- 
ment on  the  24th  of  November,  1743,  was  thus:  Tenant  in  tail 
of  lands  leased  by  his  father  to  a  second  son  for  lives  (under 
a  power,)  upon  his  father's  death  received  the  rent  from 
the  occupier,  as  owner ;  and,  as  if  no  such  lease  had  been 
made,  he  suffered  a  common  recovery  :  it  was  held,  that  this  was 
only  a  disseisin  of  the  freehold  at  election,  and  that  therefore  he 
could  not  make  a  good  tenant  to  the  pracipe,  and  the  recovery 
was  adjudged  bad.  I  will  now  consider,  whether  James  Earle 
can  be  deemed  a  good  tenant  of  the  freehold  by  disseisin.  Dis- 
seisin is  a  fact,  it  is  not  found  ;  all  the  jury  say  is,  that  soon  after 
the  judgment  in  ejectment.  Sir  Robert  Atkyns  entered,  and  was 
in  possession.  This  must  be  taken  to  be  an  entry  in  consequence 
of  the  judgment;  it  was  so  considered  on  settling  the  special 
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verdict,  otherwise  the  defendants  have  no  case ;  for  it  is  not 
found  that  Lady  Atkyns  was  ever  ousted,  or  quitted  the  posses- 
sion, or  that  Sir  Robert  was  ever  seised.  Taking  possession 
under  a  judoment  in  ejectment,  never  could  be  a  disseisin  of  the 
freehold.  Suppose  it  a  real  proceeding,  the  termor  of  a  disseisee 
niiuht,  by  the  old  law,  recover  against  the  disseisor;  he  might 
recover  against  the  feoffee  of  his  lessor;  but  he  could  never 
thereby  become  a  disseisor  of  the  freehold ;  he  never  could  be 
other  than  a  termor,  enjoying  in  the  nature  of  a  bailiff,  by  virtue 
of  a  real  covenant.  In  respect  of  the  freehold,  his  possession 
enured  always  by  right,  and  never  by  wrong.  If  the  lessor  had 
enfeoffed,  it  enured  to  the  alienee  :  if  the  lessor  was  disseised  and 
might  enter,  it  enured  to  the  disseisee;  if  his  entry  was  taken 
away,  it  enured  to  the  heir  or  feoffee  of  the  disseisor,  who,  in  that 
case,  had  the  right  of  possession.  Suppose  the  proceeding  (as 
it  is)  a  fictitious  remedy,  then  in  truth  and  substance  a  judgment 
in  ejectment  is  a  recovery  of  the  possession,  not  of  the  seisin  or 
freehold,  without  prejudice  to  the  right,  as  it  may  afterwards  ap- 
pear, even  between  the  parties.  He  who  enters  under  it,  in  truth 
and  substance  can  only  be  possessed  according  to  right,  pro?//  lex 
postulat.  If  he  has  a  freehold,  he  is  in  as  a  freeholder ;  if  he  has 
a  chattel  interest,  he  is  in  as  a  termor ;  and  in  respect  of  the 
freehold,  his  possession  enures  according  to  right.  It  is  found 
that  the  ejectment  was  brought  by  Sir  Robert  Atkyns  to  recover 
the  possession,  but  it  is  not  found  that  he  claimed  the  freehold. 
The  title  must  now  be  taken  as  in  the  special  verdict,  therefore 
it  appears  that  he  had  no  right  to  the  possession.  His  feoffee 
could  be  in  no  other  condition  than  himself;  he  had  a  possession 
without  prejudice  to  the  right,  and  could  convey  no  other.  He 
was  not  in  as  a  particular  tenant;  there  was  no  privity  of  any 
seisin  ;  he  had  only  a  naked  possession.  But  the  case  is  still 
stronger  ;  the  true  owner  cannot  even  elect  to  make  a  person  in 
possession,  under  a  judgment  in  ejectment,  a  disseisor.  He 
could  not  bring  an  assize  of  novel  disseisin ;  the  entry  is  not  in- 
justt  et  sinejudicio,  but  under  the  authority  of  a  court  of  justice, 
and  therefore  lawful.  There  is  still  behind,  though  it  happens 
not  to  be  necessary,  a  larger  ground  upon  which  to  determine 
this  question,  and  more  satisfactory,  because  more  intelligible, 
from  the  nature  of  a  common  recovery  now,  and  a  feoffment  to 
make  a  tenant  to  the  precipe  with  that  view  only.     The  sense  of 
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wise  men,  and  the  general  bent  of  the  people  in  this  country, 
have  ever  been  against  making  land  perpetually   unalienable. 
The  utility  of  the  end  was  thought  to  justify  any  means  to  attain 
it.     Nothing  could  be  more  agreeable  to  the  law  of  tenures  than 
a  male  fee   unalienable  ;    but   this   bent  to   set   property   free, 
allowed   the  donee,  after  a  son  was  born,  to  destroy  the  limita- 
tion, and  break  the  condition  of  his  investiture.     No  sooner  had 
the  statute  De  Donis  repeated  what  the  law  of  tenures  said  be- 
fore, that  the  tenor  of  the  grant  should  be  observed,  than  the 
same  bent  permitted  a  tenant  in  tail  of  the  freehold  and  inherit- 
ance to  make  an  alienation  voidable  only  under  the  name  of  a 
discontinuance  ;  but  this  was  a  small  relief.     At  last,  the  people 
having  groaned  for  two  hundred  years  under  the  inconveniences 
of  so  much   property  being  unalienable,  and  the  great  men,  to 
raise  the  pride  of  their  families,  and,  in  those  turbulent  times,  to 
preserve  their  estates  from  forfeiture,  preventing  any  alteration 
by  the  legislature,  the  same  bent  threw  out  a  fiction  in  Taltarum's 
case,  by  which  tenant  in  tail  of  the  freehold  and  inheritance,  or 
with  the  consent  of  the  freeholder,  might  alien  absolutely.    Public 
utility  adopted  and  gave  a  sanction  to  the  doctrine,  for  the  real 
political  reason,  to  break  entails ;  but  the  ostensible  reason,  from 
the  fictitious  recompense,  hampered  succeeding  times  how  to 
distinguish  cases  which  were  within  the  false  reasoning  given, 
but  not  within  the  real  policy  of  the  invention,  till  at  last  the 
legislature  applauded  common  recoveries  by  a  variety  of  statutes. 
As  the  legislature  has  for  ages  avowed  the  proposition,  we  may 
now  say,  that  common  recoveries  are  a  mere  form  of  conveyance, 
all  necessary  circumstances  of  form  and  ceremony  are   taken 
from  its  fictitious  original.     The  policy  of  this  species  of  alien- 
ation meant  to  take  a  middle  way  as  to  entails,  between  perpe- 
tuities and  absolute  property ;  alienations  were  allowed,  yet  in 
such  a  shape  as  necessarily   required  deliberation  and   delay  ; 
and  they  were  only  allowed  to  be  made  by  tenant  in  tail  in  pos- 
session, or  by  tenant  in  tail  in  remainder,  with  the  consent  of 
the  owner  of  the   first  estate  for  life;  the  eldest  son  was  re- 
strained in  the  lifetime  of  his  father  or  mother,  or  any  other  an- 
cestor or  relation  seised  for  life  under  a  family  settlement.     The 
act  of  14  Geo.  2.  proceeds  upon  the  parties  to  a  recovery  having 
power  to  suffer  it :  Sir  Robert  Atkyns  the  son  had   no  right  to 
suffer  a  connnon  recovery,  without  the  concurrence  of  the  joint- 
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ress  ;  any  contrivance  therefore  to  do  it,  without  her  joining,  is 
artifice  and  evasion.  If  tenant  in  tail  in  possession  is  disseised, 
though  the  pracipe  be  brought  against  the  disseisor,  yet  if  he  is 
vouched,  the  recovery  shall  bar,  because  he  had  power  to  bar. 
In  Jennings's  case,  10  Co.  44,  the  recovery  is  supported,  because 
the  parties  had  power  to  bar;  by  parity  of  reason,  this  recovery 
ought  not  to  be  supported,  because  the  parties  had  no  power ;  if 
it  was,  the  law  must  be  overturned.  Every  remainder-man  in 
tail  might  easily  get  a  naked  possession,  and  make  a  secret  feoff- 
ment. The  plan  of  marriage  and  other  family  settlements,  is  to 
limit  a  remainder  to  the  first  and  every  other  son  in  tail ;  the  ne- 
gative which  the  father  now  has  upon  the  eldest  son's  suffering 
a  common  recovery,  is  the  very  means  and  consideration  of  get- 
ting the  estate  resettled  upon  the  marriage  of  the  eldest  son.  By 
this  method,  the  moment  he  attains  to  the  age  of  twenty-one 
years,  he  may  set  his  father  at  defiance,  suffer  a  common  reco- 
very, and  bar  all  the  rest  of  the  family.  This  consequence  alone, 
in  a  case  unprecedented,  is  a  sufficient  objection.  If,  before  the 
introduction  of  common  recoveries  as  a  conveyance,  this  question 
had  been  agitated  in  an  adversary  real  action,  upon  a  plea  that 
Earle  was  not  tenant  to  the  freehold,  it  would  have  been  ad- 
judged, from  the  law,  and  artificial  learning  of  tenures,  that  he 
could  not  be  so  considered.  If  the  question  had  been,  whether 
tenant  in  tail  in  remainder  should,  by  such  an  injurious  entry 
and  feoffment,  acquire  a  benefit  to  himself,  to  the  prejudice  of 
his  reversioner,  it  would  have  been  adjudged,  from  eternal  prin- 
ciples of  justice,  that  an  act  founded  in  wrong  should  not,  by 
virtue  of  the  crime  itself,  become  legal  for  the  author's  advan- 
tage. As  it  is  now  agitated,  when  common  recoveries  are  esta- 
blished as  a  species  of  alienation,  the  only  question  is,  whether 
the  rule  of  law  which  requires  the  concurrence  of  the  owner  of 
the  first  estate  for  life,  shall  be  overturned  ?  It  is  better  to  sub- 
vert the  rule  directly,  than  suffer  it  to  be  done  by  a  secret  inju- 
rious entry  and  feoffment,  which  cannot  be  prevented,  and 
which  the  owner  may  never  hear  of.  There  is  no  injury  or  wrong 
for  which  the  law  does  not  provide  a  remedy.  But  if  this  stra- 
tagem should  prevail,  redress  must  follow  too  late,  unless  the 
entry  of  the  tenant  for  life  shall  avoid  the  recovery  ;  if  it  would, 
there  is  an  end  of  the  present  question,  for  the  jointress  entered, 
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and   was  entitled  to  the   profits  from  Sir  Robert  Atkyns  as  a 
trespasser  aO  initio. 

In  every  light,  and  upon  every  ground  of"  law,  this  recovery  is 
bad. 

Notwithstanding  these  arguments,  judgment  was  unanimously 
given  for  the  defendant,  on  the  ground  that  the  plaintifi' was 
barred  by  the  statute  of  Limitations,  the  ejectment  not  having  Vidftilt.si. 
been  brought  within  twenty  years  after  the  lessor's  title  accrued. 
A  writ  of  error  was  brou<rht  in  the  House  of  Lords,  where  it  was 
also  determined  that  the  plaintiff  was  barred  by  the  statute  of 
Limitations. 

John  Atkyns,  the  plaintiff  in  this  cause,  having  died  without 
issue,  the  person  who  was  next  in  remainder  under  the  will  of 
Sir  Robert  Atkyns,  brought  an  ejectment  for  the  recovery  of  the 
same  premises :  and  the  validity  of  this  recovery  having  been 
again  discussed  in  the  Court  of  King's  Bench  in  Mich.  18  Geo. 
III.  Mr.  Justice  Aston  delivered  the  opinion  of  himself,  Mr. 
Justice  Willes,  and  Mr.  Justice  Ashurst,  (Lord  Mansfield  being 
absent)  that  the  recovery  was  void,  because  James  Earle  was  not 
a  good  tenant  to  the  precipe,  and  judgment  was  therefore  given 
for  the  plaintiff.  The  arguments  which  were  made  on  that  oc- 
casion are  very  accurately  reported  by  Mr.  Cowper ;  but  as  they  Cowper's  R. 
are  the  very  same  which  had  been  used  on  the  former  hearing,  it 
is  unnecessary  to  state  them.'' 

53.  It  has  been  stated,  that  where  lands  are  let  for  years,  the  Giant. 

Tit  32.  c.  4. 

lessor  may  transfer  the  immediate  estate  of  freehold  in  possession 
by  grant ;  and  though  a  tenant  to  the  ptvecipe  was  never  made 
by  grant,  yet  it  might  sometimes  happen,  that  the  conveyance  of 
an  estate  could  only  operate  by  way  of  grant,  in  which  case  it 
would  be  construed  in  that  manner. 

54.  A  good  tenant  to  the  prcecipe  might  be  made  by  bargain  Bargain  and 
and  sale  enrolled, (a)  and  the  bargainee  might  appearand  vouch  xit! 32'!°c.^9.* 
before  entry,  or  before  the  bargain  and  sale  was  enrolled,  pro-  Robinson  r. 
vided  it  were  enrolled  within  six  months,  as  prescribed  by  the  Forrestrie 
statute.     For  although  the  freehold  does  not  pass  from  the  bar-  liaegerstonv 

liar 
5  H 
101 


vided  it  were  enrolled  within  six  months,  as  prescribed  by  the  Forrestri64. 

II  aggers  toi 
gainor  until  the  enrolment,  yet  as  soon  as  that  is  done,  the  free-  5  i$ar.  &  Cress. 


(d)  [The  statute  3  &;  4  Will.  4.  c.  74.  s.  10.,  enacts  that  no  recovery  sirall  be  in- 
valid for  want  of  tiie  due  inrolment  of  a  bargain  and  sale  to  make  the  tenant  to  the 
writ,  provided  iuch  recovery  would  have  been  otherwise  valid.     Vide  infra,  c.  6.] 


310  Title  XXXVI.  Recovery.  Ch.  II.  s.  54—57. 

liold  is  considered  as  having  passed  from  the  bargainor  at  the 
time  when  the  bargain  and  sale  was  executed,  by  relation.    And 

Lloyd  I.  Say       gg  common  recoveries  were  much  favoured  by  the  courts  of  law, 

and  Sele,  •' 

Tit. 32.  a  bargain  and  sale  to  make  a  tenant  to  the  precipe  would  not 

be  deemed  void  on  account  of  any   trifling  mistake  or  inac- 
curacy. 
Lease  and  55.  A  tenant  to  the  precipe  might  also  be  made  by  lease  and 

Barker  r.  release  ;  and  the  reservation  of  a  peppercorn  in  the  bargain  and 

,^•^^1:^      ,,       sale  for  a  year  was  a  sufficient  consideration  to  raise  a  use  in  the 
Tit.  32.  c.  11.  •' 

bargainee,  so  as  to  make  the  release  valid,  for  the  purpose  of  sup- 
porting a  common  recovery. 
A  recovery  good  56.  By  the  statute  14  Geo.  2.  c.  20.  s.  5.  reciting  that  it  had 
years,  thougii  frequently  happened,  that  the  deeds  for  making  the  tenants  to 
make^a  tenant  ^^^^  writs  of  entry,  or  Other  writs  for  common  recoveries,  had 
to  the  precipe     heen  lost,  it  is  enacted,  that  every  common  recovery  then  suffered, 

are  lost.  •'  .       . 

or  thereafter  to  be  suffered,  should,  after  the  expiration  of  20 
years  from  the  time  of  the  suffering  thereof,  be  deemed  good  and 
valid  to  all  intents  and  purposes,  if  it  appear  upon  the  face  of 
such  recovery  that  there  was  a  tenant  to  the  writ,  and  if  the  per- 
sons joining  in  such  had  a  sufficient  estate  and  power  to  suffer 
the  same,  notwithstanding  the  deed  or  deeds,  for  making  the 
tenant  to  such  writ,  should  be  lost  or  not  appear,  (a) 
A  recovery  57.  Although  in  general  a  common  recovery  was  not  valid 

sometimes  good         -.^        .       .  .  ^     .1  •  ^  • 

without  a  tenant  Without  a  tenant  to  the  pneape,  yet  in  some  cases  a  common  re- 
iVm  ^i^Ir^f'  covery  might  operate  by  estoppel,  though  there  were  no  tenant 
Godb.  147.  to  the  pracipe ;  but  this  was  only  where  the  person  who  suffered 
the  common  recovery  was  tenant  in  fee  simple ;  for  the  issue  of 
a  tenant  in  tail  could  not  be  bound  by  estoppel,  as  they  did  not 
claim  from  their  immediate  ancestor,  but  from  the  first  purchaser, 
per  formam  doni. 

(a)  [The  statute  3  &  4  Will.  4.  c.  74.  s.  11.  remedies  in  certain  cases  recoveries 
defective,  in  consequence  of  there  not  being  proper  tenants  to  the  writs  of  cntiy.  Vide 
infra,  c.  6.] 
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Warrantizandum.  I  inroUed. 

28.  Judgment.  j  55.  After  twenty  years,  the  Deeds 

33.  Related  to  the  return-day  of  [  to  make  a  Tenant  to  the 

the  Writ.  '  Prcecipe    are  Proof  of   u 

42.  Unless  it  were  a  Sunday.  Recovery, 

Section  I. 
In  describincr  the  manner  of  sufFerins;  a  common  recovery,  it  has  Voucher. 

=  ^  ;  1  Inst.  101  b. 

been  said,  that  when  the  tenant  to  the  precipe  appeared  in  Court 
to  answer  the  demandant's  writ,  he,  instead  of  defending  the 
title  to  the  land,  vouched,  that  is,  called  on  another  person,  who 
was  supposed  to  have  warranted  the  title  to  him  at  the  time  of 
the  original  purchase,  and  prayed  that  the  same  person  might  be 
called  in  to  defend  the  title  which  he  warranted,  or  otherwise  to 
give  lands  of  equal  value  to  those  which  he  should  lose  by  the 
defect  of  his  warranty. 

2.  In  all  real  actions  the  demandant  had  a  right  to  counter-  Pigot,  16. 
plead  the  voucher ;  that  is,  to  show  in  his  replication  that  the 
tenant  ought  not  to  be  allowed  such  a  voucher ;  and  the  vouchee 
might  also  counterplead  the  warranty,  by  showing  that  he  was 
not  obliged  to  warrant  the  lands  to  the  tenant.  But  when  a 
person  was  vouched  to  warranty,  and  entered  of  his  own  accord 
into  the  warranty,  the  law  presumed  that  he  parted  with  his  pos- 
session with  warranty,  and  came  in  then  to  warrant  the  same 
possession,  otherwise  he  would  not  enter  into  the  warranty,  but 
would  counterplead  it,  for  he  might  demand  the  lien  ;  and  if  the 
tenant  showed  a  lien,  he  might  counterplead  it.     But  if  he  en- 
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tered  into  the  warranty  without  demanding  a  lien,  no  person 
could  afterwards  aver  that  there  was  no  warranty  ;  for  when  the 
vouchee,  by  entering  into  the  warranty,  bound  himself  to  render 
in  value,  in  case  the  demandant  recovered,  the  cause  of  warranty 
was  not  examinable  either  by  a  privy  or  a  stranger,  because  the 
law  would  presume  that  the  vouchee  was  compellable  to  enter 
into  the  warranty,  otherwise  he  would  never  run  such  a  risk. 

3.  When  the  vouchee  had  entered  into  the  warranty,  he  came 
in  loco  teuentis,  and  in  judgment  of  law,  was  tenant  to  the  de- 
mandant ;  and  then  the  demandant  counted  against  him  as  he 
did  before  against  the  tenant ;  and  the  vouchee  might  plead  all 
those  pleas  which  the  tenant  might  have  pleaded,  and  also  any 
pleas  which  might  arise  after  he  had  entered  into  the  warranty. 

4.  Thus,  if  a  precipe  quod  reddat  was  brought  against  A., 
who  vouched  B.,  who  entered  into  warranty,  and  afterwards  the 
demandant  released  all  his  right  to  A. ;  there,  although  A.  could 
not  plead  this  release,  because  from  the  time  when  B.  entered 
into  the  warranty  A.  was  not  before  the  Court,  yet  B.  might 
plead  this  release,  or  might  plead  a  release  to  himself  from  the 
demandant. 

5.  The  demandant  might  release  to  the  vouchee,  although  the 
vouchee  had  nothing  in  the  land  ;  for  when  the  vouchee  entered 
into  the  warranty,  he  became  tenant  to  the  demandant,  and 
might  render  the  land  to  him  on  account  of  the  privity  which 
was  between  them.  And  if  a  fine  were  levied  by  a  vouchee  to 
a  demandant,  or  by  a  demandant  to  a  vouchee,  it  would  be  good, 
because  the  vouchee  was  supposed  to  have  the  freehold. 

G.  If  the  vouchee  was  present  in  court,  he  immediately  entered 
into  the  warranty  ;  in  which  case,  the  entry  in  the  record  was 
thus:  "  And  the  said  William,  in  his  proper  person,  cometh  and 
defendeth  his  right,  when,  &c.  and  thereupon  voucheth  to  war- 
ranty Roger  Blagrave,  Esq.  who  is  present  here  in  court,  in  his 
proper  person,  and  freely  warranteth  to  him  the  tenements  afore- 
said." 

7.  It  Ircquenlly  happened,  that  neither  the  tenant  nor  the 
person  vouched  could  conveniently  appear  personally  in  court, 
in  which  case  they  made  warrants  of  attorney  to  some  other 
person  to  appear  in  their  stead.  The  warrant  of  attorney  of  the 
tenant  to  the  piacipc  was  thus :  "  A.  B.  puts  in  his  place  C.  D. 
and  E.  F,,  his  attorneys,  jointly  and  severally,  against  J.   B.,  to 
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gain  or  lose  in  a  plea  of  land,"  &.c.     And  if  the  person  who 
came  in   as  vouchee  made  a  warrant  of  attorney,  it  was  thus: 
"J.  K.,  whom  A.  B.  voucheth  to  warranty,  putteth  in  his  place 
L.  M.  and  N.   O.,  his  attorneys,  jointly  and  severally,  against      . 
J.  B.,  to  gain  or  lose  in  a  plea  of  land,"  8cc. 

8.  These  warrants  of  attorney  must  have  been  acknowledged 
either  before  a  Judge,  who  was  to  sign  them,  or  before  the 
Justices  of  assize  where  the  lands  lay  ;  or  else  before  commis- 
sioners appointed  by  a  writ  of  dedimus  potestatem  de  attormUo 

fackndo;  who  certified  the  names  of  the  persons  whom  the 
tenant  and  vouchee  appointed  for  their  attorneys,  under  their 
hands  and  seals. 

9.  This  writ  of  dedimus  potestatem  was  not  founded  on  the  Fitz.  N.  B.  17. 
statute  of  Carlisle,  which  only  extended  to  persons  intending  to 
acknowledge  fines,  but  was  a  writ  provided  by  the  common  law, 

to  enable  persons  sued  in  real  actions,  who  could  not  appear  per- 
sonally in  court,  to  appoint  attorneys  in  their  stead  ;  and  where 
a  common  recovery  was  suffered  in  this  manner,  the  warrant  of 
attorney  was  the  foundation  of  the  recovery,  all  the  subsequent 
proceedings  being,  in  fact,  mere  matters  of  form. 

10.  If  a  tenant  or  vouchee,  who  had  appointed  an  attorney  Wynne  v. 

„       ^    .  1-    1  1     /»  1       4i  Wynne,  infra. 

for  the  purpose  of  suffermg  a  recovery,  died  betore  such  attorney 
had  actually  appeared  for  him,  the  recovery  would  be  void : 
because  the  death  of  such  tenant  or  vouchee  was  a  determination 
of  the  warrant  of  attorney ;  and  that  circumstance  might  be 
averred,  it  not  being  contrary  to  the  record. 

11.  If  the  warrant  of  attorney  appeared  to  have  been  given  EoWerow  r. 
after  judgment,  the  recovery   would   be  void;  for  the  writ  ot 
dedimus  potestatem  de  attoruato  faciendo  recited,  that  the  writ  of 

entry  was  pending,  which  was  not  the  case  after  judgment;  and 
the  appearance  of  the  attorney  before  the  warrant  was  made  was 
without  authority,  and  therefore  void. 

12.  The  acknowledgment  of  a  warrant  of  attorney  might  be 

void,  and,  of  consequence,  the  recovery  suffered  pursuant  to  such  Infra,  v.  li. 
warrant,  on  account  of  any  legal  disability  in  the  person  who 
acknowledged  it;  and  such  disability  might  be  averred;  in 
which  it  differed  from  the  acknowledgement  of  a  fine  before 
commissioners  appointed  by  a  writ  of  dedimus  potestatem :  for 
the  acknowlcdgniont  of  a  fine  was  the  assent  of  the  party  to 
the  accommodation  of  the  suit,  by  which  it  was  absolutely  com- 
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pleted,  and  the  entry  of  tlie  concord  was  the  same  as  entering 
up  judgment;  but  the  acknowledgment  of  a  warrant  of  attorney 
to  suffer  a  recovery,  was  nothing  more  than  a  judicial  mode  of 
appointing  another  person  to  appear  in  court  for  the  tenant  or 
vouchee,  and  was  no  part  of  the  record ;  hence  those  two  acts 
were  attended  with  very  different  consequences. 

13.  By  the  statute  23  Eliz.  c.  3.  s.  5.  it  is  enacted,  that  every 
person  who  shall  take  the  knowledge  of  any  warrant  of  attorney, 
of  any  tenant  or  vouchee,  for  suffering  of  any  common  recovery, 
shall,  with  the  certificate  of  the  warrant  of  attorney,  certify  also 
the  day  and  year  whereon  the  same  was  acknowledged.  And 
that  no  person  who  takes  any  such  knowledge  of  any  warrant 
for  any  recovery,  shall  be  bound  to  certify  such  warrant,  except 
it  be  within  one  year  next  after  the  same  knowledge  taken  ;  and 
that  no  clerk  or  officer  shall  receive  any  writ  of  entry  whereupon 
any  common  recovery  was  thereafter  to  pass,  unless  the  day  of 
knowledge  of  the  warrant  appeared  in  or  by  such  certificate. 

14.  It  has  been  held  by  the  Court  of  Common  Pleas,  that  where 
there  were  several  vouchees,  they  must  all  have  joined  in  one 
warrant  of  attorney  ;  for  though  all  the  vouchees  should  appoint 
the  same  attorney,  yet  if  there  were  several  warrants  of  attorney, 
and  several  captions,  the  recovery  would  not  be  allowed  to  pass. 

15.  By  a  rule  of  court  made  in  Hil.  14  Geo.  III.  for  the  more 
effectual  and  certain  proof  of  the  due  acknowledgment  of  war- 
rants of  attorney  taken  from  the  tenants  or  vouchees  in  common 
recoveries,  by  virtue  of  any  writ  o{  dedimus  potestatem,  it  is  ordered 
by  the  Court,  "that  no  common  recovery,  wherein  the  tenant  or 
tenants,  vouchee  or  voucliees,  or  any  of  them,  shall  appear  and 
defend  by  attorney,  shall  be  arraigned  at  the  bar,  unless  an  affi- 
davit or  affidavits  in  writing,  on  parchment,  shall  be  made  and 
annexed  to  a  copy  of  the  precipe,  and  warrant  or  warrants  of 
attorney,  acknowledged  by  such  tenant  or  tenants,  vouchee  or 
vouchees,  by  virtue  of  any  writ  or  writs  of  dedimus  potestatem; 
in  which  affidavit  or  affidavits,  the  person  or  persons  making  the 
same,  shall  swear  that  he  or  they  knew  the  party  or  parties 
acknowledging  such  warrant  or  warrants  of  attorney ;  that  the 
same  was  or  were  duly  signed  and  acknowledged  upon  the  day 
and  year,  or  several  days  and  years,  mentioned  in  the  caption  or 
several  captions  thereof;  that  the  party  or  parties  acknowledg- 
ing, and  also  the  commissioners  taking  the  same,  were  all  of  full 
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age  and   competent   understandinL!; ;  that  the  femes  covert  (if  Vide  supra,  ut, 

X  II  1  I  1  1.    r  ,     •      35.C.  5.  b.  11. 

any)  were  solely  and  separately  examined,  apart  Irom  tneir 
husbands,  and  freely  and  voluntarily  consented  to  acknowledge 
the  same;  that  all  the  said  parties  knew  the  said  warrant  or 
warrants  of  attorney  was  or  were  intended  for  suffering  a  com- 
mon recovery  to  pass  his,  her,  or  their  estate  or  estates ;  and 
further,  that  the  razure  or  razures,  interlineation  or  interlinea- 
tions (if  any)  in  the  body  or  caption  of  such  original  warrant  or 
warrants  of  attorney,  was  or  were  made  before  the  said  parties 
or  any  of  them  signed  the  said  warrant  or  warrants,  and  before 
the  commissioners  signed  the  said  caption  or  captions  :  which 
affidavit  or  affidavits  (together  with  the  said  copy  of  the  prcccipe, 
and  warrant  or  warrants  of  attorney,  whereunto  the  same  shall 
be  annexed,)  shall  be  filed  in  the  office  of  inrolment  of  writs  for 
fines  and  recoveries.  And  it  is  ordered,  that  all  and  every  such 
affidavit  or  affidavits  as  aforesaid,  shall  be  made  by  some  attorney 
or  attorneys  of  the  courts  of  Westminster-hall,  or  of  the  sessions 
in  Wales,  or  of  the  counties  palatine  of  Chester,  Lancaster,  or 
Durham  ;  and  shall  be  sworn  before  a  person  duly  authorized  to 
take  affidavits  in  this  court,  except  where  the  party  or  parties 
respectively,  at  the  time  of  their  acknowledging  such  warrant  or 
warrants  of  attorney,  shall  be  in  that  part  of  Great  Britain 
called  Scotland,  or  in  Ireland,  or  in  some  other  parts  beyond  the 
seas.  And  in  case  the  said  party  or  parties  shall  be  in  Scotland, 
then  the  said  affidavit  or  affidavits  shall  be  made  by  one  of  the 
clerks  of  his  Majesty's  signet,  and  sworn  before  one  of  the 
Judges,  or  other  persons  duly  authorized  to  take  affidavits  or 
depositions  in  the  Court  of  Session,  or  Court  of  Exchequer,  in 
that  part  of  the  United  Kingdom.  But  if  the  said  party  or 
parties  shall  be  in  Ireland,  or  in  any  other  parts  beyond  the  seas, 
then  the  said  affidavit  or  affidavits  shall  be  made  by  one  of  the 
commissioners  who  hath  taken  the  acknowledgment  of  such 
warrant  or  warrants  of  attorney,  and  shall  be  sworn  either  before 
some  person  duly  authorized  to  take  affidavits  in  this  court,  or 
before  some  magistrate  of  the  place  where  such  acknowledgment 
shall  be  taken,  having  authority  to  administer  an  oath,  and  in  the 
presence  of  a  public  notary,  which  notary  shall  also  certify  in 
writing,  under  his  hand  and  seal,  as  well  the  due  administering  7  Tauai.  573. 
of  the  said  oath,  as  also  the  name,  signature,  and  office  of  the 
magistrate  administering  the  same." 
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16,  By  a  rule  of  court  made  iu  Mich.  29  Geo.  III.  it  is 
ordered,  tliat  no  connuon  recovery  be  suffered  to  pass,  unless  the 
taking  of  the  warrants  of  attorney  be  before  one  of  the  Justices 
or  Barons  of  liis  Majesty's  courts  of  record  at  Westminster,  or 
one  of  the  Serjeants  at  Law,  unless  an  affidavit  be  made  and 
filed,  stating  that  the  commissioners  taking  the  same  are  either 

Exparte  barristers  of  five  years'  standincr,  or  solicitors  or  attorneys  of 

AVoislev,  2  H.  -^  ='  •' 

I'.iack,  U.  275.  some  of  the  courts  in  Westminster-hall,  the  Judges  of  the  Court 
of  Session  or  Exchequer,  or  advocates  or  clerks  of  the  signet  of 
five  years'  standing,  in  Scotland. 

17.  [By  a  rule  of  court  in  Easter  term,  1828,  9  Geo.  IV.,  it  is 
ordered,  that  from  and  after  the  first  day  of  the  next  term,  when 
the  acknowledgments  of  any  person  or  persons  levying  fines  or 
suffering  recoveries,  shall  be  taken  before  commissioners,  one 
at  least  of  the  commissioners  for  the  taking  the  acknowledgment 
of  any  party  to  such  fine  or  recovery,  shall  be  a  person  who  is 
not  concerned  as  the  attorney,  solicitor,  or  agent,  or  clerk  to  the 
attorney,  solicitor,  or  agent  of  any  party  thereto,  and  that  in  the 
affidavit  to  be  made  of  the  due  taking  of  such  acknowledgment, 
it  shall  be  deposed,  in  addition  to  the  facts  now  required  by  the 
rules  of  the  Court  to  be  included  in  such  affidavit,  that  one  (at 
least)  of  the  commissioners  taking  such  acknowledgment  is  not 
the  attorney,  solicitor,  or  agent,  or  clerk  to  the  attorney,  solicitor, 
or  agent  of  any  of  the  parties  to  the  fine  or  recovery  for  the  tak- 
ing the  acknowledgment  to  which  the  commission,  under  which 
he  has  acted,  has  been  issued,  and  the  name  and  residence  of 
such  commissioner  shall  be  stated  in  such  affidavit. 

Tit. 35. CO.  18.  Then  follows  the  order  mentioned  in  a  preceding  page,  re- 

specting the  examination  of  mairied  women,  {a)  And  it  is  fur- 
ther ordered,  that  from  and  after  the  first  day  of  the  next  term, 
the  affidavit  of  the  due  taking  of  any  acknowledgment  to  any 
fine  or  recovery  shall  be  in  the  form  thereunto  annexed,  with 
such  variations  only  as  the  circumstances  of  the  case  shall  render 
necessary,  and  that  the  party  or  parties  making  the  same  do 
pursue  the  exact  words  of  such  form,  and  do  not,  unless  abso- 
lutely necessary,  substitute  others  which  he  or  they  may  think 

(n)  [For  tlie  General  Orders  of  the  Court  of  C.  1j.  respecting  the  nekiiowlcdg-mciit  of 
deeds  by  married  women,  under  tiie  provisions  of  the  stat.  3  &  4  Will.  4.c.  74.,  see 
the  Appendix  to  tliis  work.] 


11. 
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synonymous  thereto.  And,  lastly,  to  avoid  the  delay  and  ex- 
pense occasioned  by  any  variance  in  the  names  of  any  of  the 
parties  making  such  acknowledgments  between  their  signature 
thereto,  and  the  pracipe  prefixed  to  such  acknowledgment,  or 
the  (kdifjius  poleslatem  under  which  the  same  is  taken.  It  is  or- 
dered that  the  commissioners,  before  they  sign  their  names  to  the 
caption  of  such  acknowledgment,  do  take  care  that  the  signa- 
tures of  the  parties  correspond  with  the  prcccipe  and  chdimus, 
and  that  if  any  of  the  names  are  not  correctly  stated  in  the  ikd'i- 
mus  they  forbear  to  take  the  acknowledgment  until  the  writ  shall 
have  been  amended  by  the  proper  officer.] 

19.  By  a  rule  of  court  made  in  Trin.  30  Geo.  III.  it  is  ordered,  i  "•  l^'^ck.  R. 

•'  p.  527. 

that  from  and  after  the  first  day  of  Mich,  term  then  next  en- 
suing, in  every  common  recovery  wherein  the  tenant  or  tenants, 
or  the  vouchee  or  vouchees,  warrant  or  warrants  of  attorney 
shall  be  taken  under  a  dedimus  potestatem,  there  shall  be  written 
on  every  copy  of  the  prcccipe,  and  of  such  warrant  of  attorney 
having  such  affidavit  or  affidavits  as  is  or  are  required  by  the  rule 
of  this  Court  made  in  Hil.  14  Geo.  III.  thereto  annexed,  the  allo- 
catur of  the  Lord  Chief  Justice,  or  some  one  other  of  the  Jus- 
tices of  this  Court,  in  the  same  or  like  manner  as  aUocutnrs  are 
now  written  on  fines  taken  by  dedimus  potestatem ;  and  the  copy 
of  the  prcEcipe  and  warrant  or  warrants  of  attorney  with  the  allo- 
catur thereon,  shall  be  filed  as  directed  by  the  said  rule  ;  and 
that  at  the  time  of  signing  such  allocatur,  the  writ  of  entry  for 
such  common  recovery  shall  be  produced  before  the  Judge  sign- 
ing such  allocatur,  who  may  mark  such  writ  with  his  title, 
name,  or  initials  thereon  ;  and  such  writ  shall  also  be  produced 
at  the  time  of  the  arraignment  of  such  recovery. 

20.  If  the  person  whom  the  tenant  vouched  was  not  in  court,  Writofsum- 

.  .  ,   moneas  ad  war- 

then  a  writ  of  summoneas  ad  icarrantizandum  issued,  to  compel  lantuaadum. 

the  vouchee  to  appear  in  court,  and  warrant  the  land. 

21.  In  adversary  suits,  if  upon  a  writ  o^  summoneas  ad  tvarran-  Booth,  43. 
tizandum,  the  sheriff  returned  the  vouchee  summoned,  and  the  ^  f^si,  \q\  b. 
vouchee  made  default,  a  capias  ad  valentiam  issued  for  the  te- 
nant.    But  if  the  sheriff"  returned  nihil  upon  the  summons,  an 

alias  and  a  pluries  issued,  and  then  a  sequatur  sub  suo  periculo  ; 
and  if  the  vouchee  still  made  default,  judgment  was  given  for 
the  demandant ;  but  no  judgment  was  given  for  the  tenant,  be- 
cause it  appeared  that  the  vouchee  had  not  assets. 
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22.  Where  the  vouchee,  who  came  in  upon  a  writ  o{  summoneas, 

appeared  by  attorney,  the  warrant  ought  to  bear  date  after  the 

teste  of  the  writ  of  sjinnnoueas.     But  still  the  omission  of  this 

circumstance  would  not  invalidate  a  recovery. 

Wynne  V.  23.  In  a  writ  of  error  to  reverse  a  common  recovery,  the  error 

T.  kaym.  16.     insisted  on  was,  that  the  warrant  of  attorney  of  the  vouchee  bore 

1  Lev."i30.        <^^te  before  the  writ  of  summoneas ;  to  which  it  was  answered, 

that  the  vouchee  might  appear  in  person  without  any  writ  of 
summons,  and  therefore  that  the  recovery  was  good,  and  the  pro- 
cess void. 

The  Court  said,  that  a  common  recovery  being  a  common  as- 
surance, they  would  intend  another  warrant  of  attorney,  made  in 
due  time. 

24.  By  the  common  law,  a  writ  of  summoneas  ad  ivarrantizan- 
durn  had  nine  returns.  By  the  statute  16  Cha.  2.  c.  16.  s.  10. 
the  returns  were  abridged  to  five  ;  and  now,  by  the  statute 
24  Geo.  2.  c.  48.  s.  8.  they  are  reduced  to  four  inclusive :  as  if 
the  writ  of  entry  was  returnable  on  the  morrow  of  All  Souls,  then 
the  writ  of  summ,oneas  must  be  returnable  from  the  day  of  St. 
Martin  in  fifteen  days,  being  the  fourth  and  last  return  of 
Michaelmas  term.  And  if  there  were  three  vouchers,  the  writ  of 
summons  for  the  second  vouchee  was  to  be  returnable  four  re- 
turns, both  inclusive,  from  the  return  of  the  summons  of  the  first 
vouchee  :  and  writs  of  summons  were  tested  four  days  inclusive 
from  the  writ  of  entry. 

25.  The  Court  of  Common  Pleas  would  not  enlarge  the  return 
of  a  writ  of  summons,  so  as  to  make  a  term  intervene  between 
the  teste  and  the  return. 

Barnard  v.  26.  Thus  where  a  motion  was  made  in  Easter  term,  18  Geo.  III. 

2  Bbck.  Rep.    ^^^^  ^^^  ^^"^  °^  summons  in  five  recoveries  might  be  tested  in 
^^^^'  the  Michaelmas  term  preceding,  and  be  made  returnable  in  that 

Easter  term,  instead  of  the  usual  course  authorized  by  the  statute 
24  Geo.  2.  c.  48.,  which  was,  that  it  should  be  tested  the  fourth  day 
inclusive  from  the  return  of  the  writ  of  entry,  and  be  returnable 
the  fourth  return  after  the  return  of  the  writ  of  entry ;  in  conse- 
quence of  which,  writs  of  summons  must  have  been  returnable 
either  in  the  same  term  in  which  they  were  tested,  or  at  furthest, 
in  the  very  next  term.  The  occasion  of  this  application  was, 
that  Earl  Cowper,  the  vouchee,  had  acknowledged  the  warrants 
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of  attorney  to  apjjcar  to  the  summons,  before  commissioners  ap- 
pointed by  dedimus  (which  recited  the  summons  as  returnable  in 
the  preceding  Hilary  term)  at  Florence,  on  the  13th  of  Decem- 
ber, 1777,  but  they  did  not  arrive  in  England  till  after  the  end  of 
Hilary  term ;  and  as  the  return  was  usually  of  the  same  term 
wherein  the  recovery  was  in  fact  arraigned  at  bar,  and  the  teste 
must  precede  the  actual  acknowledgment  of  the  warrant  of  at- 
torney by  the  vouchee,  this  proceeding  could  not  be  made  regular, 
without  suing  out  a  writ  of  summons  with  a  much  longer  return 
than  the  course  of  practice  would  allow.  The  like  inconvenience 
must  have  occurred  whenever  the  vouchee  dwelt  in  any  dis- 
tant country,  as  the  East  or  West  Indies  ;  but  that  objection  had 
been  used  to  be  cured  in  a  very  unwarrantable  manner,  by  alter- 
ing the  date  of  the  caption  after  it  arrived  in  England,  so  as  to 
suit  the  term  in  which  the  recovery  was  arraigned,  till  the  late 
rule  of  the  Court  in  Hilary  term,  14  Geo.  III.  (which  directed,  z/i^cr 
alia,  an  affidavit  to  be  made  of  the  true  time  of  taking  the  cap- 
tion) put  a  stop  to  this,  among  other  gross  irregularities  in  the 
practice  of  suffering  recoveries. 

The  Court  conceived  that  they  had  not  power  to  make  such 
a  rule,  or  at  least  that  as  they  could  not  foresee  all  its  conse- 
quences, it  would  be  highly  imprudent  to  authorize  such  a  pro- 
ceeding by  a  previous  direction  from  the  Bench  ;  but  intimated 
that  no  blame  should  fall  on  the  officer  who  should  make  out  the 
process  as  prayed  for,  but  the  same  to  be  at  the  hazard  of  the 
parties,  and  without  prejudice  to  any  future  question  that  might 
arise  on  the  validity  of  such  recoveries. 

27.  A  motion  similar  to  this  one  was  made  in  Mich.  19  Geo.  III.,  Gibbons  v. 
and  received  the  same  denial  from  the  Court.     The  facts  were,  ^  iTiickTiep. 
that  the  dedimus  was  tested  the  26th  February,  1777,  and  recited  l'^^^^- 
a  writ  of  summons  returnable  the  first  day  of  Easter  term,  1777  ; 
so  that  properly  the  summons  should  have  been  returnable,  and 
the  recovery  had,  in  Hilary,  1778,  which  the  distance  rendered 
impossible.     Therefore,  on  application  to  the  Master  of  the  Rolls, 
he  ordered  the  cursitor  to  make  out  a  writ  of  entry  returnable  in 
Michaelmas  term,  1777  ;  upon  which  the  officer  made  out  a  writ 
of  summons  returnable  in  the  next  Hilary  term,  of  which  term 
the  tenant's  appearance  was  entered;  and  then  they  imparled 
from  Hilary  to  Easter,  from  Easter  to  Trinity,  and  from  Trinity 
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Of  judgment. 


1  Inst.  9  b. 


Burton's  case, 
ante,  c.  2. 


It  related  to 
the  return-day 
of  the  writ. 
4  Rep.  71  a. 
Pigot,  59. 
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to  Michaelmas,  when  the  recovery  was  arraigned.     And  if  the 
vouchee  was  then  living,  it  was  apprehended  that  the  recovery 
would  be  valid  ;  but  if  he  was  dead,  it  would  be  erroneous. 

28.  In  consequence  of  the  default  made  by  the  person  who 
was  last  vouched  in  a  common  recovery,  and  his  departure  in 
despite  of  the  court,  judgment  was  given  that  the  demandant 
shoidd  recover  seisin  of  the  lands  in  question,  and  that  the  tenant 
should  recover  against  the  vouchee  lands  of  equal  value  to  those 
warranted  by  him,  and  lost  by  liis  default:  and  as  soon  as  judg- 
ment was  given,  the  recovery  became  binding  on  all  the  parties 
to  it,  and  their  heirs. 

29.  The  entry  of  the  judgment  upon  the  record  was  thus — 
"  Therefore  it  is  considered  that  the  aforesaid  W.  G.  (demand- 
ant) do  recover  his  seisin  against  the  said  W.  L.  (tenant)  of  the 
tenements  aforesaid,  with  the  appurtenances  ;  and  that  the  said 
W.  L.  have  of  the  lands  of  the  aforesaid  A.  B.  (the  vouchee)  to 
the  value,"  &c. 

30.  In  every  common  recovery  the  demandant  acquired  by 
the  judgment  the  fee  simple  of  the  lands  recovered,  although  the 
word  hehs  was  not  mentioned ;  because  the  writ  being  brought 
for  the  absolute  property  of  the  lands,  if  judgment  was  obtained, 
it  must  be  for  so  much  as  was  demanded  in  the  writ ;  and  in  all 
adversary  suits,  every  recoveror  recovered  a  fee  simple. 

31.  If  judgment  was  given  in  a  common  recovery  before  the 
return  of  the  writ  of  entry,  or  where  the  vouchee  was  summoned, 
before  the  return  of  the  writ  of  summoneas,  it  was  void  ;  because 
the  court  had  no  power  to  proceed  until  the  return  of  the  writ  of 
entry,  and  the  appearance  of  the  vouchee  :  for  the  parties  were 
not  supposed  to  appear  until  the  return  of  that  process,  which 
issued  for  the  sole  purpose  of  bringing  them  into  court. 

32.  In  every  species  of  action  the  death  of  either  of  the  con- 
tending parties  puts  an  end  to  the  suit ;  and  therefore,  in  a  com- 
mon recovery,  if  either  the  demandant,  the  tenant,  or  any  of  the 
vouchees,  died  before  judgment  was  given,  the  recovery  was 
void. 

33.  Judgments  however  are  not  always  considered  as  having 
been  given  on  the  day  on  which  they  are  pronounce^;!,  but  have 
frequently  a  relation  to  t  he^  ifi  i;st^  o  r  _s  o  m  e  other  day  ofuic  term  in 
which  they  are  given.  And  if  all  the  parties  were  living  on  the 
day  to  which  the  judgment  related,  the  recovery  would  be  good  ; 
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for  the  judges  took  no  notice  of  the  day  on  which  the  recovery 
was  passed  in  court. 

34.  It  has  been  stated,  that  all  judgments  relate  to  the  first  Tit.  35.  e.  2. 
day  of  the  term.     But  in  the  case  of  a  common  recovery,  if  the 

writ  of  entry  was  returnable  on  the  second  or  any  other  return 
day  of  the  term,  the  judgment  then  related  to  that  return  day, 
and  not  to  the  first  day  of  the  term ;  for  the  courts  would  not  Selwyn  «. 

.  .  r  Selwyn, 

consider  the  judgment  to  have  been  given  prior  to  the  return  of  2  Burr.  ii3i. 
the  writ  of  entry.  And  where  the  term,  by  the  proceedings  in 
it,  suffered  a  division,  as  where  any  process  issued  during  the 
continuance  of  the  term,  then  the  judgment  related  to  the 
essoign  day  of  the  return  of  that  process,  and  not  to  the  first  day 
of  the  term. 

35.  It  followed,  that  when  the  vouchee  in  a  common  recovery 
appeared  in  person  at  the  return  day  of  the  writ  of  entry,  there 
the  judgment  related  to  the  return  day  of  the  writ  of  entry,  and 
was  considered  in  law  as  having  been  given  on  that  day.  But 
if  the  vouchee  appeared  upon  a  writ  of  summoneas  ad  warranti- 
zandum,  there  the  judgment  related  to  the  day  of  the  return  of 
that  writ.  And  if  the  parties  were  alive  at  any  time  of  the 
return  day,  the  recovery  w  ould  be  good ;  for  the  law  made  no 
fractions  of  a  day,  but  every  act  of  record  was  supposed  to  be 
done  on  the  first  instant  of  the  day. 

36.  Edward  Shelley  suffered  a  common  recovery,  in  which  he  Shelley's  case, 
was  vouched  by  attorney  on  the  9th  of  October,  which  was  then        ^^' 

the  first  day  of  Michaelmas  term,  and  died  before  six  in  the 
morning  of  that  day  :  the  recovery  was  passed  the  same  day 
about  ten  o'clock. 

It  was  adjudged,  that  the  death  of  Edward  Shelley  did  not 
invalidate  the  recovery,  for  the  writ  of  entry  was  returnable  on 
the  octave  of  St.  Michael,  and  the  judgment  had  relation  to  that 
day,  which  was  the  said  9th  day  of  October,  on  which  day  the 
vouchee  was  aUve  ;  and  the  law  makes  no  fractions  of  a  day. 

37.  If  a  warrant  of  attorney  bore  date  after  the  return  day  of 
the  writ  of  entry,  on  which  a  recovery  was  suffered,  the  recovery 
would  be  void  ;  because  the  judgment  related  back  to  the  return 
day  of  the  writ  of  entry. 

38.  A  writ  of  entry    was  returnable  on   the  octave  of  St.  BoKlerow  v. 

.     Flitter 

Michael,  which   was   the   9th   of  October;  the   writ   of  dedi-  Uyer,2-20a. 
mus  potestatem   de   attornato  faciendo  bore   date   the    1 1th   of 
VOL.    v.  Y 
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October,    and    the   mittimus  thereof    bore    date   the   30th    of 
October. 

It  was  adjudged,  that  the  recovery  was  erroneous  ;  because 
the  judgment,  on  whatever  day  of  the  term  it  was  given,  related 
back  to  the  return  day  of  the  writ  of  entry,  which  was  tlie  first 
day  of  the  term  ;  so  that  the  warrant  of  attorney  was  made  after 
the  time  when  the  judgment  was  supposed  to  be  given. 

39.  If  a  vouchee  in  a  common  recovery,  who  came  in  upon  a 
writ  of  smntnoneas,  and  appeared  by  attorney,  died  before  the 
return  of  the  writ  of  siimmoneas,  the  recovery  was  void  ;  because 
the  judgment  could  not  possibly  have  been  given  in  such  reco- 
very until  the  vouchee  had  appeared  in  court  and  made  default; 
and  as  the  vouchee  could  not  appear  until  the  return  of  that 
process  which  issued  for  the  sole  purpose  of  bringing  him  into 
court,  it  followed  that  judgment  must  have  been  given  after  the 
death  of  the  vouchee,  which  was  a  determination  of  the  warrant 
of  attorney.  And  these  facts,  being  collateral  to  the  record, 
mitiht  be  assigned  for  error, 
Wynne  r.  40.  Thus  in  a  writ  of  error  to  reverse  a  common  recovery,  it 

1  Wils.R.  35.  appeared  by  the  record  that  a  writ  of  entry  siw  disseisin  en  k  post 
was  brought  by  Sir  Walkin  Williams  Wynn,  returnable  quiuden. 
Pasch.,  13  Geo.  II.  against  William  Thomas,  who  appeared  in 
person  and  vouched  James  Apperley  and  Alithea  his  wife ; 
whereupon  a  writ  of  summoneas  ad  vmrrmilizaiiduni  was  awarded, 
returnable  in  crastiiio  Ascensionis  Domini  (which  was  on  the  16th 
of  May,)  on  which  day  the  same  James  Apperley  and  Alithea 
his  wife  appeared  by  Josiah  Hodgson  their  attorney,  and  entered 
into  warranty,  and  vouched  over  the  common  vouchee,  who 
made  default,  whereupon  judgment  was  given,  and  a  writ  of 
seisin  awarded ;  and  the  sheriff  returned  that  he  had  delivered 
seisin.  The  error  assigned  was,  that  Alithea  died  before  judg- 
ment was  given  in  the  said  recovery,  and  for  this  the  plaintiff  in 
error  prayed  that  the  recovery  might  be  reversed.  Issue  was 
joined  that  Alithea  did  not  die  before  judgment.  A  special 
verdict  was  found,  that  Alithea  died  on  the  10th  day  of  May, 
six  days  before  the  return  of  the  writ  ot  sumnioneas  ad  xoarranti- 
MSS  note.  zandiim ;  but  whether  she  died  before  judgment  or  not,  the  jurors 
left  to  the  opinion  of  the  Court.  This  case  was  argued  on  behalf 
of  the  plaintiff  in  error  by  Mr.  Clive,  who  made  two  points : 
First,  That  the  death  of  Alithea  Apperley,  vouchee  and  tenant  in 
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tail,  as  found  by  the  special  verdict,  made  the  judgment  in  the 
common  recovery  erroneous.     Secondly,  That  upon  tlie  whole 
record,  and  the  continuances  as  entered,  the  judgment  appeared 
to  be  given,  and  the  recovery  passed,  after  the  death  of  the 
vouchee,  and  could  not  be  made  good  by  relation,  as  a  judgment 
of  recovery  in  her  lifetime.     In  support  of  these  positions  he 
argued   that  recoveries  were  erroneous  where  the  vouchee  or 
other  necessary  party  did   not  appear,  either  in  person  or  by 
attorney;  for  without  an  appearance  there  could  be  no  warranty, 
no  vouching  over  the  common  vouchee,  and  consequently  no 
judgment.     In  this  case  Alithea  the  vouchee  did  not  appear 
in  person  ;  the  first  consideration  therefore  was,  whether  the  ap- 
pearance of  Josiah  Hodgson,  her  attorney,  was  a  proper  appear- 
ance or  not.     And,  with  regard  to  that  matter,  taking  the  facts 
simply  as  they  appear  on  the  record,  the  vouchee  neither  ap- 
peared in  person  nor  by  attorney,  for  the  death  of  the  vouchee, 
before  the  time  when  the  attorney  actually  ajipeared,  was  a  de- 
termination of  the  warrant  of  attorney.     In  the  case  of  Wynne  Ante,  s.  23. 
V.  Lloyd  the  error  assigned  was,  that  there  was  no  warrant  of 
attorney  at  the  time  of  appearance,  for  it  appeared  the  teste  of 
the  warrant   of  attorney  was  after  appearance  :  the   Court   in 
effect  agreed,  that  an  appearance,  without  a  warrant  of  attorney, 
was  error,  even  in  the  case  of  a  person  of  full  age  ;  but  they 
made  the  recovery  good  by  an  intendment,  that  the  vouchee 
came  in  gratis  before  the  writ  of  summons,  and  made  a  new 
warrant  of  attorney  in  due  time  ;  which  showed  there  must  be 
a  w^arrant  of  attorney  whenever  the  vouchee  appeared  by  attor- 
ney.    If  a  tenant  in  tail  within  age  is  vouched  in   a  common  Darcyv. 
recovery,  and  appears  by  attorney,  it  may  be  assigned  for  error ;  Palmer,' 224. 
for  such  an  appearance  is  void.     If  warrants  of  attorney  were  Uaunut '^'cro 
not  duly  tiled,  it  was  error  sufficient  to  reverse  or  arrest  a  judg-  l^liz.  739. 
ment  after  verdict,  before  the  statutes  32  Hen.  8.  c.  30.  and 
18  Eliz.  c.  14.  ;  and  since  these  statutes,  it  is  still  error,  except 
after  verdict;  for  the  statute  4  &,  5  Ann.  c.   16.  which  extends 
these  statutes  of  jeofails  to  judgments  by  default,  &c.  (which  is 
the  present  case)  has  a  saving,  so  as  there  be  an  original  writ  or 
bill  and  warrants  of  attorney  duly  filed,  according  to  the  law,  as 
is  now  used.     If  the  want  of  form  in  filing  them  was  error,  want 
of  authority  in  the  attorney,  by  reason  of  the  determination  of 
his  warrant,  was  much  more  erroneous.     Therefore,  if  a  vouchee 
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must  appear  in  person,  or  by  attorney,  before  judgment  can  be 
given ;  and  where  the  appearance  is  by  attorney,  if  such  attorney 
must  have  a  proper  warrant  or  autliority  to  appear,  and  the 
want  of  such  warrant  is  error,  it  is  equally  certain  that  the  death 
of  the  vouchee  before  appearance  is  a  countermand  or  determi- 
nation of  the  warrant  of  attorney  5  for  a  warrant  of  attorney  to 
appear  or  confess  judgment  is  a  naked  authority,  not  coupled 
with  any  interest,  and  no  more  than  an  instrument,  enabling  the 
attorney  to  do  an  act  which  the  principal  himself  might  have 
done  in  person.  And  as  it  is  absurd  to  say  that  a  man  can 
acknowledge  a  judgment  or  appear  in  a  court  of  justice  after  he 
is  dead,  so  it  is  as  unreasonable  to  admit  that  another  person 
should  be  capable  of  representing  him  on  such  occasions.  The 
personal  capacity  of  the  principal,  and  the  derivative  authority 
of  the  attorney,  are  founded  on  the  same  principle,  namely,  the 
life  of  the  party  ;  and  therefore  they  must  both  end  at  his  death. 
1  Inst.  52  b.  If  a  man  gives  a  warrant  of  attorney  to  confess  judgment,  and 
Saik.  8?!  *  dies  before  the  judgment  is  confessed,  the  death  is  a  counter- 
mand. If  a  tenant  or  vouchee  died  before  judgment,  and  judg- 
ment had  afterwards  been  entered,  it  would  be  erroneous.  Thus, 
Jojrden  I'.  where  a  writ  of  error  was  brought  to  reverse  a  judgment  in 

•2  BuUt.  241.  G.  B.  the  error  assigned  was,  that  judgment  was  given  against  a 
dead  person,  the  defendant  dying  after  the  day  of  Nisi  Prius, 
and  before  the  day  in  Bank :  and  the  Court  were  all  of  opinion, 
that  the  judgment  being  given  against  a  defendant  who  was 
dead,  it  was  erroneous,  and  must  be  reversed.  That  case  was 
before  the  statute  17  Car.  2.  c.  8.  which  provides  a  remedy  where 
either  party  dies  after  a  verdict,  and  before  judgment,  and  gives 
a  power  to  enter  up  judgment  within  two  terms  after  the  verdict. 
The  case  was  the  same  at  common  law  before  the  statute 
17  Car.  2.  c.  8.  :  but  by  the  statute  8  8c  9  Will.  3.  c.  11.  s.  6.  it 
is  provided,  that  if  a  plaintiff'  or  defendant  dies  after  an  inter- 
locutory, and  before  a  final  judgment,  the  action  shall  not  abate, 
but  the  plaintiff"  may,  notwithstanding,  proceed  to  a  final  judg- 
ment. These  statutes  show  what  the  common  law  was,  and  how  " 
1  Roll.  Ab.  a  judgment  against  a  dead  person  was  to  be  considered.  If  a 
tenant  in  a  real  action  dies  pending  the  writ,  and  judgment  is 
afterwards  given,  it  is  error,  because  given  against  a  dead  person. 
Thus  the  common  law  stands  with  regard  to  plaintiffs  or  defen- 
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dants  dying  before  judgment  in  real  and  personal  actions;  and 
there  is  no  act  of  parliament  which  alters  the  common  law  in 
this  case.     The  present  action  is  a  real  action ;  it  is  a  writ  of 
entry  upon  a  disseisin;  and  Alithea  Apperley  the  vouchee,  after 
appearance  and  entering  into  the  warranty  (admitting  that  to  be 
the  case,)  was  the  tenant  in  law  ;  and  her  death  before  judgment 
was  the  same  as  if  any  other  tenant  had  died,  in  case  an  action 
had   been  only  between  demandant  and   tenant,  without  any 
vouchee.     Every   vouchee   may   take   advantage   of  any   error 
between  the  other  parties  :  the  second  vouchee  may  assign  error 
between  the  tenant  and  the  first  vouchee.     The  reason  is  because 
the  judgments  are  several  and  distinct;  for  in  every  common 
recovery  there  are  several  judgments,  and  several  recoveries  are 
included  ;  and  it  ought  to  appear  that  all  of  them  are  regular 
and  against  proper  parties,  and  that  all  the  parties  are  before 
the  Court.     Littleton  says,  if  in  a  precipe  quod  reddat  the  tenant  s,  49. 
vouches,  and  the  vouchee  enters  into  a  warranty,  if  afterwards 
the  demandant  releases  to   the   vouchee,   it  is  good :  for   the 
vouchee,  after  he  hath  entered  into  the  warranty,  is  tenant  in  law 
to  the  demandant.     So  in  1  Inst.  265  b.  it  is  said,  that  when  the 
vouchee  enters  into  the  warranty,  he  becomes  tenant  to  the  de- 
mandant, and  may  render  the  land  to  him  in  respect  of  the  privity 
between  them.     These  authorities  show  that  the  same  regularity, 
even  in   process,  is  required   to  bring   in  the  vouchee  upon   a 
voucher,  as  is  requisite  to  bring  in   the  tenant  at  first;  and  that 
the  vouchee,  after  he  hath  agreed  and  entered  into  the  warranty, 
is  considered  in  this  action  as  actual  tenant  of  the  freehold  :  and 
it  has  been  shown,  that  if  the  tenant  dies  before  judgment,  it  is 
error,  and  the  law  is  the  same  if  the  vouchee  dies  before  judg- 
ment.    It  follows,  that  as  the  verdict  finds  the  vouchee  died  rigot,  196. 
upon  the  tenth  of  May,  which  by  the  record  appears  to  be  prior 
in  time  to  any  appearance  of  the  vouchee,  (for  that  was  not 
until  the  16th  of  May,  and  no  judgment  was  or  could  be  given 
till  after  appearance,  that  therefore  it  was  an  erroneous  judgment, 
being  given  after  the  death  of  the  vouchee. 

With  respect  to  the  second  point,  two  objections  were  made 
by  the  counsel  for  the  defendant ;  first,  that  the  assignment  of 
error  and  finding  the  special  verdict,  was  against  the  record  ;  and 
secondly,  that  the  judgment  had  relation  back  to  the  first  day  of 
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the  term,  on  which  day  the  vouchee  was  alive.  The  argument 
respecting  the  first  of  these  objections,  will  be  stated  in  the  last 
chapter  of  this  work. 

As  to  the  second  objection,  it  was  true  that  the  term  to  many 
purposes   was  considered   as  but  one  day,  and  that  a  judgment 
given  the  last  day  of  the  term  related  back  to  the  first  day :  but 
this  rule  was  only  applicable  to  cases  between  plaintiffs  and  de- 
fendants, where  there  was  no  continuance  entered  from  one  day 
to  another  in  the  same  term,  no  fraction  of  the  term  by  any  thing 
appearing  on  the  recoid,  nor  no  injury  to  any  third  person;  as  it 
is  one  entire  transaction  on  the  record  of  that  term,  it  is  all  con- 
sidered as  done  on  the  first  day  of  the  term.     But  this  judgment 
differs  materially   from    the  ordinary   course  of  judgments,  to 
which  the  rule  of  relation  is  generally  applied :  the  record  shows 
that  the  term  cannot,  on  this  occasion,  be  considered  as  one  day, 
for  the  continuance  from  one  day  to  another  shows  that  difTerent 
facts  were  done  on  different  days  in  the   same  term.     On  these 
days  of  continuance  the  parties  might  have  shown  any  matter  to 
the  court ;  they  might  have  shown  on  the  morrow  of  the  Ascen- 
sion that  Alithea   was  dead,  that  she  died  on  the  10th  of  May, 
and  then  the  recovery  would  not  have  passed.     These  continu- 
ances, therefore,  take  away  all  presumption  and  possibility  that 
the  judgment  was  given  on  the  first  day  of  the   term,  for  such 
a     presumption    would    be     directly   contrary    to   the    record ; 
and  it  would    be   an    extraordinary   doctrine    to   say,  that   no 
averment  shall  be  admitted  against  a  record,  and  yet  that  the 
court  shall  be  at  liberty  to  presume  a  matter  against  a  record ; 
viz.  when  the  record  says  a  placitiim  was  pending  on  the  16th 
day  of  May,  that  the  court  should  presume  the  judgment  was 
given  long  before  that  period.     The  relation  or  fiction  of  law,  in 
the  ordinary  course  of  judgments,  is  not  against  the  record; 
and  that  is  the  reason  why  the  court  should  not  consider  this 
judgment  as  given  the  first  day  of  term,  stabilur  piasumptio 
donee  probelur  i)i  conlrarium;  and  here  is  the  highest  evidence 
to  the  contrary,  the  record  itself.     In  Shelley's  case,  the  reco- 
very was  held  to  be  good,  because  he  was  alive  on  the  day  on 
which  judgment  was  given,  though  he  died  before  the  court  sat, 
because  the  court  would  not  allow  a  fraction  of  a  day  ;  but  if  he 
had  died  the  day  before  judgment  was  given,  it  would   have 
been  void  ;  for  although  the  court  would  not  allow  a  fraction  of 
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a  day,  yet  it  would  allow  a  fraction  of  a  term.     All  the  court  did 
in  Shelley's  case,  was  extending  the  relation  to  the  first  instant 
of  the  day,  in   support  of  a  judgment  given  on  that  day.     A 
judgment  shall  have  relation  to  the  first  day  of  the  term,  as  if  it 
was  given  on  that  very  day,  unless  there  is  a  memorandum  to 
the  contrary  on  the  record,  as  where  there  is  a  continuance  of 
the  cause  until  another  day  in  the  same  term,  and  the  present 
cause  was  continued  until  another  day  in  the  same  term.     In 
all  cases  of  judgments  by  defauU,  they  do  not  relate  back  to  the  Buls.  35. 
essoin  day,  which  is  the  first  day  of  term,  but  to  tlie  quarto  die 
post ;  for  the  Court  takes  notice  judicially,  that  the  party  was 
not  demandable  before  that  day,  and  consequently,  could  not  till 
then  be  guilty  of  a  default :  he  might  have  appeared  the  first  day 
of  term,  if  he  pleased,  and  then  the  judgment  would  have  been 
given  on  the  first  day  of  term.     So  here  the  vouchee  might  have 
come  in  gratis  before  the  morrow  of  the  Ascension,  but  she  did 
not ;  there  was  no  appearance  until  that  time,  and,  as  the  judg- 
ment could  not  have  been  given  until  that  day,  it  cannot  relate 
back  to  a  prior  day,  so  as  to  prejudice  a  third  person.     These 
reasons  and  cases  show,  that  judgments  do  not  universally,  and 
in  all  cases,  relate  to  the  first  day  of  term,  and  particularly  that 
the  judgment  in  the  present  case  cannot  have  such  a  relation, 
because  the  record  shows  it  is  impossible  that  it  should. 

This  case  was  several  times  solemnly  argued  at  the  bar  of  the 
King's  Bench;  and  Lord  Chief  Justice  Lee,  for  himself  and  the 
other  Judges,  gave  judgment.  And  in  summing  up  the  argu- 
ments, he  reduced  them  to  these  three  principal  points :  I.  That 
it  was  insisted  on  for  the  defendant  in  error,  that  a  recovery  was 
a  common  assurance  ;  and  as  the  vouchee  had  done  all  he  could 
(if  he  had  lived)  to  perfect  it,  the  Court  would  give  it  an 
equitable  construction,  and  not  suffer  it  to  be  reversed  for  so 
small  a  fault,  if  it  should  be  deemed  one.  II.  That  the  recovery 
should  be  deemed  perfect  from  the  first  day  of  the  term  wherein 
it  was  passed,  and  then  the  vouchee  was  alive.  And  though  the 
judgment  was  actually  given  after  his  death,  yet  that  should 
have  relation  to  the  first  day  of  term,  as  in  the  case  of  many 
other  judgments.  III.  That  as  the  vouchee  appeared  by  attor- 
ney at  the  return  of  the  summons,  and  that  appearance  was  en- 
tered on  record,  this  was  an  error  in  fact  against  the  record, 
which  would  not  be  allowed. 
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To  these  three  objections  to  the  writ  of  error,  the  Court  gave 
these  answers :  that  as  to  the  first,  the  recovery  being  a  com- 
mon assurance,  ought  and  should  be  supported  as  far  as  the  law 
would  allow  of;  but  that  they  could  give  it  no  equitable  con- 
structions which  create  absurdities,  as  it  would  apparently  be  it 
they  should  suffer  judgment  to  be  entered  against  a  dead 
person. 

To  the  second,  that  it  was  very  true  in  many  cases,  where 
judoments  were  entered  in  the  vacation,  they  should  have  rela- 
tion  to  the  first  day  of  the  preceding  term,  but  that  was  never 
the  case  where  continuances  were  entered  on  record  :  for,  when- 
ever there  are  continuances  entered  from  time  to  time  (as  in  the 
case  of  a  recovery),  and  judgment  is  afterwards  given,  that  judg- 
ment can  have  relation  no  farther  backwards  than  to  the  time  of 
the  last  continuance  or  rest ;  and  here  the  time  of  the  last  conti- 
nuance or  rest  was  the  return  of  the  writ  of  summons  ;  for  then 
the  demandant  imparlcs,  and  judgment  was  not,  nor  could  not 
be  given,  till  he  came  again. 

To  the  third,  that  the  death  of  the  vouchee  was  a  collateral 
matter,  not  contrary  to  the  record,  and  therefore  the  plaintiff  was 
not  estopped  from  assigning  it  for  error.  The  recovery  was  there- 
fore reversed. 

41.  In  another  case,  where  a  writ  of  error  was  brought  from 
the  Court  of  Common  Pleas  to  reverse  a  common  recovery,  and 
the  error  assigned  was,  the  death  of  the  vouchee  before  judg- 
ment ;  the  defendants  pleaded  in  tmllo  est  erratum,  which  con- 
fesses the  error  assigned  to  be  true.  Lord  Mansfield  said,  it  was 
plain  that  judgment  could  not  be  given  against  a  man  after  he 
was  dead.  That  there  could  have  been  no  judgment  against  the 
tenant  to  the  pracipe  in  a  common  recovery,  without  a  judgment 
over  in  value  against  the  vouchee;  they  were  all  entered  at  the 
same  time,  and  were  part  of  the  same  proceeding.  The  recovery 
was  unanimously  reversed;  and  it  was  said  that  the  case  of 
Wynne  and  Wynne  was  au  authority  in  point. 

42.  If  a  writ  of  summoneas  was  returnable  on  a  Sunday,  and 
the  vouchee  died  on  that  day,  the  recovery  was  void,  because 
Sunday  being  a  dies  ttonjuridicus,  'judgment  could  not  possibly 
have  been  given  till  the  Monday  following ;  consequently  the 
judgment  must  have  been  given  after  the  death  of  the 
vouchee. 
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43.  Thus,  where  a  writ  of  error  was  brought  in  the  Court  of  Swann  v. 
King's  Bench  from  the  Court  of  Common  Pleas,  to  reverse  a  3  liurr.  1.595. 
common  recovery,  and  the  error  assigned  by  consent  was,  "  that  i 'i'^i^*^;^^?* 

•' '  r>  J  41)0. 526. 

the  day  of  tlie  return  of  the  writ  of  summons  was  on  Sunday, 
the  J3th  of  May,  1750,  on  which  said  13th  of  May,  Edward 
Swann,  the  vouchee  in  the  common  recovery,  died."  Two  ques- 
tions arose  on  this  case.  I.  Whether  the  judgment  could  relate 
to  the  essoin  day  of  the  term,  or  to  any  day  prior  to  the  13th  of 
May,  the  essoin  day  of  the  return?  II.  Whether,  by  law,  a 
valid  judgment  could  possibly  be  given  on  the  day  of  the  return, 
being  Sunday  ? 

Lord  Mansfield  delivered  tlie  resolution  of  the  Court,  that  the 
recovery  was  bad,  because  no  judgment  could,  in  this  case,  be 
supposed  to  be  given  before  the  death  of  the  vouchee.  That  this 
judgment  could  not  relate  to  the  first  day  of  the  term,  because  it 
could  not  be  given  before  the  return  of  the  writ  of  summons, 
which  appears,  by  the  record,  to  be  in  the  term.  That  it  could 
relate  only  to  the  essoin  day  of  the  writ  of  summons,  which  was 
upon  Sunday  ;  and  as  the  courts  do  not  sit  on  a  Sunday,  judg- 
ment could  not  possibly  have  been  given  until  the  Monday, 
when  the  vouchee  was  dead. 

To  reverse  this  iuds-ment  a  writ  of  error  was  brought  in  the  6  Browu  Pari. 
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House  of  Lords,  and,  on  behalf  of  the  plaintiff  it  was  insisted, 
that  Edward  Swann  the  younger,  being  alive  on  the  day  he  was 
called  to  appear,  and  having  appeared  by  his  attorney,  on  the 
return  day  of  the  writ  of  summons  to  warranty,  to  which  day  the 
judgment  in  the  Common  Pleas  must  necessarily  relate,  must  be 
alive  when  the  judgment  was  given  against  him,  and  therefore 
the  recovery  was  good.  That  this  position  follows  from  the  rea- 
sons and  authorities  of  legal  relations  of  judgment,  viz.  that  the 
term  be  considered  in  law  as  one  day.  Judgments  in  general 
relate  to,  or,  in  law,  are  supposed  to  be  given,  and  receive  a  con- 
struction as  if  they  had  been  given,  on  the  first  day  of  the  term, 
and  that  is  the  essoin  day.  But  in  particular  cases,  where  the 
term,  by  the  proceedings  in  it,  suffers  a  division,  as  in  the  pre- 
sent case  by  the  summons  to  warranty,  the  judgment  relates  to 
the  essoin  day  of  that  return  ;  on  which  day,  it  was  admitted  by 
the  record,  that  Edward  Swann  the  younger  was  alive.  It  is, 
however,  objected,  I.  That  the  essoin  day  was  Sunday,  on  which 
day  the  Court  never  sits,  and  so  cannot  be  supposed  to  have 
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given  jndgment  on  that  day.  II.  That  the  Court  never  did  sit 
on  a  Sunday,  nor  could  it  sit  on  that  day,  because  forbid  by  se- 
veral canons  which  were  adopted  by  the  common  law.  To  the 
first  objection  it  was  answered,  that  courts  formerly  commenced 
all  law-business  on  the  essoin  days,  which  were  Sundays  or  fes- 
tivals, and  so  niiglit  pronounce  judgment  on  those  days.  The 
authorities  in  the  books  are  many  and  uniform,  that  the  judg- 
ments given  in  term-time  all  bear  relation  to  that  day,  whether  a 
festival  or  not ;  and  the  reason  is  the  same  where  the  process  is 
returnable  in  the  middle  of  term,  before  the  relation  to  the  essoin 
day  of  that  return.  That  the  entry,  in  the  present  case,  which 
says,  at  wliicli  day  comes  here  as  well  the  said  Thomas  in  his  proper 
person,  as  the  said  George  by  John  Glasse  his  attorney ;  and  the 
said  Edward  being  minmoued,  &;c.  iifceivise  comes,  S^c.  and  after- 
wards departs  in  contempt  of  the  Court,  was  also  an  estoppel  to 
say,  that  the  judgment  was  not  given  on  that  day,  or  that  it  was 
given  on  any  day  before,  or  even  after  that  day.  As  to  the  other 
objection,  it  was  said,  that  the  very  canons  prohibiting,  were 
evidence  of  the  fact  of  sitting  on  a  Sunday ;  and  it  was  further 
proved  by  the  returns  of  the  writs,  all  which  were  formerly  on 
festivals;  and  in  the  year  1763,  nine  returns  out  of  seventeen 
were  on  a  Sunday,  as  appears  by  the  almanack  of  that  year. 
That  it  would  be  strange  for  the  King,  by  his  writ,  to  order  the 
parties  to  appear  on  a  day  on  which  no  Court  was  or  could  be 
held,  if  they  were  not  to  sit  on  that  day.  Besides,  the  many 
cases  of  testing  and  returns  of  writ,  adjourning  terms,  casting  or 
warranting  essoins.  Sec,  all  which  were  equally  objects  of  the 
canon  law,  prove  the  fact  of  courts  actually  sitting  on  Sundays. 
As  to  the  canons,  they  could  only  have  the  same  force  as  in 
other  cases,  u  hen  adopted  ;  viz,  to  subject  to  spiritual  censures, 
but  not  to  invalidate  the  act ;  like  to  the  canons  against  holding 
fairs  on  a  Sunday,  which  was  also  prohibited  by  statute,  under 
temporal  penalties ;  but  the  contract  was  binding,  till  at  last,  by 
another  statute,  the  contract  was  made  invalid.  But  as  no  act 
extended  in  words  to  the  present  subject,  therefore  it  was  not 
against  the  common  law  for  the  Court  to  sit  and  pronounce  judg- 
ment on  that  day;  or  by  construction  or  intendment  of  law,  the 
judgment,  as  given  in  this  case,  as  the  entry  imported,  the 
Court  must  intend  that  it  was  given  on  that  day.  If  the  canon 
had  been  adopted,  i.  e.  incorporated  into  our  law,  and  if,  in  after 
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times,  the  legislature  had  thought  it  necessary  to  forbid  judg- 
ments having  relation  to  tlie  essoin  days,  they  would  then  have 
changed  the  return  of"  the  writs  ;  for  it  is  now  necessary  to  take 
out -the  writs  returnable  on  the  general  return  days,  and  the 
greatest  part  of  these  are  Sundays;  and  as  they  must  be  consi- 
dered as  common  days  of  return,  and  as  the  judgments  neces- 
sarily relate  to  these  days  and  no  other,  if  Sundays  are  to  be  for 
this  purpose  taken  as  dies  non  juridici,  then  most  of  the  judg- 
ments given  in  term  must  necessarily  be  bad,  as  bearing  relation 
to  that  illegal  day ;  and  thus  the  return  days  would  remain  as  so 
many  snares  for  error.  But  it  may  be  presumed,  the  legislature 
did  not  thus  consider  it;  and  thought  the  returns  and  relations 
of  law  might  still  remain,  though  they  knew  that  the  courts,  in 
decency,  only  sat  on  Mondays,  and  that  the  legal  relation  to 
Sunday  of  the  judgment  given  on  Monday,  could  be  no  violation 
of  the  Sabbath,  and  would  still  preserve  private  rights.  For  the 
profanation  of  the  Sabbath  was  the  only  object  of  the  legislature, 
but  it  never  intended  to  interfere  with  private  rights. 

On  the  other  side,  it  was  said,  that  a  common  recovery,  though 
now  become  a  usual  mode  of  conveyance,  must  necessarily  be 
attended  with  all  the  ceremonies  and  solemnities  of  an  actual 
suit  at  law  ;  and  if  those  are  wanting,  the  conveyance  by  reco- 
very is  as  defective  as  a  will  devising  lands,  to  which  there  are 
only  two  subscribing  witnesses.  That  as  the  recovery  pursues 
the  fornis  of  a  real  action,  it  is  of  absolute  necessity  that  the 
vouchee,  against  whom  tlie  judgment  is  obtained,  should  be  liv- 
ing on  the  day  when  such  judgment  is  given  by  the  Court,  for 
otherwise  such  judgment  is  erroneous.  That  though,  in  all  cases* 
the  judgment  shall  relate  as  far  back  as  can  be  permitted  by  the 
facts  appearing  on  the  record,  yet  no  fictitious  relation  shall  pre- 
sume what  is  in  itself  impossible.  In  the  present  case,  the  writ 
of  summons  being  returnable  on  Sunday  the  13th  of  May,  the 
judgment  in  the  recovery  was  not,  nor  could  be  given  till  Mon- 
day the  14th  of  May  ;  for  though  many  nominal  return  days  of 
writs  were  very  anciently  fixed  on  Sundays,  yet  both  by  law  and 
practice,  courts  of  justice  cannot  now  sit  upon  a  Sunday,  but  the 
business  appointed  for  that  day  is,  and  always  must  be,  dis- 
patched upon  the  Monday  immediately  following.  As  therefore 
the  vouchee  died  upon  Sunday  the  13th,  the  day  preceding  the 
judgment,  the  judgment  was  given  against  a  person  not  in  esse, 
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and,  consequently,  was  totally  erroneous.  That  it  was  not  suffi- 
cient to  say  the  vouchee  had  done  every  act  necessary  to  be  done 
by  him,  that  he  had  executed  the  deed  to  make  a  tenant  to  the 
preecipe,  had  acknowledged  the  warrant  of  attorney,  and  had 
thereby  completed,  in  substance,  every  thing  requisite  to  this 
particular  mode  of  conveyance  ;  for  no  warrant  would  empower 
an  attorney  to  appear  in  the  name  of  another,  after  the  death  of 
his  principal.  The  vouchee,  it  was  acknowledged,  intended  to 
perfect  this  conveyance,  but  died  before  he  could  accomplish  it; 
and  whether  he  died  a  day  or  a  month  too  early,  was  quite  im- 
material. Every  act  done  by  him  might  have  been  done  in  the 
month  of  September,  previous  to  a  recovery  intended  to  be  suf- 
fered in  Michaelmas  term;  and  yet  it  would  not  be  contended, 
that  if  such  a  vouchee  had  died  in  October,  the  recovery  could 
have  been  perfected  in  the  subsequent  term.  It  was  therefore 
hoped,  that  the  judgment  of  the  Court  of  King's  Bench,  re- 
versing the  judgment  in  the  recovery,  would  be  affirmed. 

After  hearing  counsel  on  this  writ  of  error,  the  Judges  were 
directed  to  deliver  their  opinions  upon  the  following  question, 
viz.  "  Whether  the  recovery  is  good,  or  erroneous,  the  return 
day  of  the  writ  of  summons  being  on  Sunday,  the  13th  of  May, 
on  which  day  Edward  Swann  the  younger  died  ?"  And  the  Lord 
Chief  Baron  of  the  Court  of  Exchequer,  having  conferred  with 
the  rest  of  the  Judges  present,  acquainted  the  House,  "  that  they 
all  agreed  in  their  opinion,  that  the  recovery  was  erroneous." 
Whereupon,  it  was  ordered  and  adjudged,  that  the  judgment  of 
the  Court  of  King's  Bench  should  be  affirmed. 

44.  When  the  demandant  had  obtained  judgment  in  a  com 
mon  recovery  against  the  tenant,  and  the  tenant  against  the 
vouchee,  the  Court  awarded  a  writ  of  habei'e  facias  seisirmm,  in 
the  same  manner  as  upon  a  judgment  in  an  adversary  action,  to 
the  sheriff  of  the  county  in  which  the  lands  lay,  directing  him  to 
put  the  recoveror  in  possession  of  the  lands  which  he  had  reco- 
vered ;  and  when  this  writ  was  returned,  the  recovery  was  com 
plete  and  executed. 

45.  The  writ  of  seisin  should  bear  teste  the  fourth  day  inclu- 
sive after  the  return  of  the  writ  of  entry,  or  last  writ  of  summons, 
when  the  vouchee  came  in  by  summons  :  and  there  should  be 
fifteen  days  between  the  teste  and  the  return  of  the  writ  of 
seisin. 
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46.  It  is  said  in  the  case  of  Goodrij^lit  v.  Rigbv,  that  the  day  Ante,  c.  2. 

J    •       .1  .  r     1  •.      r        •    •        •      •       "^      ^      •    1      •*  4    2  H.  Black.  R. 

named  in  tlie  return  01  the  writ  01  seisin  is  immaterial,  it  not  g3_ 
being  necessary  to  name  any  particular  day,  for  the  return  would 
be  good  without  it;  all  that  was  necessary  was,  that  seisin 
should  be  delivered  after  the  judgment,  and  before  the  return 
of  the  writ,  and  that  the  proceedings  should  all  be  in  the  same 
term. 

47.  A  judgment  in  a  common  recovery  had  no  manner  of  w.  Jones,  10. 
operation,  nor  did  it  alter  the  nature  of  the  estate,  until  it  ap-  iwiis.  11. 55. 
peared  to  have  been  regularly  executed  by  the  return  of  the  writ 

of  seisin  ;  and  as  almost  all  common  recoveries  were  suffered  to 

uses,  the  recoverors  did  not  acquire  any  seisin,  and  consequently 

no  use  could  arise  until  the  recovery  was  executed  ;  that  is,  until 

the  writ  of  seisin  was  returned,  for  it  was  never  in  fact  exe-  5  rerm  R.  179. 

cuted. 

48.  If  a  common  recovery  were  suflTered  of  lands  let  on  leases  Shelley's  case, 
for  years,  the  recoverors  had  not  the  reversion  presently  by  the         ''' 
judgment,  but  it  must  have  been  executed. 

49.  By  the  statute  7  Hen.  8.  c.  4.  all  recoverors  in  common  1  Inst.  104  b. 
recoveries  are  allowed  the  same  remedies  against  lessees  for  lives, 

and  years,  by  distress,  avowry,  and  action  of  debt,  for  rents  and 
services  which  become  due  after  the  recovery,  to  which  the  per- 
sons against  whom  the  recovery  was  had  were  entitled. 

50.  If  a  person  suffered   a  recovery  and  died  before  the  writ  Might  be  had 

„      .   .  -11  -11  •  •  against  the  heir. 

ot  seisin  was  issued,  the  recoveror  might  have  execution  against 
his  heir. 

51.  Thus  in  Shelley's  case,  it  was  unanimously  resolved,  that  l  Rep.  93. 
although  Edward  Shelley  died  on  the  very  day  on  which  the  reco- 
very passed,  and  consequently  before  the   writ  of  seisin  could 

have  been  issued,  yet  that  execution  might  be  sued  against  his 
heir,  (a) 

52.  The  awarding  of  a  writ  of  seisin,  its  execution,  and  return  Must  have  ap- 
by  the  sheriff,  must  have  appeared  upon  record  :  and  if  the  exe-  record. 
cution  of  a  recovery  were  not  found  in  a  special  verdict,  it  could 

not  be  presumed  by  the  Court. 

53.  Thus  in  ejectment  the  jury  found  a  special  verdict,  that  witham  i. 
Henry  VII.  granted  the  manor  of  Witherslack  to  Thomas  Earl  Rep,  48. 

6  Brown  Pari, 
(a)  In  this  case  Lord  Coke  states  the  writ  of  seisin  to  have  been  awarded  immedi-       ^*      '• 
ately  after  the  judgment ;  and  the  record  prefixed  seems  to  warrant  such  statement. — 
yote  t«  former  edition. 
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of  Derby,  to  hold  to  liim  and  the  heirs  male  of  his  body  ;  that 
Thomas  Earl  of  Derby,  grandson  to  the  said  Thomas,  suffered  a 
recovery  of  the  said  manor,  and  afterwards  entered  into  the  said 
manor,  and  was  seised  thereof;  but  no  writ  of  execution  or  entry 
of  the  recoverors  appeared  upon  the  special  verdict  in  which  this 
recovery  was  found  :  and  the  Court  of  King's  Bench  was  of  opi- 
nion, that  as  execution  was  not  found,  it  could  not  be  presumed, 
and  therefore  that  the  recovery  was  not  good.  A  writ  of  error 
was  brought  in  the  House  of  Lords :  and  it  was  argued,  that  this 
judgment  was  erroneous,  and  that  a  writ  of  execution,  though 
not  expressly  found,  ought  to  have  been  presumed,  for  the  follow- 
ing reasons  :  First,  from  the  exemplification  of  the  recovery  itself, 
as  found;  its  antiquity  of  above  230  years;  its  being  entered 
upon  the  rolls;  the  dignity  and  quality  of  the  parties  to  it;  and 
a  fresh  entry  of  Earl  Thomas,  expressly  found  to  have  been  made 
after  such  recovery.  Secondly,  from  the  impossibility  of  any 
other  proof  of  actual  execution,  as  it  was  well  known,  that 
amongst  the  rolls  of  the  recoveries  of  that  and  the  preceding 
reigns,  the  award  of  the  writ  of  execution  is  not  entered  or  in- 
dorsed upon  one  in  twenty  of  them,  as  has  been  usual  of  late 
years ;  and  upon  search  in  the  proper  offices  where  the  writs  of 
execution  of  recoveries  suffered  in  those  early  times  ought  to  be 
filed,  not  one  of  such  ancient  writs  is  to  be  met  with.  Thirdly, 
because  had  any  objection  been  made  at  the  time  of  the  trial  of 
the  recovery  on  this  account,  the  Court  would  and  ought  to  have 
directed  the  jury  to  find  the  execution  of  it  from  the  exemplifi- 
cation itself,  and  the  possession  of  the  defendant  and  his  ances- 
tors, agreeable  to  it.  And  if  so,  it  is  difficult  to  give  a  reason 
why  the  courts  of  law  should  not  draw  the  same  legal  conclu- 
sions, and  make  the  like  legal  implication  from  facts  themselves, 
which  they  would  direct  a  jury  upon  their  oaths  to  do.  Fourthly, 
from  the  fatal  consequences  which  might  attend  this  judgment : 
for  if  this  doctrine  should  be  established,  that  the  Judges  ought 
not  to  presume  execution  at  this  distance  of  time,  it  might  shake 
the  titles  of  great  part  of  the  property  of  this  kingdom,  which 
probably  may  depend  on  the  validity  of  ancient  recoveries,  suf- 
fered before  the  statute  34  Hen.  8. ;  for  if  a  jury  should  think 
proper  to  insist  upon  evidence  to  support  such  ancient  recoveries, 
which,  for  the  reasons  above,  appears  impossible  to  be  laid  before 
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them,  as  no  attaint  or  other  remedy  against  them  would  lie  in 
such  case,  all  profjcrty  might  be  subjected  to  an  arbitrary  and 
perhaps  corrupt  determination  of  a  jury,  without  any  redress 
whatever.  On  the  other  side  it  was  contended  that  the  judg- 
ment of  the  King's  Bench  should  be  affirmed,  because  it  did  not 
appear  that  any  writ  of  seisin  was  ever  awarded  upon  the  com- 
mon recovery  suffered  by  Earl  Thomas,  or  that  the  same  was 
ever  carried  into  execution  by  writ  of  seisin,  or  otherwise  ;  for, 
until  a  writ  of  seisin  is  awarded,  executed,  and  returned,  (all 
which  must  appear  upon  record,  and  cannot  be  presumed)  it  is 
not  a  perfect  recovery,  and  operates  nothing ;  and  no  new  estate 
is  gained  to  the  recoveror,  nor  any  use  raised  thereby,  nor  is  the 
former  estate  altered  or  changed.  And  it  was  so  determined  upon 
a  question  on  this  very  recovery,  so  long  ago  as  in  the  reign  of 
King  James  I.  And,  as  in  the  present  case,  no  new  estate  was  Sir  w.  Jones, 
gained  to  the  recoveror,  no  new  use  raised,  nor  the  old  estate 
changed  or  altered  by  this  recovery.  Earl  Thomas  still  continued 
tenant  in  tail.  After  hearing  counsel  in  this  cause,  the  following 
questions  were  proposed  by  the  House  to  the  Judges : 

First,  Whether  sufficient  matter  was  found  in  the  special 
verdict,  whereupon  the  common  recovery  of  5  Hen.  VIII.  could 
be  adjudged  or  taken  to  be  a  complete  valid  recovery?  And  se- 
condly, if  not,  whether,  by  law  a  venire  facias  de  novo  ought  to 
awarded  in  this  case?  The  Lord  Chief  Justice  of  the  Common 
Pleas  delivered  the  unanimous  opinion  of  the  Judges,  that  there 
was  not  sufficient  matter  found  in  the  said  special  verdict,  and 
that  a  venire  facias  de  novo  ought  to  be  awarded.  Whereupon 
the  judgment  of  the  King's  Bench  was  affirmed.  («) 

54.  By  the  statute  23  Eliz.  c.  3.  s.  1.  it  is  enacted,  that  every  ah  the  pro- 

.    .       ,  .        „  ...  ,  ,,  -^        ,  ceedin^s  in  re- 

onginal  writ  of  entry  in  the  post,  or  other  writ,  whereupon  any  coveries  might 
common  recovery  shall  be  suffisred,  the  writs   of  siimniuneas  ad  ^^  enrolled. 
warrantizandiim,   the  returns  of  the  said  original  and  writs  of 
summoneas  ad  warrantizandiim,  and  every  warrant  of  attorney,  as 
well  of  every  demandant  and  tenant,  as  vouchee,  extant  and  in 

(a)  In  a  modern  case,  Lord  Kenyon  says  of  this  determination  :— "  Lord  Derby's 
case  has  always  been  considered  as  a  strange  case  ;  and  tiie  Judges  of  succeeding  times 
have  been  astonished  tliat  no  application  was  made  to  the  Court  of  Common  Pleas  to 
rectify  the  defect  in  that  recovery,  according  to  the  usual  practice  of  the  court."  5 
Term  Rep.  179. — Note  to  former  edition. 
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being,  may,  upon  the  request  or  election  of  any  person,  be  en- 
rolled in  rolls  of  parchment ;  and  that  the  enrolment  of  the 
same  or  of  any  part  thereof,  shall  be  of  as  good  force  and 
validity  in  law,  to  all  intents  and  purposes,  for  so  much  of  any 
of  them  so  enrolled,  as  the  same  being  extant  and  remaining 
were  or  ought  by  law  to  be. 

55.  The  proper  evidence  of  a  recovery  is  the  exemplification 
of  it ;  but  there  are  many  exemplifications  of  recoveries  suffered 
between  the  commencement  of  the  reign  of  Queen  Anne  and 
that  of  King  George  II.,  whereof  no  entries  upon  the  rolls  in 
the  Treasury  of  the  Court  of  Common  Pleas,  nor  any  writ  of 
entry,  summons,  or  seisin,  can  be  found.  Mr.  Pigot  having,  in 
the  course  of  his  practice,  discovered  repeated  instances  of  this 
neglect,  procured  the  following  statute  to  be  passed,  in  order  to 
prevent  the  inconveniences  which  might  arise,  in  making  out 
titles  to  lands,  from  omissions  of  this  kind. 

56.  14  Geo.  2.  c.  20.  s.  4.  "Whereas  by  the  default  or 
neglect  of  persons  employed  in  suffering  common  recoveries,  it 
has  happened,  and  may  happen,  that  such  recoveries  are  not 
entered  on  record,  whereby  purchasers  for  a  valuable  considera- 
tion may  be  defeated  of  their  just  rights:  for  remedy  thereof, 
be  it  further  enacted  by  the  authority  aforesaid,  that  where  any 
person  or  persons  hath  or  have  purchased,  or  shall  purchase,  for 
a  valuable  consideration,  any  estate  or  estates,  in  lands,  tene- 
ments, or  hereditaments,  whereof  a  recovery  or  recoveries  is,  are, 
or  were  necessary  to  be  suffered  in  order  to  complete  the  title, 
such  person  and  persons,  and  all  claiming  under  him,  her,  or 
them,  having  been  in  possession  of  the  purchased  estate  or 
estates  from  the  time  of  such  purchase,  shall  and  may,  after  the 
end  of  twenty  years  from  the  time  of  such  purchase,  produce  in 
evidence  the  deed  or  deeds  making  a  tenant  to  the  writ  or  writs 
of  entry,  or  other  writs  for  suffering  a  common  recovery  or 
common  recoveries,  and  declaring  the  uses  of  a  recovery  or  re- 
coveries, and  the  deed  or  deeds  so  produced  (the  execution 
thereof  being  duly  proved)  shall,  in  all  courts  of  law  and  equity, 
be  deemed  and  taken  as  a  good  and  sufficient  evidence  for  such 
purchaser  and  purchasers,  and  those  claiming  under  him,  her,  or 
them,  that  such  recovery  or  recoveries  was  or  were  duly  suffered 
and  perfected  according  to  the  purport  of  such  deed  or  deeds,  in 
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case  no  record  can  be  found  of  such  recovery  or  recoveries,  or  the 
same  shall  appear  not  to  be  regularly  entered  on  record  :  Pro- 
vided always,  that  the  person  or  persons  making  such  deed  or 
deeds  as  aforesaid,  and  declaring  the  uses  of  a  common  recovery 
or  recoveries,  had  a  sufficient  estate  and  power  to  make  a  tenant 
to  such  writ  or  writs  as  aforesaid,  and  to  suffer  such  common 
recovery  or  recoveries." 


VOL.  v. 
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Court  of  Com- 
mon Pleas. 


Of  the  counties 
of  Lancaster 
and  Durham. 


Of  the  county 
and  city  of 
Chester 


CHAP.  IV. 

In  tchat    Courts,   and  of  tohat   Things  a   Recoveri/   might    he 

suffered.  («) 


Sect.  1.  Court  of  Common  Pleas. 

2.  Of  the  Counties  of  Lancaster 

and  Durham. 

3.  Of  the   County   and   City  of 

Chester. 

5.  Of  Great  Sessions  in  Wales. 

6.  Of  JHustings  in  London. 

7.  Of  Ancient  Demesne. 


Sect.     8.  Copyhold  Courts. 

9.  Of  what  Things  a  Recovery 
might  be  suffered. 

11.  Rents. 

12.  Advojvsons. 

15.  Tithes,  Sfc. 

16.  But  not  of  a  Fishery. 

17.  By  what  Descriptions. 


Section  I. 

A  COMMON  recovery  could  in  general  only  be  suffered  in  the 
Court  of  Common  Pleas  at  Westminster,  because  a  real  action 
could  not  be  commenced  or  prosecuted  in  any  other  court. 

2.  Common  recoveries  might,  however,  be  suffered  of  lands 
lying  in  the  counties  palatine  of  Lancaster  and  Durham,  in  the 
respective  courts  of  those  counties,  and  not  in  the  Court  of 
Common  Pleas  at  Westminster,  because  the  King's  ordinary 
writs  did  not  run  in  those  counties. 

3.  The  county  of  Chester  having  been  palatine  ever  since  the 
Conquest,  always  had  courts  of  its  own  for  the  cognizance  of 
pleas  in  all  real  actions,  and  common  recoveries  have  been 
suffered  in  those  courts. 

By  the  statute  34  &  35  Hen.  8.  c.  26.  s.  6.  the  Chief  Justice 
of  Chester  is  authorized  to  hold  sessions  twice  in  a  year,  in  the 
shires  of  Denbigh,  Flint,  and  Montgomery  ;  and  by  s.  40.  of  the 
same  statute  it  is  enacted,  that  every  person  suin  a  \\rit  of 
entry  in  the  post  for  any  recovery,  shall  pay  such  fines  for  the 
same  as  is  used  in  the  King's  Chancery. 

(a)  [By  the  statute  3  &  4  Will.  4.  c.  74.  s.  2.,  no  fines  or  recoveries  what- 
ever can  now  be  levied  or  suffered  ;  they  were  abolished  from  the  31st  of  December, 
1833.J 
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4.  By  the  statute  43  Eliz.  c.  15.  s.  4.  it  is  recited,  that  the 
mayor  of  the  city  of  Chester  had  been  time  out  of  mind  accus- 
tomed, in  all  common  recoveries  suffered  before  him,  to  award 
writs  of  dedimus  potestatem,  and  to  receive  warrants  of  attorney 
from  the  tenants  and  vouchees  in  such  recoveries,  (a) 

5.  By  the  statute  34  &  35  Hen.  8.  c.  36.  s.  40.  it  was  enacted,  Of  Great  Se^- 

^,     ,  •  •    1      1  /^v        1  1  i        r  i.   sions  in  Wales. 

that  common  recoveries  misnt  be  surlered  at  the  courts  ot  <:;reat 
sessions  in  Wales,  in  like  manner  and  form  as  in  the  Court  of 
Common  Pleas  in  England.  («) 

6.  By  the  custom  of  London  common  recoveries  might  be  Of  hustings  in 
suffered,  upon  writs  of  right,  of  land  lying  within  the  precincts  3  j^gp.  57  b. 
of  the  city  of  London,  in  the  court  of  hustings.  J^f""'"  P""- 

7.  A  recovery  might  be  suffered   of  lands   held  in   ancient  Of  ancient 
demesne,  in  the  courts  of  those  manors  whereof  such  lands  were  xit.  35.  c.  4. 
held.     And  by   the  statute  59  Geo.  3.  c.  80.  persons  suffering 
recoveries  in  such  courts  might  vouch  by  attorney. 

8.  By  the  custom  of  several  manors  in  which  there  are  copy-  Copyhold 
holds,  a  recovery  might  be  suffered  in  the  copyhold  or  customary  '^°"'''^* 
court  of  such  manor,  of  the  copyholds  held  thereof;  of  which 

an  account  will  be  given  in  the  next  title.  Tit.  37.  c.  2. 

9.  A  common  recovery  might  be  suffered  of  every  knid  of  real  Of  what  things 

.„  -Ill  1        r         1        ^  recovery  might 

property,  whereof  a  writ  of  covenant  might  be  brought,  for  the  be  suffered. 
purpose  of  levying  a  fine;  as  of  an  honour,  barony,  manor, 
castle,  messuage,  land,  meadow,  pasture,  underwood,  heath, 
moor,  &c. ;  and  in  general  a  common  recovery  might  be  suffered 
of  any  thing  whereof  a  writ  of  entry  su?'  disseisin,  or  any  other 
writ  of  entry  would  lie. 

10.  A  common  recovery  might  be  suffered  of  an  undivided 
part,  as  well  as  of  the  whole.     And  where  a  person  who  was 

seised  of  a  third  part  of  a  manor,  suffered  a  recovery  of  a  moiety  Cro.  Car.  liO- 
of  the  manor,  it  was  held  good  for  a  third  part. 

11.  A  common  recovery  might  be  suffered  of  a  rent  charge  Rents, 
issuing  out  of  lands.     And  therefore  if  one  granted  a  rent  to  A.  pigot,  97. 
in  tail,  remainder  to  B.,  a  common  recovery  might  be  suffered  ^  \q/°    ' 


(a)  [But  by  stat.  11  Geo.  4.  and  1  Will.  4.  c.  70.,  the  separate  jurisdiction  of  the 
county  palatine  of  Chester,  and  the  principality  of  Wales,  was  abolished ;  and  it  is 
thereby  enacted,  that  fines  and  recoveries  of  lands  there,  should  be  levied  and  suffered  as 
in  the  case  of  lands  and  hereditaments  in  any  county  of  England,  not  being  a  countv 
palatine,  s.  29.     See  9  Bing.  311.] 

z  2 
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Turner  i .  of  it.     l]ut  of  au  aiiiuiity  charged  on  personal  estate,  a  common 

Turner,  I  Hro. 

c.  c.  3if).         recovery  could  not  be  sufiered. 

Advovvsons.  12.  It   was  determined   in    Doinier's    case,   that   a  common 

Aote,  c.  •2.  .  . 

Recov.  97.  recovery  might  be  sufiered  of  an  advowson  in  gross,  upon  a  writ 
of  entry.  Mr.  Pigot  says,  this  must  be  understood  of  an  ad- 
vowson appendant  to  a  manor ;  but  could  not  be  of  an  advowson 
in  gross,  since  the  parson  has  the  freehold  ;  and  that  therefore 
it  ought  not  to  be  by  writ  of  entry  en  le  post,  but  by  writ  of  right 
of  advowson.  {a) 

13.  A  common  recovery  might  however  be  suffered  of  an 
advowson  in  gross,  and  a  small  quantity  of  land,  on  a  writ  of 
entry  sur  disseisin. 

Bayley  r.  Un.  14.  Thus  where  the  validity  of  a  common  recovery,  which  had 

•2  Wiis.  u.  116.  been  suffered  of  an  advowson  in  gross,  and  one  acre  of  land, 
upon  a  writ  of  entry  su7-  disseisin,  was  questioned,  as  to  the  ad- 
vowson ;  upon  searching  for  precedents,  sixteen  were  found 
where  recoveries  of  advowsons  in  gross  and  a  little  land  had  been 
suffered,  upon  writs  of  entry  su?-  disseisin;  and  no  case  found 
where  such  a  recovery  was  ever  held  bad. 

The  Court  refused  to  hear  any  argument  against  the  recovery  ; 
but  said,  that  if  this  were  res  integra,  perhaps  it  might  not  be 
right;  yet  quod  fieri  non  dehu  it  factum  valet.  And  gave  judg- 
ment that  the  recovery  was  good. 

Tithes,  &c.  15.  In  consequence  of  the  statute  32  Hen.  8.  c.  7.  which  has 

been  already  stated,  a  common  recovery  might  be  suffered  of 

Dormer's  case,  every  kind  of  ecclesiastical  or  spiritual  profits,  which  were  in  the 
hands  of  lay  persons ;  as  of  tithes,  oblations,  portions,  pensions,  Sec. 

But  not  of  a  16.  It  is  said  by  Pigot,  that  a  common  recovery  could  not  be 

fishery,  &c.  /r       j      r       /^    i  •  i 

Pigot,  96.  sufiered  of  a  fishery,  common  of  pasture,  estovers,  services  to  be 

77*^1.  s?3.'  *  done  ;  nor  of  a  quarry,  a  mine,  or  a  market ;    because  these 

'J  ouch.  41.  things  are  not  in  demesne,  but  in  profit  only. 
By  what  de-  J  7.  With  respect  to  the  descriptions  wliich  were  necessary  to 

scnptioiis.  .  ' 

be  used  of  tliose  things  whereof  a  common  recovery  was  suffered, 
they  should  be  the  same  as  in  a  prcccipe  quod  reddat,  in  an  ad- 
versary suit.  But  as  recoveries  have  been  long  considered  as 
common  assurances,  and  conveyances  by  consent,  great  indul- 
gence has  been  shown  to  them  by  the  Judges. 
Thynne'*  ^^'  '^'hus  where  a  person  who  was  seised  of  a  manor  and  of 

1  Vent.'.51. 

1  Lev.  27.  (<*)  [This  writ  is  abolished  by  stat.  3  &  4  Will.  4.  c.  27.  ss.  36. 37.,  from  1st  June, 

1835.     See  also  s.  38.] 
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two  closes  reputed  part  of  the  manor,  sufiered  a  common  reco- 
very of"  the  manor  with  the  appurtenances ;  and  whether  the 
recovery  was  a  bar  as  to  the  two  closes  was  the  question.  It 
was  resolved  by  all  the  Court  that  the  lands  reputed  parcel  ot" 
the  manor  should  pass  ;  because  it  appeared  by  the  deed  of  uses 
to  have  been  the  intent  of  the  parties  that  they  should  pass  ; 
and  because  the  constant  practice  and  received  opinion,  since 
Sir  Moyle  Finch's  case,  had  been,  that  lands  reputed  parcel  Tit.  35.  c.  16. 
should  pass. 

19.  A  person  being  seised  in  tail,  among  other  lands,  of  two  Bakers, 
marshes,  called  Knightswick  and  Southwick,  lying  in  an  island  ^m,  loti. 
called  Camby,  in  the  parish  of  Northfleet,  suffered  a  recovery,  in 
which  South  Benfleet  and  many  other  parishes  were  named,  and 

also  Camby,  but  the  parish  of  North  Benfleet  was  omitted. 
And  the  question  was,  whether  the  lands  in  North  Benfleet 
passed  or  not.  The  Court  agreed,  that  the  town  and  parish 
being  omitted,  though  Camby  was  a  lieu  connu,  yet  being  in  a 
town,  the  recovery  did  not  extend  to  it.  That  a  recovery  in  a 
town,  parish,  or  hamlet,  is  good  ;  and  perhaps  in  a  place  known 
out  of  a  town,  parish,  or  hamlet ;  but  to  admit  a  recovery  of 
lands  in  a  place  known  in  a  town,  would  be  absurd,  for  there  is 
no  town  in  which  there  are  not  twenty  places  known. 

This  case  was  denied  to  be  law  by  Lord  Chief  Justice  North,  2  Mod.  49. 
who  said  that  it  had  been  long  disputed  whether  a  fine  of  lands 
in  lieu  connu  was  good,  but  that  in  the  time  of  King  James  I. 
the  law  was  settled  in  that  point  that  it  was  good  ;  and  for  the 
same  reason  a  recovery  would  be  good,  for  they  were  both  ami- 
cable suits,  and  common  assurances,  and  as  they  grew  more  in 
practice,  the  Judges  have  extended  them  farther. 

20.  Sir  Samuel  Jones  being  tenant  in  tail  of  lands  in  Shrews-  Levers,  fiosier, 
bury  and  Cotton,  which  were  within  the  liberties  of  Shrewsbury,  y.  (^;  ^y  the 
suffered  a  common  recovery  of  all  his  lands  lying  within  the  "'"(y^"j  -^ "'"''* 
liberties  of  Shrewsbury  ;  and  the  question  was,  whether  the  lands  l  Mod.  206. 
in  Cotton,  which  was  a  distinct  vill,  though  within  the  liberties, 

should  pass.  It  was  adjudged,  that  as  the  jury  had  found 
Cotton  to  be  a  vill  within  the  Uberties  of  Shrewsbury,  the  lands 
in  Cotton  should  pass  by  the  recovery. 

21.  In  ejectment  a  special  verdict  was  found,  that  there  was  Addison  i. 
a  parish  of  Rippon,  and  a  vill  of  Rippon,  but  the  latter  was  not  ]  Mod!  250. 
co-cxtensive  with  the  former :  that  a  person  who  was  tenant  in  tiee^„"'  -j i\". 
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tail  of  lands  in  the  parish,  but  out  of  the  vill,  bargained  and  sold 
all  his  lands  lying  in  the  parish  of  Rippon,  with  a  covenant  to 
levy  a  fine  and  sufller  a  recovery  to  the  uses  of  the  deed :  that  a 
common  recovery  was  accordingly  suffered  of  one  hundred  acres 
of  land  lying  in  Rippon  :  that  the  tenant  in  tail  had  no  lands  in 
the  vill  of  Rippon,  and  that  the  intention  of  the  parties  was, 
that  all  the  lands  in  the  parish  of  Rippon  should  pass.  It  was 
argued,  that  the  common  law  knows  no  such  division  of  the 
kingdom  as  parishes,  but  only  the  division  of  vills;  and  therefore 
where  a  place  is  named  in  a  record,  and  no  more  said,  it  is 
always  intended  a  vill ;  consequently,  that  the  recovery,  if  it 
passed  any  lands  at  all,  could  only  pass  those  in  the  vill.  But 
the  Court  were  of  opinion,  that  the  recovery  should  extend  to 
the  lands  in  the  parish  of  Rippon  :  1st.  Because  otherwise  the 
recovery  would  be  void,  it  being  found  that  the  tenant  in  tail 
had  no  lands  in  the  vill  of  Rippon.  2dly.  Because  it  plainly 
appeared  to  be  the  intention  of  the  parties  that  this  should  be 
intended  the  parish  of  Rippon,  not  because  the  jury  had  found 
it,  (for  the  Judges  said  they  would  pay  no  attention  to  that,)  but 
because  it  appeared  by  the  bargain  and  sale  to  be  the  intention 
of  the  parties  that  the  recovery  should  extend  to  all  the  lands  in 
the  parish  of  Rippon,  and  not  be  confined  to  the  lands  in  the 
vill  of  Rippon  ;  for  the  bargain  and  sale  and  recovery  were  to  be 
considered  as  one  assurance.  And  although  a  place  spoken  of 
simply  is  in  law  intended  a  vill,  and  stahitur  presumptio  donee 
probetiir  hi  coutrariitm,  yet  here  was  sufficient  proof  of  the  inten- 
tion of  the  parties. 

Massey  t).  Rice,  22.  In  a  writ  of  error  from  a  judgment  on  scire  facias  in  the 
Court  of  King's  Bench  in  Ireland,  brought  to  reverse  four  com- 
mon recoveries  in  the  Court  of  Common  Pleas  there,  two  of 
lands  in  the  county  of  Limerick,  and  two  of  lands  in  the  city  of 
Limerick,  Mr.  Buller  for  the  plaintiff  in  error  objected,  that  the 
several  descriptions  in  all  the  four  recoveries  were  bad.  There 
were  fourteen  parcels  in  each  recovery  ;  and  the  principal  objec- 
tions to  them  were  :  I.  As  to  the  premises  in  the  county,  because 
some  were  demanded  thus,  "  all  those  the  castle,  town,  and 
lands  of,  is.c.  containing  by  estimation  so  many  acres,"  without 
setting  out  the  quality  of  the  lands  ;  that  a  recovery  could  not 
be  suffered  of  a  town,  and  that  so  many  acres  by  estimation  was 
uncertain.     II.  That  others  were  described  thus,  "  all  that  part 
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of  the  town  and  lands,  &,c.  now  or  late  in  the  tenure  of  A.  B.," 
which  was  vague  and  uncertain.     III.  That  two  parcels  were 
described  as  "  containing  a  plough-land,"  which  was  also  vague 
and  uncertain.     In  respect  of  the  premises  in  the  city,  he  ob- 
jected, that  they  were  all  demanded  by  the  description  of  "  mes- 
suage or  tenement,"  which  was  uncertain,  and  also  as  being  said 
to  be  "  now  or  late  in  the  tenure,"  &c.     He  insisted  that  a  reco- 
very has  no  effect  until  execution,  therefore  the  description  of 
the  premises  should  be  so  certain  that  the  sheriff  may  know  how 
to  execute  it,  and  if  bad  in  ejectment,  a  fortiori  in  a  pracipe. 
Mr.  Alleyne,  for  the  defendant  in  error,  said,  he  should  con- 
sider, I.  What  degree  of  precision  was  required  by  the  register 
to  the  description  of  lands  demSinded  in  a.  pracipe  quod  reddat. 
II.  What  indulgence  was  to  be  given  to  a  common  recovery,  as  a 
conveyance  and  common  assurance.     III.  Whether  from  the 
locality  of  these  particular  lands,  the  descriptions  were  not  suffi- 
cient.    I.  It  was  a  general  rule,  that  the  form  of  the  register 
must  be  followed  ;  but  there  were  cases  that  admitted  of  a  devia- 
tion from  it.     The  general  principle  upon  which  all  forms  were 
founded  and  upheld,  was,  that  the  defendant  might  know  what 
he  was  to  defend  ;  and  therefore  whenever  the  term  used,  either 
in  respect  of  the  quantity  or  the  quality,  was  sufficiently  certain  l  Tlol.Rep. 
and  notorious  to  answer  that  purpose,  it  would  be  good,  though 
not  particularly  named  in  the  register.     II.  Great  favour  was  to 
be  shown  to  common  recoveries,  because  they  were  now  a  species 
of  conveyance  and  common  assurance  of  land.     They  were  not 
like  the  cases  cited,  most  of  which  were  cases  in  ejectment, 
which  are  adversary  suits,  and  where  the  objections  arose  in 
consequence  of  some  essential  defect,  which  was  fatal.     But  a 
common  recovery  was  in  the  nature  of  an  amicable  suit,  which 
admitted  of  a  greater  latitude ;  and  any  description  that  would 
be   good  in   a   deed    would  be   good   in  a  common   recovery. 
III.  With  regard  to  the  local  situation  of  lands  in  Ireland,  it  5  Rep.  40. 
had  always  been  understood  that  the  Judges  of  Ireland  knew  the    °^  * 
description  of  lands  in  that  country  better  than  the  Judges  here, 
and  therefore  credit  ought  to  be  given  to  their  knowledge.     It 
was  expressly  held  in  2  Roll.  Rep.  166.  1  Stra.  71.  and  1  Burr. 
623  ;  which  last  case  in  principle  answered  all  the  objections 
that  had  been  made.     Another  argument  arose  upon  the  statutes 
of  jeofails,  which  was,  that,  being  after  verdict,  they  were  now 


Title  XXXVI.  Recovery.  Ch.  IV.  s.  22. 

too  late.  As  to  the  objections  made  to  the  particular  descrip- 
tions of  these  lands, — I.  The  word  "town"  in  Ireland  did  not 
mean,  as  it  does  here,  houses  inhabited,  but  was  merely  a  tech- 
nical description  of  a  particular  district,  and  is  notorious  there. 
II.  With  respect  to  the  uncertainty  of  "  so  many  acres  by  esti- 
mation," it  was  suflicient  if  the  general  boundary  was  known  ; 
it  was  not  necessary  that  the  precise  measure  should  be  accu- 
rately and  exactly  ascertained  :  and  as  to  the  term  "  land,"  in 
legal  acceptation  it  always  meant  arable.  III.  The  term  "mes- 
suage or  tenement"  does  not  stand  alone,  but  is  accompanied 
with  other  words  descriptive  of  its  situation,  which  render  it 
suflEiciently  certain  for  the  sheriff  to  deliver  possession  ;  besides, 
it  was  the  same  description  that  was  used  in  the  deed  of  settle- 
ment by  which  the  estate  was  entailed  ;  therefore,  even  if  the  de- 
scriptions were  more  doubtful,  the  Court  would  make  such  a 
construction  as  would  support  them. 

Lord  Mansfield. — The  consequences  of  those  objections  are  so 
great;  they  are  so  void  of  the  least  glimmering  of  reason  and 
common  sense ;  and  it  would  be  attended  with  such  vast  incon- 
veniences to  the  public  in  many  cases,  without  a  possibility  of 
doing  good  in  any,  if  in  common  recoveries,  which  are  a  species 
of  conveyance  and  common  assurance,  sucb  nice  exceptions  were 
to  prevail ;  that  the  strictest  proof  of  their  being  founded  in  law 
is  necessary  to  induce  the  Court  to  overturn  a  recovery  on  such 
grounds.  By  the  settled  law  of  the  land,  men  by  deeds  may 
fetter  their  estates  ;  but  tenant  in  tail  when  of  age  may  unfetter 
them,  observing  a  certain  form.  In  this  case  there  can  be  no 
doubt  of  the  meaning  of  the  tenant  in  tail,  or  his  power  to  un- 
fetter the  estate.  The  only  question  is,  whether  he  has  done  it 
agreeable  to  the  proper  form ;  that  is,  whether  he  has  described 
the  premises  with  sufficient  certainty.  Now  the  description 
wliich  he  has  used,  is  the  identical  description  in  the  deed  which 
created  the  fettering  ;  and  the  objection  which  is  made,  is  not  so 
much  that  that  description  is  uncertain  ;  as  that  six  or  seven 
hundred  years  ago,  in  an  adverse  action,  there  was  a  doubt  whe- 
ther such  an  objection  would  not  have  lain  ;  and  therefore  the 
defendant  would  make  the  same  objection  and  raise  the  same 
doubt  now.  But  a  common  recovery  is  not  an  adverse  action. 
It  is  said  that  "  all  that  messuage  or  tenement  with  the  appur- 
tenances, situate  in  the  lane  between  the  two  abbey-gates,  now  or 
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late  in  the  occupation  of  J.  C.  his  under-tenants  or  assigns,  in 
the  county  of  the  city  of  Limerick,"  is  too  vague  and  uncertain. 
But  one  must  look  with  a  microscopic  eye  to  discover,  that  a 
messuage  or  tenement,  Sec.  is  so  uncertain  a  description,  as  that 
the  sheriff,  or  any  other  person,  could  not  know  how  to  find  the 
premises  by  it;  and  the  objection  can  only  be  made  by  a  person 
who  pores  over  the  syllables  of  the  words. 

The  objections  are  of  two  sorts,  and  I  have  no  doubt  as  to 
either.  I.  That  the  premises  in  the  county  are  demanded  thus: 
"  all  those  the  castle,  town,  and  lands,  containing  by  estimation, 
ficc. ;"  which  it  is  argued  is  uncertain,  both  in  respect  of  quality 
and  quantity.  As  to  that,  it  was  admitted  that  "  castle"  is  a 
good  description  in  England.  "  Town,"  was  determined  to  be  a 
good  description  in  Cottingham  v.  King,  1  Burr.  623. ;  and 
"  land,  means  arable  land.  The  next  objection  is,  that  the  pre- 
mises in  the  city  are  described  thus  :  "  all  that  messuage  or  te- 
nement, with  a  garden  or  meadow  thereto  belonging,  situate,  &c. 
and  now  or  late  in  the  occupation  of,"  &.c.  which,  it  has  been 
contended,  would  be  a  bad  description  in  ejectment.  There  are 
many  cases  in  ejectment  which  have  gone  very  far  indeed  ;  and 
therefore  the  doctrine  of  those  cases  ought  not  to  be  extended. 
As  to  the  authority  in  3  Wils.  23.,  which  would  have  great 
weight  on  account  of  its  being  so  recent,  the  Judges  in  that  case 
decided  against  their  own  private  opinion  and  inclination,  because 
they  held  themselves  bound  by  authority.  But  there  the  words 
were  only  messuage  or  tenement,  without  any  other  description. 
Here  there  are  other  words,  "  with  the  appurtenances  and  a  gar- 
den," &,c. ;  which  shows  that  "  messuage  or  tenement"  are  two 
words  for  the  same  thing,  and  that  both  mean  a  dwelling-house. 
But  this  is  not  any  fundamental  ground  of  determination  in  the 
present  case.  What  I  ground  my  opinion  upon  is,  the  principles 
laid  down  in  Dormer's  case,  5  Co.  40.  b.  reported  also  in  Pop- 
ham,  23. ;  and  the  distinction  the  Court  there  take,  between  ad- 
verse actions  and  common  recoveries,  which  at  that  time  were 
become  a  common  assurance  and  conveyance  of  lands,  &c.  and 
which  the  Court  say,  "  being  also  made  by  assent  between 
the  parties,  shall  and  always  have  had  a  different  exposition 
from  what  is  given  to  a  recovery  by  pretence  of  title,  or  to  the 
proceeding  in  any  other  real  action,  to  which  they  are  not  to  be 
compared ;  therefore  a  common  recovery  may  be  sufi'ered  of  an 
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advovvson,  common  in  gross,  warren,  and  the  like  ;  and  the  in- 
tent of  the  parties  shall  be  observed."  Now  the  objection  in 
this  case  is  an  objection  to  the  very  same  description  as  is  used 
by  the  ancestor  in  the  deed  which  created  the  entail.  The  sole 
object  of  the  recovery  is  to  unfetter  the  premises  so  entailed  ;  and 
therefore  I  will  not  depart  from  this  anciently  established  prin- 
ciple to  do  such  cruel  injustice,  both  against  the  intention  of  the 
parties,  and  against  public  convenience.  Not  one  precedent  has 
been  cited  where  such  an  objection  has  been  held  good  in  the 
case  of  a  common  recovery.  But  a  case  of  a  fine  has  been  cited 
where  it  was  allowed  ;  and  from  thence  it  has  been  argued  by 
analogy,  that  it  is  bad  in  a  common  recovery  ;  but  that  argument 
Ante,  s.  21.  does  not  hold.  His  lordship  then  cited  the  case  of  Addison  u. 
Otway,  and  said,  this  decision  is  an  instance  of  liberality  that 
would  not  have  been  adopted  or  followed  in  an  adverse  pi'CBcipe. 
So  in  many  other  instances;  as  an  advowson,  for  which  no  ad- 
verse action  will  lie,  but  a  common  recovery  will :  therefore,  as 
the  distinction  between  amicable  and  adverse  suits  exists — as 
the  inconveniences  of  avoiding  the  recovery  would  be  great — as 
no  precedent  in  point  is  produced,  and  there  is  no  possibility  of 
doubt  about  the  intent  of  the  parties — I  am  clearly  of  opinion, 
that  the  judgment  of  the  Court  of  King's  Bench  in  Ireland 
ought  to  be  affirmed.  The  other  Judges  concurred,  and  the 
judgment  was  affirmed. 
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CHAP.  V. 

Parties  to  a  Recovery. 


Sect.  1.  Who  might  suffer  a  Recovery. 

2.  Aliens. 

3.  Married  Women. 

5.  Who  were  disahled  from  suf- 

fering a  Recovery. 

6.  The  King. 


Sect.     7.  Persons  attainted. 
8.  Infants. 

18.  Exception — Infant  Trustees. 
20.  Idiots  and  Lunatics. 
23.  Tenants  for  Life. 
26.  Who  might  take  by  Recovery. 


Section  I. 
A  COMMON  recovery  having,  from  its  origin,  been  considered  as  Who  might  suf 

1  1  •    1    1       J  i  fer  a  recovery. 

a  common  assurance  or  conveyance,  by  vvnicn  lands  were  trans- 
ferred from  one  person  to  another ;  and  the  default  and  admis- 
sion of  judgment  by  the  tenant  and  vouchee  being  as  much  their 
voluntary  act  as  if  they  had  conveyed  the  land  by  feoffment  and 
livery,  or  any  other  act  in  pais;  it  was  held,  that  all  those  whom 
the  law  enabled,  in  otlier  instances,  to  dispose  of  their  property, 
and  who  were  of  full  age  and  sufficient  understanding,  should 
have  power  to  suffer  a  common  recovery. 

2.  An  alien  might  suffer  a  common  recovery  ;  for,  as  has  been  Aliens. 
already  stated,  he  had  the  freehold,  and  was  a  good  tenant  to  the 
pracipe  until  office  found. 

3.  Although  a  writ  of  entry  might  always  have  been  brought  Married 
against  a  husband  and  wife,  yet  it  was  formerly  much  doubted 
whether  a  married  woman  could  be  vouched  with  her  husband,  4  Vin.  Ab. 
because  she  ought  to  be  privately  examined,  and  the  Court  of 
Common  Pleas  had  no  warrant  to  examine  her,  and  a  married 
woman  could  not  be  examined  without  a  writ.     It  is  however 

said,  in  Mary  Portington's  case,  that  the  usage  had  always  been,  lo  Rep.  43  a. 
upon  a  common  recovery  against  husband  and  wife,  to  examine 
the  wife,  and  to  grant  a  dedimus  potestatem  to  take  her  acknow- 
ledgment upon  examination,  as  in  the  case  of  a  fine. 

Pigot  says,  the  examination  of  a  married  woman  was  wholly  Recov,  66. 
isused  :  this  is  however  a  mistake;  for  [until   the  recent  aboli-    "°'^' 
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tion  of  fines  and  recoveries  by  the  stat.  3  &,  4  Will.  4.  c  74.] 
whenever  a  husband  and  wife  appeared  in  the  Court  of  Common 
Pleas,  to  sufler  a  common  recovery,  the  wife  was  always 
privately  examined  by  the  Serjeants  at  the  bar  as  to  her  con- 
sent. 

4.  Where  a  warrant  of  attorney  to  vouch  in  a  recovery  was 
acknowledged  before  commissioners  appointed  by  writ  oi'  iledimus 
potestatem  de  attornato  faciendo,  by  a  husband  and  wife,  the  com- 
missioners were  positively  directed  by  a  rule  of  Court,  which  has 
been  already  stated,  to  examine  the  wife  separately  and  apart 
from  the  husband,  as  to  her  free  and  voluntary  consent  to  such 
recovery.  And  it  is  settled  that  a  married  woman  was  as  fully 
bound  by  her  voucher  in  a  common  recovery,  as  by  a  fine,  and 
for  the  same  reason. 

5.  In  enumerating  the  persons  who  were  disabled  from  suflfer- 
ing  recoveries,  we  shall  begin  with  those  whose  disabilities  arise 
from  the  rules  of  the  common  law  ;  and  then  proceed  to  those 
whose  disability  is  created  by  act  of  Parliament. 

6.  The  King  could  not  suffer  a  common  recovery  ;  for  if  he 
did,  he  must  either  be  tenant  or  vouchee ;  and  in  both  cases 
the  demandant  must  count  against  him,  which  the  law  does  not 
allow. 

7.  It  is  said  in  Jenkins,  251.,  that  if  tenant  in  tail,  the  re- 
mainder in  fee,  was  attainted  of  treason,  a  common  recovery,  in 
which  he  was  tenant  or  vouchee,  did  not  bur  the  remainder  ;  for 
the  estate  tail  vested  in  the  King  without  office.  If  he  died,  and 
the  heir  of  his  body  was  vouched,  this  also  was  no  bar  to  the  re- 
mainder ;  for  the  estate  tail  did  not  descend  upon  him,  but  was 
vested  in  the  King  before,  without  ofiice. 

8.  Infants  were  not  capable  (o)  of  suffering  common  recoveries, 
on  account  of  their  want  of  understanding;  although  if  an  infant 
was  permitted  to  suffer  a  common  recovery  in  person,  he  must, 
as  in  the  case  of  a  fine,  and  for  the  same  reason,  reverse  it 
during  his  infancy,  which  must  be  tried  by  inspection  of  the 
Judges,  otherwise  the  recovery  would  bind  him  for  ever  after. 

9.  There  are,  however,  two  cases  in  which  it  appears  to  have 
been  determined  that  a  common  recovery  suffered  by  an  infant, 
who  appeared  in   person,  might  be   reversed.     But,   I   presume, 

(«)  [For  instances  where  the  Court  has  amended  a  rccoveiy,  by  striking  out  the 
natnc  of  a  minor  vouchee,  see  7  Taunt.  CDT.J 


Title  XXXVI.  Recovery.  Ch.  V.  s.  9—13.  349 

that  these  recoveries  were  avoided  during  the  infancy  of  the 
vouchees ;  for  tlie  principle,  that  a  recovery  suffered  by  an 
infant,  is  so  far  similar  to  a  fine,  that  it  cannot  be  reversed  after 
tlie  infant  conies  of  age,  is  most  clearly  stated  by  Lord  Coke 
and  Dyer,  in  the  places  above  cited,  and  recognised  in  a  case 
subsequent  to  those  last  mentioned  ;  in  which  it  was  resolved,  Raby  v. 

,  .  11-  llobiason, 

that  where  an  uiiant  suriered  a  recovery,  and  appeared  in  person,  i  sid  321. 
a  writ  of  error  did  not  lie  after   he   attained  his  full  age ;  and 
it  is  said,  that  the  Court  delivered  this  opinion  after  conference 
with  the  other  Judges,  it  being  a  matter  of  great  concern. 

10.  But  if  an  infant  suffered  a  common  recovery,  in  which  he 
appeared  by  attorney,  he  might  reverse  it  at  any  time  after  he  c.  3. 
attained  his  full  age  ;  as  it  might  be  tried  by  a  jury  whether  he 
was  an  infant  or  not,  when  he  appointed  an  attorney. 

11  •  Thus,  where  a  writ  of  error  was  brought   to  reverse  a  stokes  t;. Oliver, 

J    .1  -J  n     4.  r  a       5  Mod.  209. 

common  recovery,  and  the  error  assigned  was,  that  one  ot  the 

vouchees   was  a   feme  covert,   and  under  age,   and   that   she 

appeared  by  attorney. 

It  was  determined,  that  the   recovery   should  be   reversed, 

although  the  woman  had  attained  her  full  age,  because  it  might 

be  tried  by  a  jury  whether  the  warrant  of  attorney  was  made  by 

a  person  under  age  or  not. 

12.  It   was  formerly  doubted    whether   a  common   recovery  lo  Rep.  43  a. 
bound  an  infant  who  appeared  by  his  guardian  ;  and  the  practice  Qodb.  161. 
therefore  was,  when  an  infant   intended    to  sufter  a  common 
recovery,  that  he  and  his  guardian  should  petition  the  King  to 

grant  letters  under  the  privy  seal  to  the  Judges  of  the  Court  of 
Common  Pleas,  directing  them  to  permit  such  infant  to  suffer  a 
common  recovery.      But  it  was   still  in  the  discretion  of  the  Life  of  Lord 
Judges  to  permit  the  infant  to  suffer  it  or  not,  according  to  the  y'^j.  i.igs. 
circumstances  of  the  case;  and  if  the  Judges  upon  examination  ^^^' 
found  it  necessary,  or  that  it  would  be  advantageous  to  the  infant 
that  he  should  suffer  a  recovery,  they  then  admitted  persons  of 
known  integrity  and  fortune  to  appear  as  guardians  to  the  infant, 
and  to  join  with  him  in  suffering  a  recovery  in  court. 

13.  The  Earl  of  Devon  devised  his  estates  to  his  son  the  Earl  Blount's  case, 
of  Newport,  who  was  then  an  infant  of  the  age  of  eighteen  ;  and  jmik.  Cent.299. 
amono-  the  possessions  of  the  said  earl  was  the  manor  of  Wansted ,  ^"^  J-/^iack- 

^  r  '  worth  s  case, 

which  he  left  to  his  son  in  tail,  with  several  remainders  over.  ^  V'em.  4ei. 

s.P. 
The  Earl  of  Devon  was  greatly  in  debt,  and  had  appointed  Cro.Car.  307. 
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certain  honourable  persons  to  be  guardians  of  his  son,  who  found 
it  necessary  to  sell  the  said  manor  of  Wansted  for  |Dayment  of 
the  earl's  debts.  They  therefore  petitioned  the  King  that  he 
would  write  to  the  Judges  of  the  Common  Pleas,  that  a  common 
recovery  should  be  suffered  of  this  manor,  which  his  Majesty 
did.  And  upon  examination  of  the  infant  privately,  and  of  his 
guardians  in  court,  and  of  the  circumstances  of  the  case,  a 
common  recovery  was  accordingly  suffered,  in  which  the  Earl  of 
Newport  and  his  guardians  were  vouched  in  ])erson. 

14.  On  the  other  hand,  the  Judges  have  refused  to  permit  an 
infant  to  suffer  a  recovery  by  his  guardians,  where  the  reasons  for 
the  application  did  not  appear  to  them  sufficient. 

15.  Sir  John  St.  Alban,  being  of  the  age  of  nineteen,  his 
sister,  who  was  next  in  remainder  to  him,  and  also  his  heir  at 
law,  married  one  of  his  footmen.  He  petitioned  the  King  for 
leave  to  suffer  a  common  recovery,  who  referred  it  to  the  Judges 
of  the  Common  Pleas,  before  whom  several  precedents  of  reco- 
veries, suffered  by  infants  upon  privy  seals,  were  cited.  The 
Judges  observed,  that  seven  of  the  petitions  were  by  fathers  upon 
the  marriage  of  their  sons,  and  an  equal  recompense  given  ; 
whereas  here  was  neither  father  nor  marriage  in  the  case.  They 
said  this  case  had  been  carried  too  far  already,  and  therefore 
would  not  allow  it. 

IG.  Common  recoveries  suffered  by  privy  seal  were  subse- 
quently disused,  and  private  acts  of  parliament  were  universally 
substituted  in  their  stead. 

17.  If  an  infant  was  permitted  to  suffer  a  common  recovery, 
he  must  make  a  tenant  to  the  praecipe  by  feoffment,  and  give 
livery  of  seisin  in  person,  by  which  means  the  feoffment  was 
only  voidable ;  whereas,  if  the  infant  appointed  an  attorney  to 
give  livery  of  seisin  for  him,  the  feoffment  would  then  be  abso- 
lutely void. 

18.  [It  should  seem  that  an  infant  trustee  might  join  in  a 
common  recovery,  under  the  statute  1  Will.  4.  c.  60.  ss.  6.  13. 
if  he  was  directed  so  to  do  by  the  Court  of  Chancery.  A  deci- 
sion to  that  effect  was  made  in  a  recent  modern  case,  upon  the 
statute  of  7  Ann.  c.  19.  which  is  incorporated  in  the  1  Will.  4. 
c.  60.]  (a) 


(a)  [See  9  Bing,  399.  Jackson,  demandant.] 
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19.  Thus,  where  a  person  who  was  a  trustee,  devised  all  his  Exparte 
estates  to  his  son,  who  was  then  an   infant,  in  tail,  with  remain-  3  Atk.  559. 
ders  over;  a  petition  was  preferred,  that  the  infant  to  whom  the 

trust  estate  was  devised  might  be  ordered  to  convey  by  recovery, 
pursuant  to  the  statute  7  Ann.  c.  19.  Lord  Hardwicke  at  first 
though  there  must  be  an  application  for  a  privy  seal,  but  the  act 
being  general,  "  that  the  infant  shall  convey  lands,  as  the  Court, 
by  order,  shall  direct;"  his  Lordship  made  an  order,  that  the 
infant  should  convey  by  a  common  recovery. 

20.  Idiots,  lunatics,  and  generally  all  persons  of  weak  under-  Idiots  and 

\  r  f^^  ■         r  II         lunatics. 

standing,  were  disabled  from  sufiermg  recoveries,  («)  as  well  as 
from  levying  fines  ;  though  if  an  idiot  or  lunatic  did  suffer  a  com- 
mon recovery,  in  which  he  appeared  in  person^  no  averment  could 
afterwards  be  made  that  he  was  an  idiot  or  lunatic,  for  the  same 
reason  that  such  an  averment  was  not  admissible  against  a  fine. 
But  if  an  idiot  or  lunatic  was  vouched  by  attorney,  I  presume  such  Tit.  35.  c.  5. 
an  averment  would  be  admitted,  upon  the  same  principle  that  an 
averment  of  infancy  might  be  made  against  a  warrant  of  attorney 
acknowledged  by  an  infant  for  the  purpose  of  suffering  a  com- 
mon recovery;  as  the  fact  of  idiocy  might  be  tried  by  a  jury  as 
well  as  that  of  infancy. 

21.  Evidence  of  weakness  of  understanding  has  been  ad-  Wentworth's 
mitted  to  invalidate  a  deed  to  make  a  tenant  to  the  prcBcipe,  for  infra,  c.  11. 
suffering  a  common  recovery. 

22.  [Where  a  lunatic,  who  had  no  issue,  was  seised  of  an  in  re  Brand, 
estate  tail  in  possession,  with  the  immediate  reversion  to  himself  in  159/  '       ^    * 
fee,  and  the  land  had  been  sold  under  the  statute  1 1  Geo.  4.  and 

1  Will.  4.  c.  65.  for  payment  of  his  debts,  an  order  was  made 
by  Brougham,  C.  on  the  committee  to  suffer  a  recovery  on  behalf 
of  the  lunatic,  in  order  to  complete  the  title  to  a  purchaser.] 

23.  By   the   common  law,   if  a  precipe  had   been   brought  Tenants  for  life, 
against  a  tenant  for  life,  and  a  recovery  sufiered,  it  would  have  ]o°Rep.  43  b. 
barred  the  persons  in  remainder ;  but  this  being  justly  considei-e 

as  a  grievance,  it  was  enacted  by  the  stat.  32  Hen  8.  c.  31.  that 
all  common  recoveries  suffered  by  tenants  for  life,  without  the 
consent  of  the  persons  in  remainder  or  reversion,  should  be  totally 
void. 

(a)  [For  instances,  where  the  Court  of  C.  P.  has  refused  the  passing  of  the 
recovery,  as  to  a  party  becoming  insane.  See  3  Bing.  423.  5  lb.  176.  2  Mod.  & 
Payne,  267] 
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Pigot,  83. 


Infra,  c.  7. 


Wiseman  v. 

Crow, 

Cro.  Eliz.  56-2. 

Jennings'  case. 

Infra,  c.  7. 

Who  miglit 
take  by  reco- 
very. 


Vide  Tit.  35. 
C.2.S.  69. 
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24.  If  after  this  act,  a  tenant  for  life  liad  made  a  lease  for 
years,  and  the  lessee  had  made  a  feoffjuent,  and  a  prfccipe  had 
been  brouoht  against  the  feoffee,  and  he  had  vouched  the  tenant 
for  life  ;  such  a  recovery  was  not  within  the  statute,  because  the 
tenant  for  life  was  not  then  seised  of  the  estate  for  life.  To 
remedy  this,  the  statute  14  Eliz.  c.  8.  was  passed,  reciting  that 
several  tenants  in  tail,  after  possibility,  and  other  tenants  for  life 
or  lives,  had  suffered  common  recoveries,  to  the  prejudice  of  those 
in  remainder  or  reversion: 

It  was  therefore  enacted,  that  all  such  recoveries  had  or 
prosecuted  by  covin,  against  any  such  particular  tenant,  or 
against  any  other,  with  voucher  over  of  such  particular  tenant, 
should,  as  against  all  persons  in  remainder  or  reversion,  be  utterly 
void  and  of  no  effect.  Provided  that  that  act  should  not  extend 
to  recoveries  by  good  title,  or  to  recoveries  by  assent  and  agree- 
ment of  the  persons  in  remainder  or  reversion,  so  that  such 
assent  appeared  of  record  in  any  of  her  Majesty's  courts. 

25.  In  consequence  of  the  last  proviso  in  this  statute,  a  tenant 
for  life  might  join  with  the  persons  in  remainder  or  reversion  in 
suffering  a  common  recovery,  without  incurring  a  forfeiture. 

26.  With  respect  to  the  persons  who  were  capable  of  taking 
an  estate  by  a  common  recovery,  as  any  person  might  sue  out  a 
writ  of  entry,  it  followed,  that  any  person  might  be  demandant 
in  a  common  recovery ;  and  the  uses  of  a  recovery  might  also 
be  declared  to  any  one  capable  of  taking  lands  by  way  of  grant, 
such  as  infants,  married  women,  corporations  sole  or  aggregate, 
or  any  other  persons,  not  considered  in  law  as  civilly  dead. 

[By  the  statute  21.  Jac.  1.  c.  26.  it  is  enacted  that  if  any 
person  shall  acknowledge  a  recovery  in  the  name  of  another 
person,  not  privy  or  consenting  to  the  same,  and  shall  be  con- 
victed thereof,  he  shall  suffer  death  without  benefit  of  clergy : 
but  by  the  statute  1  Will.  4.  c.  66.  s.  31.  the  above  (among  other 
statutes)  so  far  as  respects  the  punishment  of  death  is  repealed, 
and  the  offender  is  made  liable,  at  the  discretion  of  the  Court,  to 
be  transported  for  life,  or  for  any  term  not  less  tlian  seven  years, 
or  to  be  imprisoned,  with  or  without  hard  labour,  for  any  term 
not  exceeding  four  years  or  less  than  two.] 
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CHAP.  VI. 

A  meiidment  of  Recoveries. 


Sect.    2.  Writ  of  Entry. 

5,  Names  of  the  Parties. 
12.  Description  of  the  Estates. 
20.  Judgment. 


Sect.  22.   Writ  of  Seisin. 

24.  There  must  have  been  some- 
thing to  amend  by. 


Section  I. 

Common  recoveries  being  judicial  proceedings,  must  have  been 
carried  on  according  to  the  established  forms  and  solemnities  of 
a  real  action ;  but  as  they  were  suffered  with  the  consent  of  all 
parties,  and  considered  as  common  assurances,  the  Court  of 
Common  Pleas,  in  many  cases, allowed  them  to  be  amended;  on 
the  same  ground  as  that  on  which  fines  were  allowed  to  be 
amended,  (a) 

(a)  [In  the  statute  3  &  4  Will.  4.  c.  74.  are  the  following  clauses  for  the  amendment 
of  common  recoveries  : — Section  8.  That  if  it  shall  be  apparent  from  the  deed  makino- 
the  tenant  to  the  writ  of  entry,  or  other  writ  for  suffering  a  common  recovery  already 
suffered,  or  hereafter  (28th  August,  1833,)  to  be  suffered,  that  there  is  in  the  exem- 
phfication,  record,  or  any  of  the  proceedings  of  such  recovery,  any  error  in  the  name  of 
the  tenant,  demandant,  or  vouchee  in  such  recovery,  or  any  misdescription  or  omission 
of  lands  intended  to  have  been  passed  by  such  recovery,  then,  and  in  every  such  case, 
the  recovery,  without  any  amendment  of  the  exemplification,  record,  or  proceedincrs  in 
which  such  error,  misdescription,  or  omission  shall  have  occurred,  shall  be  as  good  and 
valid  as  the  same  would  have  been,  and  shall  be  held  to  have  passed  all  the  lands  in- 
tended to  have  been  passed  thereby,  in  the  same  manner  as  it  would  have  done  if  there 
had  been  no  such  error,  misdescription,  or  omission. 

Section  9.  provides,  that  notiiing  in  this  act  contained  shall  lessen  or  take  away  the 
jurisdiction  of  any  court  to  amend  any  fine  or  common  recovery,  or  any  proceeding 
therein,  in  cases  not  provided  for  by  this  act. 

Section  10.  enacts,  that  no  common  recovery  already  suffered,  or  hereafter  to  be  suf- 
fered, shall  be  valid,  in  consetjuence  of  the  neglect  to  inrol  in  due  time  a  baro-ain  and 
sale,  purporting  to  make  the  tenant  to  the  writ  of  entry,  or  other  writ  for  suffi^rinT  such 
recovery,  provided  such  recovery  would  have  been  valid,  if  the  bargain  and  sale  pur- 
porting to  make  the  tenant  to  the  writ  had  been  duly  inrolled. 

Section  11.  enacts,  that  no  common  recovery  already  suffered,  or  hereafter  to  be  suf- 
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Writ  of  entry.  2.  A  mistake  in  the  writ  of  entry,  on  wliicli  a  common  recovery 
1  lios's,  &  Pull",  was  suffered,  was  in  a  modern  case,  allowed  to  be  amended,  by 
^  '•  inserting  50  acres  instead  of  30.     Lord   Ch.  J.  Eyre  doubted 

whether  the  Court  had  power  to  do  it,  in  consequence  of  the  de- 
Tit.  sr).  c.  7.      termination  in   Lord   Pembroke's  case;  but  Mr.  Justice  Rooke 

observed,  that  by  the  stat.  8  Hen.  ().  c.  12.  original  writs  might 

be  amended,  as  to  mistakes  of  the  clerks. 
R  Taunt.  197.  3.  fin  the  case  of  Bruin  demandant,  the  return  day  of  the  writ 

7  Mo.  372.269.  . 

of  entry  was  allowed  to  be  altered.     The  writ  was  returnable  on 

the  morrow  of  All  Souls  in  the  preceding  Michaelmas  term.  The 
parties  were  resident  at  a  distance  ;  the  acknowledgment  was 
taken  on  the  25th  of  November,  and  the  papers  were  sent  back 
on  the  2nd  of  December,  too  late  for  that  term.  The  return  was 
allowed  to  be  altered,  so  that  the  recovery  might  pass  as  of  the 
then  present  Hilary  term,  (J81(S). 

8  Taunt.  75.  4.  In  a  recent  case  the  documents  relating  to  a  recovery  of 

premises  in  Northumberland,  did  not  reach  London  till  the  first 
day  after  Easter  term  ;  the  mistake  was  not  discovered,  the  pro- 
ceedings went  on  in  the  subsequent  Trinity  term,  and  the  reco- 
very came  to  the  cursitor's  office  in  Michaelmas  term  following, 
when  the  Court,  upon  motion,  allowed  the  recovery  to  pass  as 
of  Easter  term.] 

Xannes  of  the  5.  Where  an  evident  mistake  appears  in  the  names  or  de- 

scription of  the  parties,  the  Court  has  allowed  it  to  be  amended. 

Pinde  t .  Nor-  6.  A  common  recovery  was  suffered  in  a  writ  of  entry  in  the 

ton,  yer,  5.  ^^^^  against  Elizabeth  Pinde,  and  in  the  warrant  of  attorney 
she  was  called  Alicia  ;  the  warrant  was  allowed  to  be  amended. 

Chapham  v.  7.  A  common  recovery  was  agreed  to  be  suffered,  wherein 

Bacon, 


Pigott,  170. 


fered,  shall  be  invalid  in  consequence  of  any  person  in  whom  an  estate  at  law  was  out- 
standing, having  omitted  to  make  the  tenant  to  the  writ  of  entry,  or  other  writ  for 
suffering  such  recovery,  provided  the  person  who  was  the  owner  of,  or  had  power  to 
dispose  of  an  estate  in  possession,  not  being  less  than  an  estate  for  a  life  or  lives  in  the 
whole  of  the  rents  and  profits  of  the  lands  in  which  such  estate  at  law  was  outstanding, 
or  the  ultimate  surplus  of  such  rents  and  profits,  after  payment  of  any  charges  there- 
out, and  whether  any  surplus,  after  payment  of  such  charges  shall  actually  remain  or 
not,  shall,  within  the  time  limited  for  making  the  tenant  to  the  writ  for  suffering  such 
recovery,  have  conveyed  or  disposed  of  such  estate  in  possession  to  the  tenant  to  such 
writ  ;  and  an  estate  shall  be  deemed  to  be  an  estate  in  possession,  notwithstanding 
there  shall  be  subsisting  prior  thereto  any  lease  for  lives  or  years,  absolute  or  determin- 
able, upon  which  a  rent  is  reserved,  or  any  term  of  years  upon  which  no  rent  is 
lesei-ved. 

For  section  12.  vide  sup.  p.  138.  note. 
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John  Chapliam  and  Richard  Elton  were  to  be  demandants.  By 
the  mistake  of  a  clerk,  the  writ  of  entry  was  sued  out  in  the 
names  of  .John  Chapham  and  John  Elton.  The  recovery  was 
allowed  to  be  amended. 

8.  A  warrant  of  attorney  was  given,  in  order  to  suffer  a  com-  Idem. 
men  recovery,  by  William  Reynolds  and  Hester  his  wife.     The 
Serjeant  who  took  the  warrant  of  attorney  certified  the  same  to 

be  given  by  William  Reynolds  and  Margaret  his  wife:  and  the 
mitlimus  and  transcript  were  made  of  a  warrant  given  by  Mar- 
garet, and  the  recovery  was  entered  accordingly.  It  was  allowed 
to  be  amended. 

9.  A  common  recovery  was  suffered  by  R.  Callow  et  ux   with-  Thurban  v. 

Pantry, 

out  mentioning  the  name  of  the  wife,  and  it  was  allowed  to  be  Pigot,  171. 
amended. 

10.  A  recovery  was  allowed  to  be  amended,  by  changing  the  Mayre  i.  Coul- 
words  Ann,  the  wife  of  Henry  Goodwin,  to  Elizabeth,  in  con-  Rep. '1230. 
forraity  to  a  fine  and  deed  to  lead  the  uses  of  it. 

11.  A  rule  was  made  absolute  to  amend  a  common  recovery,  Lord  «.  Biscoe, 

1  .  .  ^111  J    X  i  '       Barnes,  24. 

by  transposmg  the  names  of  the  demandant  and  tenant,  pur- 
suant to  the  deed  making  a  tenant  to  the  precipe  for  the  reco- 
very.    Biscoe  had  been  demandant,  and  Lord  tenant ;  but,  by  2  Bro.  &  Bing, 

.  98. 

the  deed.  Lord  was  to  be  the  demandant,  and  Biscoe  the 
tenant,  (a) 

12.  In  the  same  manner,  where  a  mistake  appeared  to  have  Description  of 
been  made  in  the  description  of  the  estates  intended  to  be  com- 
prehended in  a  recovery,  it  has  been  allowed  to  be  amended. 

13.  A  common  recovery  was  agreed  to  be  suffered  of  lands  in  Skinner  v. 
Alphampfon  and  Magna  Hermney,  in  the  county  of  Essex  ;  but  pigoti.  171. 
by  mistake  the  same  was  suffered  of  lands  in  Alphampton  and 
Lamarsh.     It  was  ordered  to  be  amended. 

14.  A  common  recovery  was  agreed  to  be  suffered  of  lands  in  whetwell  v. 

AInstors 

]N"ew  Church,  Levington,  and  Mersham,  but  New  Church  was  pigott,  172. 

(a)  [The  following  are  some  of  the  most  recent  cases  in  which  recoveries  have  been 
amended  in  respect  of  the  parties'  names,  by  transposing  the  names  of  the  tenant  and 
demandant  (6  Moore,  46.  8  Bing.  10.)  ;  by  substituting  the  name  of  the  tenant  for 
that  of  the  vouchee  (8  Taunt.  226.  1  Bing.  22.)  ;  by  correcting  a  clerical  error  in  the 
sf/rname  of  the  demandant  (3  Mo.  673.);  in  his  christian  name  (8  Taunt.  556.)  ;  by 
striking  out  the  name  of  a  minor,  vouchee  (7  Taunt.  697.)  ;  by  inserting  part  of  conu- 
sor's chriitian  name  (8  Taunt.  20.).  In  the  following  cases  recoveries  have  been 
allowed  to  pass,  notwithstanding  the  omission  of  one  of  the  vouchee's  names,  '^  Mo. 
667..  8  Taunt.  645.  7  Bing.  455.] 

A    A  2 
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totally  omitted.     Upon  examining  the  deed,  to  lead  the  uses,  it 

was  ordered  to  be  amended. 
Brooke  V.  15.  A  common   recovery  was  agreed   to  be   suffered  of  two 

I'lV'it,  172.        messuages  and  one  garden  in  London;  but  being  only  suflered 
1  lauiit.  484.     Qf  Qfje  messuage,  it  was  allowed  to  be  amended. 
.Tenkinson  i.  If).  The  piucfipe  and  writ  of  entry  in  a  common  recovery  were 

Ke^'?.*c'.  P.^*^^     allowed  to  be  amended,  by  adding  the  names  of  several  parishes 

which  had  been  omitted. 
iKnzeh'.Lodge,        17.  The  deed  to  lead  the  uses  of  a  recovery,  mentioned  "  all 


2  Black.  K 


ik.  K. 
I0i,r>. 


J7.     '  the  vouchee's  lands  in  Aldenham,  or  elsewhere,  in  the  county  of 

wSer^'.  ^^'*"  Kent,  in  the  occupation  of  Robert  Goddard."     Robert  Goddard 
Heseltine.  rented  one  entire  farm  of  the  vouchee  (all  sworn  to  be  intended 

2  Bos.  &  Pul.  .....       ,  •  1      r  Ai  1 

5f;o.  to  pass  by  the  recovery),  bemg  prnicipally  m  the  ])ansli  ot  Alclen- 

ynibanke .'.        ham,  but  part  thereof  lay  in  the  parish  of  Mersham,  which  was 
idl'sfio.  not  known  to  the  parties  when  the  recovery  was  suffered.     The 

Court,  after  taking  a  day  to  consider  of  it,  allowed  the  recovery 
to  be  amended,  by  inserting  the  word  Mersham. 
Watson  r.  C'oK,  18.  On  a  motion  to  amend  the  recovery  of  lands,  Sec.  in  the 
town  of  Kingston-upon-Hull,  by  inserting  the  words,  in  Mi/ton, 
and  the  words,  and  county,  thereby  making  the  description  of  the 
lands  to  be  "  in  Myton,  in  the  town  and  county  of  Kingston- 
upon-Hull."  The  deed  to  lead  the  uses,  described  the  parcels 
to  be  situate  "  in  the  lordship  of  Myton,  in  the  county  of  York, 
or  in  the  town  and  county  of  Hull,  lately  purchased  of  Thomas 
Yates."  And  it  was  proved  by  affidavit,  that  one  William 
Crowle  purchased  of  Thomas  Yates  the  lands  intended  to  pass, 
being  in  the  township  of  Myton,  in  the  town  and  county  of 
Kingston-upon-Hull,  and,  in  1728,  settled  them  successively  on 
George  and  Richard  Crowle  in  tail :  that  George  died  without 
issue,  and  Richard,  being  then  tenant  in  tail,  and  having  no 
other  lands  in  Kingston-upon-Hull,  did,  in  1754,  suffer  this  reco- 
very. The  Court  directed  notice  to  be  given  to  the  tenant,  and, 
on  his  consenting,  made  the  rule  absolute. 
i,oggin,  19.  A  recovery,  which  had  been  suffered  nine  years  before, 

ijTrnes'!?!!  was  Ordered  to  be  amended,  by  putting  the  word  Trul,  the  name 
of  a  vill,  into  its  proper  place,  according  to  the  deed  of  uses. 
Trul  had  been  by  mistake  put  into  the  recovery  as  an  advowson, 
not  as  a  vill  where  land  lay.  It  was  objected  against  this 
amendment,  I.  That  the  estate  was  in  trustees  at  the  time  of 
the  recovery,  and,  consequently,  the  trustees  not  being  parties 
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there  was  no  good  tenant  to  the  praecipe.  11.  That  the  lands 
were  customary  tenure.  III.  That  the  parties  who  suftercd  the 
recovery  were  volunteers.  IV.  That  the  wife  of  Pullcn,  the 
vouchee,  was  dead,  and  a  recovery  could  not  then  be  suffered  to 
bar  tfie  remainders.  The  Court  said,  they  would  not  enter  into 
the  question,  whether  in  equity  recoveries  of  trust  estates  would 
bar  legal  remainders,  or  into  the  other  objections.  When  the 
recovery  was  amended,  va/eat  quantum  va/ere  potest,  the  intention 
of  the  parties  was  the  foundation  for  the  amendment.  The 
transaction  appeared  to  be  fair,  and  without  fraud  or  collusion. 
The  principle  upon  which  they  went,  was  the  statute  8  Hen.  6., 
to  amend  the  misprision  of  the  clerk.     A  pracipe  was  the  cur-  Dowse. 

.  -IIP  1        demand.  S.'-. 

sitor's  instruction  for  an  original  writ ;  a  deed  of  uses  was  the  2  Bos.  &  I'uii. 

rrro 

clerk's  instruction  for  a  recovery.     The  p7acipe  and  deed  were  i  [juint.  257. 
the  things  to  amend  by  ;  and  Mrs.  Pullen  being  dead,  an  amend-  l^-  •^^^• 
ment  was  the  only  remedy  left,  (a) 

20.  Where  there  has  been  a  mistake  of  the  clerk  in  the  words  Ju'igment. 
of  the  judgment,  the  Couit  has  ordered  it  to  be  amended. 

21.  Thus,   there   are  two  instances  where,    upon   motion    to  Barnes,  20. 22. 
amend  a  recovery,  by  striking  out  the  words,  it  is  adjudged,  and 
inserting  the  words,  it  is  considered,  the  Court  has  ordered  it  to 

be  done  ;  because  such  an  amendment  related  to  the  act  of  the 
Court  in  giving  judgment. 

22.  Amendments  have  also  been  allowed  in  the  writ  of  seisin,  Writ  of  seisin. 
and  in  the  return  thereof. 

23.  Thus,  where  a  writ  of  seisin  was  riohtly  directed  to  the  ^^'"o"; 
sheriffs  of  the  city  of  York,  but  not  returned  in  the  name  of  any  Barnes,  23. 
sheriff;  though  a  mistaken  return  in  the  singular,  instead  of  the  demand' c^c. 
plural  number,  was  endorsed  on  the  writ;  the  prayer  of  seisin  "     '*" 
and  return  of  the  writ  were  ordered  to  be  first  amended,  and  the 

roll  and  exemplification  accordingly. 

(<i)  [The  following  are  some  of  the  later  cases  where  recoveries  have  been  amended 
in  respect  of  the  description  of  the  estate  :  By  inserting  tithes,  7  Taunt.  341. ;  8  III. 
303. ;  5  Moore,  95.  Advowson,  4  Mo.  49.;  8  Taunt.  333.;  8  Mo.  586. ;  10  lb.  251. 
585.  By  altering  the  name  of  the  parish,  hamlet,  &c.  5  Taunt.  624. ;  7  lb.  352.  ; 
8  lb.  191.244.262;  lMo.131,;  3  lb.  326. ;  6Ib.259  ;  2Bing.93.;  10  Mo.  10!».  ; 
11  lb.  249. ;  12  lb.  159.  By  altering  quunlitu,  2  INIo.  163.  ;  5  lb.  95.  ;  9  lb.  591.  ; 
Qiialitu,  1  Bing.  22.  ;  5  Mo.  95.  ;  12  lb.  303.  llecovery  allowed  to  pass,  notwith- 
standing alterations  had  been  made  in  the  proceedings  respecting  the  word  island  for 
colo/ni  of  Demerara,  1  Bing.  72.  Recovery  not  allowed  to  pass  on  account  of  defect 
in  tlie  name  of  liic  parish.  1  Bing.  425.  ;  of  county,  4  Biug.  426  ;  1  Mo.  &  Ta.  178.  ; 
4  Taunt.  70''.. ;  -1  lb.  855.] 
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24.  No  amendment,  however,  was  allowed  in  a  common  re- 
covery, unless  where  there  appeared  an  evident  mistake  or  mis- 
prision of  the  clerk,  or  where  there  was  something  to  amend 
by.(«) 

25.  Thus,  in  the  case  of  Wynne  and  Wynne,  an  application 
was  made  to  the  Court  of  Common  Pleas,  to  amend  the  teste  and 
return  of  the  writ  of  entry ;  and  a  rule  to  show  cause  was  granted. 
The  Court,  after  hearing  counsel  on  both  sides,  and  considera- 
tion, was  of  opinion  that  all  amendments  must  be  consistent 
with  the  rules  of  law,  and  there  must  be  something  to  amend 
by.  In  this  case  the  vouchees  by  law  could  not  appear  until  the 
return  day  of  the  writ  of  summons,  and  the  power  of  attorney 
given  by  Alithea  to  apjjear  on  that  day  was  revoked  by  her  death 
in  the  intermediate  time.  By  the  statute  8  Hen.  6,  original 
writs  are  amendable,  if  wrong  by  misprision  of  the  clerk,  or 
where  there  is  any  thing  to  amend  by.  Here  was  no  misprision 
of  the  clerk,  the  writ  was  made  agreeable  to  his  instructions,  and 
there  was  nothing  to  amend  by ;  the  amendment  prayed  was  to 
amend  in  the  first  instance.     The  rule  was  discharged. 

26.  Thus,  where  a  motion  was  made  to  amend  a  recovery,  by 
striking  out  the  city  of  Litchfield,  and  inserting  the  county  of 
Stafford,  with  other  consequential  amendments,  wheresoever  the 
names  of  the  county  and  sheriff  occurred,  and  also  by  inserting 
Longden  (the  name  of  a  vill)  after  Abnall,  another  vill  named  in 
the  recovery ;  the  Court  observed,  that  it  was  a  gross  mistake  in 
the  attorney  concerned,  in  suing  out  only  one  recovery  instead 
of  two  ;  and  that  they  would  wilhiigly  give  the  parties  all  the 
assistance  they  legally  could  to  effect  their  evident  intent,  but  it 
was  beyond  their  power.  In  the  cases  of  amendments  which 
had  been  cited,  the  party  had  no  estate  in  the  vill  or  county 
struck  out;  therefore,  quoad  Jioc,  the  recovery  had  no  operation  ; 
but  the  present  application  was,  to  annul  a  valid  recovery  in  the 
city  of  Litchfield,  which  had  operated  upon  lands  therein  for 
near  forty  years,  and  to  substitute  in  its  stead  a  recovery  in  the 
county  of  JStafibrd.     The  motion  was  refused. 

27.  In  a  recovery,  a  farm  called  Thiefside,  otherwise  Thievis- 
head,  was  described  to  be  situated  in  the  forest  of  Inglewood,  in 
the  parishes  of  Heskit  in  the  Forest  and  St.  Mary's,  Carlisle,  or 


(a)  [See  also  5  Taunt.  748. ;  4  lb.  798.J 
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one  of  them,  in  the  county  of  Cumberland.     It  was  aftenvards 
discovered  that  the  whole  of  the  said  farm  was  not  within  the 
parishes  of  Heskit  in  the  Forest  and  St.  Mary's,  Carlisle,  as  de- 
scribed in  the  recovery  ;  but  that  part  of  it  was  in  the  parish  of 
Lazonby,  in  the  county  of  Cumberland.     It  was  moved  to  amend  Simcox, 
the  recovery,  by  inserting  the  word  "  the  parish  of  Lazonby,"  on  4  Taunt.  155. 
an  affidavit  of  the  owners  of  the  lands,  the  vouchee,  statinn;  as  ]'^'^}'^: 
above,  and  that  he  meant  to  include  all  his  estates  in  the  county  Jemand.  inc. 

•'Id.  738. 

of  Cumberland  in  the  recovery,  and  that  he  did  not  know,  when  jjawney, 
he  suffered  the  recovery,  that  any  part  of  the  said  farm  was  in  i^^'^q] 
the  parish  of  Lazonby.  The  Court  would  not,  on  this  affidavit 
alone,  grant  leave  to  amend;  but  upon  reading  the  deed  to  lead 
the  uses,  there  was  found  the  following  clause  :  "  And  all  other 
the  estates,  manors,  or  lordships,  messuages,  lands,  tenements, 
and  hereditaments  whatsoever,  situate,  lying,  and  being  in  the 
county  of  Cumberland."  This  was  holden  by  the  Court  suffi- 
cient to  warrant  an  amendment,  as  it  appeared  on  the  face  of 
the  deed  itself.  And  the  rule  for  amendment  was  made  ab- 
solute. 

28.  rNo  amendments  were  allowed  on  the  last  day  of  term.!      ^..^'^"!1'*  ^^^• 
L  J  J       Vid.  lit.  35. 

c.  7.  s.  33. 
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Sect.  44.  Recoveries  with  Single  and 
Double  Voucher. 
CO.  The  Power  of  suffering  a 
Recovery  could  not  be  re- 
strained. 
65.  An  Heir  in  Tail  allowed  to 
inspect  Title  Deeds. 


Ancient  modes 
of  barring 
estates  tail. 


Section  I. 

The  variety  of  inconveniences  which  were  produced  by  the  sta- 
tute De  donis  conditionalibus,  and  the  impossibihty  of  obtaining 
a  parhamentary  repeal  of  it,  induced  the  Judges  to  adopt  every 
possible  means  of  evading  and  invalidating  it ;  but  the  progress 
was  gradual,  and  it  was  a  long  time  before  it  was  completely 
effected. 

2.  The  first  rule  which  the  Judges  adopted  on  this  subject 
was,  that  the  issue  in  tail  could  not  avoid  the  eviction  of  his  an- 
cestor, provided  lie  was  left  a  recompense  in  value  for  the  estate 
tail  of  which  he  was  evicted.  Thus  it  was  determined  very  soon 
after  the  statute  De  donis,  that  if  a  tenant  in  tail  was  evicted  of 
his  estate  tail,  and  recovered  over  in  value  ;  such  recovery  in 
value  was  a  good  bar  to  the  estate  tail,  because  the  issue  had  a 
recompense. 
Vide  Tit.  32.  3.  It  was  resolved,  upon  the  same  principle,  that  a  lineal  war- 

Lit' s.  712. 749.  ranty  with  assets  was  a  good  bar  to  the  issue  in  tail.     However 
!,!u^'''^oT^      Lord  Coke  observes,  that  if  a  tenant  in  tail  aliened  with  war- 

10  Kcp.  37  lj.  ' 

ranty,  leaving  assets  to  descend,  and  the  issue  in  tail  aliened  the 
assets  and  died,  the  issue  of  that  issue  should  recover  the  estate 


10  Kep.  37  L). 
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tail;  because  the  lineal  warranty  desceiuled  to  him  without  assets: 
which  shows  that  the  issue  in  tail  could  not  be  barred,  unless  he 
had  a  full  reconipense  in  value. 

4.  The  rule  that  the  issue  in  tail  could  not  avoid  the  alienation 
of  his  ancestor,  provided  he  had  a  recompense  in  value,  was  still 
farther  extended,  by  a  decision  of  the  Judges  in  44  Edvv.  III.,  by 
which  it  was  determined,  that  if  a  tenant  in  tail  granted  a  rent- 
charge,  in  consideration  of  a  release  of  right,  to  a  person  who  had 
a  prior  claim  to  the  estate,  such  a  grant  should  bind  the  issue  in 
tail ;  because  it  was  made  for  his  benefit,  and  the  estate  tail  de- 
scended to  him  as  a  recompense  for  the  grant. 

5.  Thus,  where  a  person  brought  a  replevin  for  taking  his  Octavian 
cattle,  the  defendant  avowed,  for  that  one  Nicholas  was  seised  in  pa^e, 

tail  of  the  manor  of  B.,  and  had  issue  John  and  Joan  ;  Nicholas  t-  '^^,',^\^'  o, 

'  'rear  Book,  21. 

died,  John  being  then  in  Ireland ;  Joan,  the  daughter,  entered 
and  died  seised,  leaving  issue  a  son  named  Nicholas,  who  en- 
tered ;  John,  the  son,  having  returned  from  Ireland,  sued  for  the 
land,  but  agreed  to  release  all  his  right  to  the  estate  tail  to  his 
nephew  Nicholas,  in  consideration  of  a  grant  from  Nicholas  of  a 
rent  of  20/.  per  anmon,  with  power  of  distress.  This  rent  being 
afterwards  in  arrear,  a  distress  and  avowry  were  made  on  the 
lands  charged,  which  were  then  in  the  possession  of  the  issue  of 
Nicholas.  The  Court  was  of  opinion,  that  as  Nicholas,  who  was 
tenant  in  tail,  granted  this  rent  in  consideration  of  a  release  of 
right  from  John,  who  was  really  entitled  to  the  estate  tail,  the 
grant  was  good,  and  sufficient  to  bind  his  issue  in  tail,  be- 
cause the  estate  tail  descended  to  them  as  a  recompense  for  this 
rent. 

6.  In  the  preceding  modes  of  barring  estates  tail,  it  may  be 
observed,  that  the  recompense  in  value  whicli  descended  to  the 
issue  in  tail  was  real.  But  in  12  Edw.  IV.  a  case  arose,  in 
which  the  Judges  carried  this  principle  to  a  much  greater 
length  ;  and  determined  that  a  nominal  and  fictitious  recom- 
pense descending  to  the  issue  in  tail,  should  be  an  effectual  bar, 
not  only  to  the  issue  in  tail,  but  also  to  the  persons  entitled  to 
the  remainders  and  reversion.  And  as  the  validity  of  reco- 
veries, even  at  this  day,  depends  upon  the  authority  and 
principles  laid  down  in  that  case,  it  will  be  proper  to  state  it 
fully. 
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Taltarum's  7.  I.  B.  being  seised  in  fee  of  the  lands  in  question,  gave  them 

12  Ed.  IV.  to  one  vV^iIham  Smith,  to  hold  to  him  and  the  heirs  of  his  body, 

Wr  Book,  14.  ^y  ^^|.^^  ^^  which  he  was  seised.     William  Smith  died,  leaving 

Vid.  13  Kd.  I.  Humphrey,  his  eldest  son,  on  whom  those  lands  descended,  who 

I^o.  l.p,  1.  I  J  '  ' 

JJro.  Ab.  tit.       entered,  and  was  seised  per  J'orwam  doni.     Humphrey  enfeoffed 
value^Y^.'  ^^^  Tregos  of  the  said  lands  in  fee,  who  rendered  them  to  the 

said  Humphrey  and  Jane  his  wife,  and  to  the  heirs  of  their  two 
bodies,  remainder  in  fee  to  the  said  Humphrey,  by  force  of  which 
they  were  seised.  Some  time  afterwards,  Jane  died,  on  which 
Humphrey  became  sole  seised  of  the  said  lands  in  tail ;  and  being 
thus  seised,  one  Taltarum  brouoht  a  writ  of  rioht  against  Hum- 
phrey,  and  counted  of  his  possession  against  him.  Humphrey 
made  defence,  and  vouched  to  warranty  one  R.  King,  who  en- 
tered into  the  warranty,  and  joined  the  mise  on  the  mere  right ; 
afterwards  R.  King,  the  vouchee,  made  default,  and  departed  in 
contempt  of  the  Court ;  in  consequence  of  which,  final  judgment 
was  given,  that  the  demandant  Taltarum  should  recover  the  lands 
in  question  against  Humphrey,  and  that  Humphrey  should  re- 
cover lands  of  equal  value  of  R.  King,  the  vouchee.  Humphrey 
afterwards  died,  without  leaving  heirs  of  his  body  ;  and  the 
question  was,  whether  Richard,  the  brother  of  Humphrey,  who 
was  heir  in  tail  to  those  lands,  should  be  barred  by  this  recovery  ? 

1  Pros.  Con.       It  was  determined  by  all  the  Judjies,  that  the  estate  tail  was  not 
423.  .  -^  .        . 

barred  by  this  recovery,  because  the  tenant  in  tail  was  not  seised 

of  the  estate  tail  at  the  time  of  the  recovery,  but  of  another  es- 
tate ;  and  as  the  recovery  in  value  goes  according  to  the  estate 
whereof  the  tenant  was  seised  at  the  time  of  the  recovery,  and 
not  in  recompense  of  the  estate  he  had  not,  the  issue  in  tail  could 
have  no  recompense  in  this  case,  and  therefore  was  not  barred  by 
the  recovery. 
Pigou,  9.  It  is  observable,  that  this  case  was  conducted  with  a  good  deal 

of  art;  for  at  first  sight  the  decision  seems  to  be  against  the 
validity  of  a  common  recovery  in  barring  estates  tail,  but,  from 
the  arguments  of  the  Judges,  it  appeared  they  were  all  of  opinion 
that  if  the  tenant  in  tail  had  been  actually  seised  of  the  estate 
tail  at  the  time  of  the  recovery,  the  recompense  in  value  would 
then  have  descended  in  lieu  of  the  estate  tail,  and  therefore  the 
issue  in  tail  would  have  been  barred. 

8.  All  the  writers  on  our  law  have  dated  the  a;ra  of  common 
recoveries  from  this  decision,  although  the  preceding  cases  show, 
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that  so  early  as  the  reign  of  Edward  III.  the  Judges  were  ex- 
treiuely  well  inclined  to  give  tenants  in  tail  every  assistance  for 
enabling  them  to  unfetter  their  estates. 

9.  It  is  evident,  from  this  case,  that  the  reason  on  which  the 
Judges  grounded  their  original  determination,  that  a  common  re- 
covery was  a  good  bar  to  an  estate  tail,  was,  because  the  issue  in 
tail  had  a  recompense  in  value,  either  real  or  fictitious,  for  the  es- 
tate tail  which  was  recovered  ;  but  as  several  cases  arose,  in  which 
the  recompense  in  value  could  not  possibly  extend  to  all  the  es- 
tates which  were  barred,  the  Judges  have  at  different  times  ex- 
erted their  ingenuity  in  inventing  other  reasons  to  support  the 
validity  of  common  recoveries.  Thus,  in  the  case  of  Hudson  v.  2  Lev.  29. 
Benson,  in  Mich.  23  Car.  II.,  Lord  Chief  Justice  Hale  is  re- 
ported to  have  said  :  "  The  recompense  of  the  value  is  the  reason 

of  the  bar  by  common  recoveries,  as  to  the  issue  in  tail,  but  not 
the  reason  why  it  bars  as  to  him  in  remainder  or  reversion.  But 
the  reason  in  this  case  is,  because  the  recoveror,  in  supposition  of 
law,  is  in  of  the  estate  tail,  and  that  in  judgment  of  law  has  still 
continuance ;  as  at  common  law,  the  donee, post protem  suscitatam, 
might  have  aliened  and  barred  the  donor;  and  a  common  reco- 
very is,  as  it  were,  a  conveyance  excepted  out  of  the  statute  De 
donis,  and  the  recoveror  is  in  of  the  estate  which  the  donee  had; 
but  the  issue  in  tail  is  barred  to  claim  it,  in  respect  of  a  supposed 
recompense  by  the  recovery." 

10.  In  Mr.  Ratclifte's   case,   which   was  argued   before  the  i  Sua.  289. 
Lords  Delegates,  6  Geo.  I.  Mr.  Baron  Montague  observes,  that 

the  words  of  Sir  M.  Hale  respecting  recoveries  had  been  cited, 
and  said,  *'  I  never  found  my  opinion  on  the  dictums  of  reporters, 
in  which  they  are  very  apt  to  mistake  the  words  and  sense  of  the 
Judges  from  whom  they  take  them ;  and  so  it  seems  to  be  in  that 
case.  Lord  Hale  is  there  reported  to  have  said,  that  the  recom- 
pense in  value  is  not  the  reason  why  common  recoveries  are  bars 
to  the  remainder-men,  but  because  those  are  conveyances  ex- 
cepted out  of  the  statute  Dc  (Ionia.  But  it  is  the  text  of  Litt. 
s.  668.  that  if  a  tenant  in  tail  suffered  a  feigned  recovery,  the 
issue  might  falsify  it  in  -djorniedon.  This  shows  that  at  common 
law  such  recoveries  as  we  now  make  use  of  to  bar  estates  were 
not  known ;  and  therefore  it  would  have  been  ridiculous  in  the 
statute  De  donis  to  have  excepted  recoveries,  since  common  reco- 
veries were  not  used  ;  and  recoveries  on  good  title  could  not  bo 
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imagined  to  bo  included.  If  issue  was  taken  on  the  disseisin 
alleged  in  the  writ  of  entry,  and  found  for  the  demandant,  and 
•so  the  recovery  on  a  point  tried,  this  at  common  law  would  bar 
the  issue,  there  lying  an  attaint  against  the  jury  ;  though  where 
Jt  was  by  default  it  would  not.  But  afterwards  another  middle 
way  was  found  out  and  favoured  by  the  Judges,  to  prevent  the 
inconvenience  of  perpetuities;  and  that  was,  where  the  tenant  in 
tail  appeared  and  vouched  over,  and  the  vouchee  made  default, 
and  so  there  was  a  judgment  for  a  recompense  to  one,  and  for 
Saik.  563.  the  lands  demanded  to  the  other.     This  judgment,  though  by 

default,  and  without  issue  tried,  was  held  a  bar,  on  account  of 
the  recompense  in  value." 

11.  It  is  extremely  clear,  from  what  has  been  premised,  that 
the  effect  and  validity  of  common  recoveries  cannot  be  supported 
by  any  of  the  maxims  or  principles  of  the  common  law,  but  that 
they  are  a^ctio  juris,  adopted  for  the  purpose  of  destroying  that 
species  of  perpetuity  which  was  created  by  the  statute  De  donis  ; 
and  the  numerous  advantages  which  arose  from  the  decision  of 
the  court  in  12  Edw.  IV.  was  a  sufficient  justification  of  it. 
Besides,  common  recoveries  have  now  continued  so  long,  and 
their  utility  is  so  fully  understood,  that  the  determination  of  the 
Judges  in  Taltarum's  case,  so  far  fiom  being  considered  as  an 

1  Hur^'iie^^^^'  u'^ warrantable  stretch  of  their  authority,  must  on  the  contrary 
^^''>-  be  acknowledged  to  have  been  a  measure  of  great  public  utility, 

Willes  Rep.  ,  r  ,  •   ,      ,  ■  ^  I  J' 

449.  and  trom  which  this  country  has  derived  infinite  advantage. 

12.  But  whatever  were  the  reasons   on  wiiich   the  validity  of 

A  recovery  bars  common  recoveries  were  orio;inallv  founded,  it  may  now  be  laid 
an  estate  tail.  .  . 

down  as  a  certain  maxim  or  rule  of  law,  which  has  prevailed  for 
several  centuries,  that  a  common  recovery  is  an  assurance 
whereby  all  tenants  in  tail  were  enabled  to  bar  their  estates  tail, 
and  convert  them  into  estates  in  fee.  And  in  Mary  Portington's 
10  Rep.  37  b,  case,  1 1  Ja.  I.  it  was  determined,  that  a  judgment  given  against 
tenant  in  tail,  upon  a  voucher  and  recompense  in  value,  would 
bind  the  estate  tail,  notwithstanding  the  statute  De  dofiis  cuu- 
ditionulibus ;  whether  the  recovery  was  upon  good  title  or  not. 
And  that  the  judgment  given  in  such  a  case  for  the  tenant  in 
tail  to  have  in  value,  would  bind  the  estate  tail,  although  no 
recompense  was  had.  (a) 

(n)  'I'lic  following  passage  shows  how  strongly  tiie   .liulges  have  always  supported 
coniirion  recoveries.     "  At  tlic  rnriiamcnt   iicld  in   tiic  icign  of  the  late  Queen  VA\la- 
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13.  A  common  recovery  was  a  good  bar  lo  the  issue  in  tail, 
thougli  the  tenant  in  tail  died  before  the  recovery  was  executed. 

14.  Thus,  in  Shelley's  case,  where  a  tenant  in  tail  suffered  a  Ani«/.  c.  3. 
common  recovery,  and  died   on  the  same  day,  before   the  Court  Dyer,  35. 
liad  awarded  a  writ  of  habere  facias  seisinam,  it  being  doubted  P  •   "  • 
whether  execution   might  be  sued  against  the  issue  in  tail,  the 
majority  of  the  Judges  were  of  opinion    that  it  might ;  for  the 

right  of  the  estate  tail  was  bound  by  the  judgment,  and  not  by 
the  execution.  But  if  a  recovery  were  had  against  a  tenant  iii 
tail  upon  a  false  judgment,  he  being  tenant  to  the  writ,  who  died 
before  execution,  in  a  scire  facias  against  the  issue  in  tail,  he 
might  avoid  it. 

15.  An  erroneous  recovery,  suffered  by  a  tenant  in  tail  would   i  Inst.  349  b. 

•^     .  .      „  3  Rep.  3  a. 

bar  his  issue,  as  long  as  it  continued  m  force.  lo  —  38  a. 

16.  It  has  been  stated,  that  where  a  tenant  in  tail  covenants  Tit.  2.  c.2. 
to  stand  seised  to  the  use  of  himself  for  life,  remainder  to  his 

eldest  son  in  tail,  it  is  absolutely  void,  and  does  not  alter  the  iVFacbell  r. 

1  Cleik,  Com. 

estate.     And  it  was  held,  that  after  such  a  covenant,  the  tenant  Rep.  119. 
in  tail  might  suffer  a    common  recovery  to  other  uses,  which  ^ee'^Gin!!  Uses 
would  be  good.  S"g-  i^o.  244. 

17.  It  has  been   stated,  that  by  the  stat.  14  Eliz.  c.  8.  reco-  Ante, c. 5. 
veries  suffered  by  tenants  for  life  were  made  void.     But  there  is 

a  proviso  in  that  act,  declaring  that  it  shall  not  extend  to  reco- 
veries by  assent  and  agreement  of  the  persons  in  remainder  or 
reversion  ;  so  that  such  assent  appeared  of  record  in  any  of  her 
Majesty's  Courts. 

18.  A.  being  tenant  for  life,  with  remainder  to  her  son  in  tail,  Jennings'  case 

At  L     1    xi  u       ^l^'  Rep.  43. 

a  prcccipe  was  brought  agamst  A.,  who  vouched  the  son,  who 
vouched  over  the  common  vouchee,  by  which  means  a  common 
recovery  was  suffered.  All  the  Judges  were  of  opinion  that 
the  recovery  was  good,  and  within  the  proviso  in  the  statute 
14  Eliz.  c.  8. 

beth,  in  the  great  case  between  J.  Vernon  and  Sir  Edward  Herbert,  which  was  argued 
by  learned  counsel  before  the  Lords  in  Parliament,  there  lloord,  an  utter  barrister  of 
counsel,  with  Vernon  (wlio  was  barred  by  a  common  recovery)  rashly,  and  witii  great 
ill  will,  inveighed  against  common  recoveries,  not  knowing  the  reason  and  foundation 
of  them  ;  who  was  with  great  gravity  and  some  sharpness  reproved  by  Sir  James  Dyer, 
the  Clrief  Justice  of  tiie  Common  Pleas,  who  said  he  was  not  worthy  to  be  of  the  pro- 
fession of  the  law,  who  durst  speak  against  common  recoveries,  which  were  the  sinews 
of  assurances  of  inheritances,  and  founded  upon  great  reason  and  autlrority."  10  Rep. 
40  a. — A'ote  to  former  edition. 
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19.  If  2i  pracipe  was  brought  against  a  tenant  in  tail  and  his 
wife,  where  the  husband  was  sole  seised,  and  his  wife  had  nothins;, 
and  they  both  vouched  over   in  the  usual  manner,  it  would  bar 
the  estate  tail. 
Eare  t>.  Snowe,         20.  Thus,  where  John  Trevilian,  being  tenant  in  tail,  suffered  a 
I8°vin.  Ab.       common  recovery,  in  which  he  and   his  wife  vouched   over  the 
214.  common   vouchee  ;  it  was  objected,  that  the  recovery  was  not 

effectual  to  bar  the  estate  tail,  because  the  wife  was  named  in 
the  praecipe  as  joint  tenant  with  her  husband,  and  appeared  and 
vouched  as  joint  tenant ;  and  the  vouchee  entered  into  the  war- 
ranty, admitting  that  he  ought  to  warrant  to  them,  whereby  he 
also  admitted  that  the  wife  had  an  estate  in  the  tenancy,  and 
had  cause  to  vouch  ;  and  as  she  ought  to  have  the  recompense  in 
value  by  conclusion,  there  was  therefore  no  reason  why  the  issue 
in  tail  should  be  barred  ;  for  the  reason  that  an  estate  tail  is 
allowed  to  be  barred  by  a  common  recovery  is  on  account  of  the 
recompense  in  value,  which  is,  or  by  possibility  may  be  ren- 
dered ;  and  if  the  wife  was  entitled  to  the  recompense  in  value, 
and  not  the  issue  in  tail,  then  there  was  no  reason  why  the  issue 
should  be  barred.  But  the  Judges  were  unanimously  of  opinion, 
that  in  this  case  the  estate  tail  was  barred  ;  for  it  was  expressly 
found  by  the  verdict,  that  the  wife  had  nothing  in  the  tenements 
at  tlie  time  of  the  recovery,  but  that  the  husband  was  sole  seised 
in  tail ;  and  as  he  alone  lost  the  tenancy,  the  recompense  should 
so  to  him,  and  should  be  of  the  like  estate  with  that  he  had  lost. 
21.  It  was  formerly  held,  that  where  a  precipe  was  brought 
against  a  tenant  for  life  and  the  remainder-man,  such  a  recovery 
would  not  bar  the  estate  tail. 
Leecli  V.  Cole,  22.  Thus  where  a  person  was  tenant  for  life,  with  remainder  to 
2  UoirrAbr.      ^'^  eldest  son  in   tail,  and  a  pracipe  was  brought  against  the 

''^*'^-  father  and  son  iointlv,  who  vouched  over  the  common  vouchee, 

'.)  Rep.  6  h.  J  J 

it  was  held  by  three  Judges  against  one,  that  the  estate  tail  of 
the  son  was  not  barred  by  the  recovery  ;  for  the  lands  recovered 
in  value  must  go  in  the  same  manner  in  which  the  estate  that 
was  lost  would  have  gone;  whereas  in  the  present  case,  there 
being  a.  ]o\ut prar/pe  brought  against  the  tenant  for  life  and  the 
person  in  remainder,  they  must  be  supposed  to  be  joint  tenants, 
and  the  judgment  must  be  accordingly  ;  that  as  the  reason  why 
a  recovery  barred  an  estate  tail  was  on  account  of  the  recovery 
in  value,  and  as  it  could  not  be  averred  that  the  lands  recovered 
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in  value  should  go  in  any  other  manner  than  that  which  was 
stated  in  the  record,  it  followed,  that  the  issue  in  tail  could 
have  no  recompense. 

23.  Mr.  Pigott  observes,  that  these  reasons  savour  of  a  won-  Ta.  37. 
derful  subtilty;  and  although  no  man  would  venture  to  suffer  a 
recovery  in  this  manner,  yet  if  a  question  of  this  kind  were  now 
agitated,  these  distinctions  would  not  be  so  easily  admitted,  since 

the  courts  of  law  adopt  every  mode  of  supporting  common  reco- 
veries, as  assurances  generally  used  for  tiie  conveyances  of 
estates.  And  in  the  following  case  the  Court  of  King's  Bench 
was  of  opinion,  that  a  recovery  of  this  kind  would  bar  an  estate 
tail. 

24.  A  tenant  in  tail  and  the  person  in  remainder  joined  in  Pager. 
making  a  tenant  to  the  prcecipe,  who  vouched  them  jointly,  and  pitott^\75. 
they  in  the  same  manner  vouched  over  the  common  vouchee.  ;  Salk.  570. 

.  .    .  .       i^cp-  temp. 

It  was  objected,  that  as  the  voucher  was  joint,  the  recovery  in  Holt,  618. 

value  must  be  joint,   and  so  the  tenant  in  tail  and  the  person  in 

remainder  must  recover  moieties  in  value ;  whereas  the  whole 

was  recovered  against  the  tenant  in  tail,  and  consequently,  to 

bind  the  issue,  he  ought  to  recover  in  value  the  whole ;  so  that 

the  recovery  in  value  not  being  proportionable  to  the  loss,  it  was 

void.     Lord   Chief  .Justice   Holt  delivered   the   opinion   of  the 

Court.     As  to  the  validity  of  the  recovery  in  barring  the  estate 

tail,  he  observed,  that  if  a.  ptrccipe  was  brought  against  a  tenant 

in  tail  in  possession,  and  a  stranger  in  an  adversary  action,  and 

a  recovery  was  had,  it  would  be  good  ;  for  when  ^  pr&cipe  was 

brought  against  several  persons,  it  was  not  necessary  that  they 

all  should  be  tenants  of  the  freehold,  for  if  any  one  of  them  had 

the   freehold,  it  would   be   sufficient.     And   if  the    bringing  a 

precipe  against  a  tenant  in  tail  and  a  stranger  would  not  vitiate 

a  recovery,  neither  would  a  joint  voucher;  for  when  the  vouchee 

comes  in  and  enters  into  the  warranty,  he  is  as  much  tenant  in 

law  to  the  writ,  as  if  the  prcecipe  had  been  originally  brought 

against  him  ;  and  so  the  case  of  a  stranger  being  vouched  jointly 

with  the  person  who  is  seised  of  the  estate,  did  not  differ   from 

the  case  of  a  stranger  being  made  tenant  to  the  writ  jointly  with 

the  person  who  had  the  freehold.     If  a  tenant  in  tail  conveyed 

the  freehold    to  a  third   person,  against  whom  a  praecipe  was 

brought,  and  he  vouched  a  stranger,  who  vouched  the  tenant  in 

tail,   and   the   tenant   in   tail    entered    into   the   warranty,   and 
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vonclied  over  the  common  vouchee ;  this  would  be  a  good  reco- 
very;  for  in  an  adversary  action,  if  the  tenant  to  the  pracipe 
vouched  a  stranger  who  never  had  any  estate  in  the  land,  there 
was  no  remedy  for  it ;  the  demandant  could  not  counterplead 
the  voucher,  until  the  statute  of  Westminst.  1.  c.  40.,  which  was 
jDroductive   of  great   inconvenience;   for  when   a  pracipe   was 
brought   against   the   tenant  of  the  land,  he  might  vouch  a 
stranger,  and  that  stranger  might  vouch  another  stranger,  and 
so  on  in  infinitum ;  and  therefore  the  statute  gave  the  counter- 
plea,  that  neither  the  vouchee,  nor  any  of  his  ancestors  were  ever 
seised  of  the  lands  in  question,  by  which  they  might  have  en- 
feoffed the  tenant  or  his  ancestors  ;  but  with  this  exception,  un- 
less the  warrantor  were  present,  and  would  gratis  enter  into  the 
warranty.     If  a  stranger  be  a  good  vouchee,  he  becomes  a  good 
tenant  to  the  writ,  and  a  release  to  him  by  the  demandant  after 
he  has  entered  into  the  warranty  is  good,  and  the  vouchee  may 
plead  it  after  the  last  continuance  ;  for  it  is  as  valid  as  if  it  had 
been  made  to  the  tenant  himself.     Nor  is  it  material  whether 
there  was  any  real  warranty  between  the  tenant  and  the  vouchee, 
when  it  is  once  admitted  upon  record,  for  it  is  then  the  same  as 
if  there  really  had  been  a  warranty.     The  principal  difficulty  in 
the  case  was,  because  the  recovery  in  value  was  not  proportion- 
able to  the  loss,  for  by  the  joint  voucher,  the  recovery  in  value 
must  be  joint,  whereas  the  vouchees  were  tenants  in  tail  of  the 
whole,  the  one  in  possession,  the  other  in  remainder ;  and  this 
would  be  a  great  objection,  if  the  case  were  considered  upon  the 
foot  of  the  estoppel,  for  the  tenant  in  tail  will  be  estopped  during 
his  life  from  claiming  more  than  a  moiety  of  the  recompense  in 
value,  but  after  his  death  the  issue  in  tail  will  not  be  estopped, 
but  may  say  that  the  tenant  in  tail  in  remainder  had  no  estate 
in  possession  in  the  land,  so  the  recompense  in  value  will  go  to 
him  only.     And  there  is  no  difference  between  this  case  and  that 
^'  ■     *       of  Eare  u.  Snowe,  in  Plowden,  514,  where  the  husband   was 
tenant  in  tail  of  lands,  and  a  pracipe  being  brought  against  him 
and  his  wife,  they  vouched  over  the  common  vouchee,  and  the 
recovery  was  held  to  be  good  ;  though  it  was  objected  that  the 
recompense  in  value,  which  was  the  cause  of  the  bar,  should,  if 
the  wife  survived,  go  to  her,  and  therefore  the  issue  in  tail  was 
not  barred.     But  it  was  held,  that  the  issue  in  tail  should  not  be 
bound  by  any  estoppel  which  his  father  admitted,  by  joining  in 
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the  voucher  with  his  wife,  but  might  say  that  his  father  was 

sole  tenant  in  tail,  and  the  wife  had  lost  nothing;  and  he  being  i  Prest. Con. 

121 
the  person  who  had  lost  the  whole,  should  have  the  whole  re- 
compense. 

There  was  a  case  in  Trin.  1657,  Rot.  179  or  180,  between 
Murrell  and  Osborn  (of  which  his  Lordship  said  he  had  a  report 
in  the  hand-writing  of  Lord  Chief  Justice  Bridgman)  where,  in 
a  formedon,  the  tenant  in  tail  pleaded  in  bar  a  common  recovery 
on  a  pracipe  against  the  grantee  of  tenant  in  tail,  in  which  the 
tenant  in  tail  and  a  stranger  were  jointly  vouched,  and  vouched 
over  the  common  vouchee  ;  and  it  was  resolved  that  the  recovery 
was  good.     And  there  was  also  a  case  23  Hen.  VIII.  Brooke's 
Ab.  tit.  Recoveries  in  Value,  27,  where  a  woman  was  tenant  in 
tail,  and  a  prcBcipe  being  brought  against  her  and  her  husband, 
they  vouched  over  the  common  vouchee  ;  and  the  recovery  was 
held  good,  though  the  husband  survived,  because  the  recompense 
went  in  the  same  manner  as  the  land  recovered  would  have  gone. 
This  case  was  full  in  point,  for  the  husband  was  as  much  a 
stranger  to  the  wife's  estate  tail  as  any  other  person;  and  so  in 
Eare  and  Snowe  was  the  wife  to  the  husband;  the  only  difference 
being,  that  in  the  case  in  Brooke,  the  husband  must  have  been 
named,  whereas  in  that  of  Eare  and  Snowe,  the  wife  need  not. 
His  Lordship  concluded  with  citing  the  case  in  1  Inst.  376.  a.  Doer.  Nelson, 
and  h.,  where  it  is  laid  down,  that  if  the  heir  at  common  law  and  j-eame's 
the  heir  in  borough  english  were  jointly  vouched,  and  vouched  Options,  338. 
over  the   common  vouchee,  the  heir  in  borough  english  would 
have    the  whole    recompense  in  value,  because  it  was  he  who 
sustained    the    loss;  and   so  of  heirs  in  gavelkind.     Judgment 
was  given  that  the  recovery  barred  the  estate  tail. 

25.  Where  two  persons  were  seised  as  joint  tenants  for  life,  i  Inst.  18')  a. 
with  a  remainder  in  tail  to  one  of  them,  the  person  who  had  the 
remainder  in  tail  might  suffer  a  common  recovery,  which  would 

bar  his  moiety  of  the  estate  for  life,  and  also  a  moiety  of  his 
estate  tail:  for  the  recovery  severed  the  jointure. 

26.  Thus,  where  a  gift  was  made  to  Lionel  Morris  and  Ann  Marquis  of 
Miles,  of  the  manor  of  M.,  to  hold  to  the  said  Lionel  and  Ann,  case?3%ren!  i . 
and  to  the  heirs  of  the  body  of  the  said  Lionel,  remainder  over ; 

a  writ  of  entry  was  brought  against  the  said  Lionel,  who  vouched 
over  the  common  vouchee,  and  judgment  was  given,  and  execu- 
tion had,  according  to  the  usual  form  of  common  recoveries.     It 
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was  unanimously  resolved,  that  although  Ann  Miles  was  jointly 
seised  with  the  said  Lionel  for  her  life,  so  that  as  well  Lionel  as 
the  vouchee  might  have  abated  the  writ;  yet  when  the  vouchee^ 
without  demand  of  any  lien,  entered  generally  into  the  v^arranty, 
and  thereby  admitted  the  writ  good,  and  Lionel  recovered  in 
value  against  the  vouchee,  who  entered,  according  to  the  estate 
of  the  person  who  vouched  ;  therefore,  as  to  one  moiety,  the  re- 
covery was  a  good  bar  to  the  estate  tail,  and  to  the  remainder 
over,  because  the  jointure  was  severed  ;  but  as  to  the  other  moiety, 
whereof  Ann  Miles  was  tenant  for  life,  the  recovery  was  no  bar 
either  to  the  estate  tail  which  Lionel  had,  expectant  on  the 
estate  for  life  of  Ann  Miles,  or  to  the  remainder,  because  for  this 
moiety  Lionel  was  not  tenant  to  the  pracipe. 
Tit.  18.  c  1.  27.  It  has  been  stated  in  a  former  title,  that  husband  and  wife 

being  considered,  in  law,  as  one  person,  if  an  estate  be  limited  to 
them  and  the  heirs  of  their  bodies,  or  to  them  and  their  heirs, 
they  do  not  take  by  moieties,  but  are  seised  of  one  entire  estate, 
and  the  husband  alone  takes  nothing ;  not  the  whole  estate,  be- 
cause the  wife  has  a  joint  estate  with  him  in  possession;  nor  an 
undivided  moiety  of  the  estate,  because  there  are  no  moieties  be- 
tween husband  and  wife  :  so  that  if  the  husband  alone  suffered 
a  common  recovery  of  an  estate  of  this  kind,  it  would  be  no  bar 
either  to  a  moiety,  or  to  the  whole. 
Owen  V.  28.  Thus,  where  lands  were  rendered  by  fine  to  husband  and 

3  Rep.  5.  wife  for  life,  and  to  the  heirs  of  the  body  of  the  husband  ;  a 

prcEcipe  was  brought  against  the  husband,  who  suffered  a  com- 
mon recovery,  with  voucher  over  of  the  common  vouchee,  the 
wife  being  then  alive.  It  was  resolved,  that  this  recovery,  suf- 
fered by  the  husband  only,  should  not  bind  the  remainders,  be- 
cause there  are  no  moieties  between  husband  and  wife,  and  the 
husband  has  no  power  to  sever  the  joint  tenancy,  or  to  dispose  of 
the  land,  during  the  life  of  the  wife,  he  not  being  seised  by  force 
of  the  entail ;  and  although  the  husband  survived  the  wife,  yet 
that  was  not  material,  because  the  law  considered  the  case  as  it 
was  at  the  time  of  the  recovery. 
Clithero  v.  29.  So,  where  it  was  found  that  the  grandfather  covenanted 

2  Salk.'seB.  to  Stand  seiscd  to  the  use  of  himself  and  his  wife  for  their  lives, 
with  remainder  to  the  heirs  male  of  the  said  grandfather,  on  the 
body  of  the  said  wife  begotten,  remainder  over  ;  the  grandfather 
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suffered  a  common  recovery  and  died,  his  wife  having  survived 
him.  To  support  this  recovery,  it  was  contended,  that  the  case  of 
Owen  V.  Mortran  was  not  law  ;  for  if  baron  and  feme  had  an  en- 
tirety,  then  each  had  the  whole,  and  therefore  the  baron  might 
make  a  good  tenant  to  the  pracipe  for  the  whole.  Pemberton 
contra,  that  case  was  never  questioned  ;  the  wife's  estate  hinders 
the  entail  from  executing  in  the  baron;  so  that  it  is  only  a  kind 
of  contingent  estate  after  the  death  of  the  wife  ;  and  the  estate 
tail  cannot  be  tacked  to  the  estate  for  life  of  the  husband,  during 
the  life  of  the  wife,  because  during  her  life  there  is  an  inter- 
vening estate.  It  was  therefore  adjudged,  that  the  recovery 
was  void. 

30.  A  common  recovery  duly  suffered  is  not  only  a  good  bar  with  all  re- 
to  an  estate  tail,  but  is  also  a  bar  to  all  remainders,  and  to  the  ^j^^  reversion. 
reversion  dependent  on  such  estate  tail;  and  also  to  all  charges 

and  incumbrances  created  by  the  persons  in  remainder  and  re- 
version. 

31.  Thus,  where  Wilham  Capel,  being  tenant  in  tail,  remain-  Capel'scase, 
der  in  tail  to  Richard  Capel,  Richard  Capel  granted  a  rent-charge       ^^^' 

of  50/.  per  annum  to  his  son  ;  afterwards  William  Capel  levied  a 
fine  of  his  estate  tail  to  two  persons,  against  whom  a  prcccipe 
was  brought,  who  vouched  William  Capel,  and  he  vouched  over 
the  common  vouchee,  by  which  means  a  recovery  was  sufi'ered 
of  the  lands.  William  Capel  died  without  issue,  and  the  ques- 
tion was,  Whether  this  rent-charge,  granted  by  the  remainder- 
man, was  barred  by  the  recovery  ?  It  was  resolved  by  all  the 
Judges,  in  the  Exchequer  Chamber,  that  this  rent-charge  was 
well  barred,  and  that  a  common  recovery,  duly  suffered  by  a  te- 
nant in  tail,  should  not  only  bind  the  remainder,  and  all  leases, 
charges,  and  incumbrances  granted  or  made  by  the  person  in  re- 
mainder, but  also  the  reversion,  and  all  leases,  charges,  and  in- 
cumbrances granted  or  made  by  the  person  in  reversion  ;  and 
that  there  was  no  difference  between  a  reversion  and  a  remainder, 
expectant  upon  an  estate  tail,  in  that  respect. 

32.  So  where  A.  was  tenant  in  tail,  remainder  to  B.  in  fee,  cholmeley's 
B.  granted  his  remainder  to  a  slranger  for  life,  with  remainder  to  '^^''^'  "*    ^P**^- 
the  Queen  in  fee,  upon  condition.     A.  the  tenant  in  tail  suffered 
a  common  recovery ;  and  the  question  was.  Whether  the  reco- 
very barred  the  estate  for  life,  and  the  remainder  upon  condition 
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to  the  Queen?  It  was  resolved,  that  the  recovery  not  only 
barred  the  estate  tail  of  A,,  but  also  the  estate  for  life  in  re- 
mainder ;  and  tliat  the  remainder  in  fee  limited  to  the  Queen  was 
void. 
Hudson  r.  Ben-  33.  Rowland  Morley  being  seised  in  fee,  made  a  feoffment  to 
2  Lev.  28.  Sir'  the  use  of  himself,  and  the  heirs  male  of  his  body,  remainder  in 
1.  Ray.  236.  ^^jj  ^^  several  other  persons,  with  a  proviso,  that  if  Rowland  and 
Edward  his  son  and  Lady  Elizabeth  Morley  should  happen  to 
die,  and  there  should  be  no  issue  male  of  Rowland,  that  then 
Ann  Morley  should  have  a  rent-charge  out  of  those  lands  of 
200/.  a  year,  until  she  received  the  sum  of  2000/.  Edward  Mor- 
ley, the  last  issue  male  of  Rowland  Morley,  made  a  lease  for 
1000  years,  and  afterwards  levied  a  fine  and  suffered  a  recovery, 
and  died  without  issue.  The  question  was,  Whether  the  rent- 
charge  of  200/.  a  year,  limited  to  Ann  Morley,  was  barred  by 
this  recovery  ?  It  was  argued,  that  the  rent-charge  was  only  a 
contingent  use,  which  was  not  in  esse  when  the  recovery  was  suf- 
fered :  so  that  the  recompense  in  value  could  never  extend  to  it, 
and  therefore  that  it  ought  not  to  be  barred.  As  to  Capel's 
case,  it  was  observed,  that  the  rent  was  barred,  because  it  issued 
out  of  the  remainder  in  tail,  which  was  barred  by  the  recovery. 
But  it  was  resolved,  that  the  rent-charge  was  barred  by  the  re- 
covery, because  all  the  estates  charged  with  the  rent  were  barred  ; 
and  that  Capel's  case  ruled  the  present  case  ;  for  in  that  case  all 
the  objections  were  made  which  arose  in  the  present  case.  And 
Sir  Matthew  Hale  observed,  that  about  the  9  Eliz.  it  was  doubted 
whether,  if  a  remainder  for  years  were  limited  after  an  estate  tail, 
it  could  be  barred  by  a  recovery  suffered  of  the  estate  tail ;  be- 
cause the  lease  for  years  being  only  a  chattel,  no  recompense  in 
value  could  go  to  it ;  but  it  was  now  universally  allowed,  that 
such  a  lease  was  barred  by  a  recovery. 

34.  If  lands  were  given  in  tail,  determinable  on  the  donor's 
payment  of  1,000/.  with  a  remainder  over  ;  and  before  the  day 
of  payment  the  tenant  in  tail  suffered  a  common  recovery  ;  the 
right  of  the  donor  to  the  1,000/.  and  also  the  remainder  over, 
would  be  well  barred. 

35.  If  a  tenant  in  tail  was  disseised,  and  released  to  the  dis- 
seisor, the  estate  tail  was  in  abeyance  ;  yet  the  tenant  in  tail 
might  suffer  a  common  recovery ;  which  would  bar  the  estate 
tail,  the  remainders,  and  the  reversion. 
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36.  If  a  tenant  in  tail  levied  a  tine  with  proclamations,  and  Herbert ». 

afterwards  sufiered  a  common  recovery  [with  double  voucher  ;]  ikoI.'r.  223. 

although  the  estate  tail  was  destroyed  by  the  fine,  yet  still  the  JJ°f[^"^^^^'^' 

recovery  would  bar  the  remainders  and  reversion  depending  on  Lever, 

.....         Infra,  c.  8. 

the  estate  tail.  The  reason  usually  given  for  this  determination  infra,  s.  45. 
is,  that  when  the  tenant  in  tail  is  vouched,  and  comes  in  upon 
the  voucher,  he  comes  in  of  all  the  estates  that  were  ever  in  him  ; 
and  as  the  estate  tail  was  once  in  him,  it  is  therefore  barred. 
Serjeant  Roll  says,  the  reason  of  the  determination  is,  because  a  2  Roll.  Ab. 
common  recovery  is  a  common  assurance.  It  has  also  been  said 
that  the  tenant  in  tail,  after  levying  a  fine,  had  still  a  scintilla 
juris  in  him,  which  enabled  him  to  bar  the  remainders. 

37.  In  the  case  of  a  tenant  in  tail  levying  a  fine,  and  then 
dying,  leaving  issue  ;  it  was  generally  understood  that  such  issue 
could,  by  sufiering  a  common  recovery,  bar  the  remainders  and 
reversion  depending  on  the  estate  tail.  No  case  of  this  kind  has 
however,  I  believe,  ever  been  judicially  determined;  but  it  is 
presumed  that  if  such  a  case  should  arise,  the  Judges  would  de-  2  Atk.  20l. 
termine,  that  the  remainders  depending  on  such  an  estate  were  442'."^^  '* 
barred  by  a  common  recovery,  in  which  the  issue  in  tail  was 
vouched  ;  for  otherwise  such  remainders  and  reversion  must  con- 
tinue to  subsist  as  a  future  estate  or  interest,  to  take  effect  in 
possession  upon  the  remote  event  of  a  general  failure  of  issue  of 

the  tenant  in  tail ;  incapable  of  being  barred  or  destroyed  by  any 
means  whatever ;  this  would  be  a  perpetuity  to  a  greater  degree 
than  what  is  allowed  by  our  law,  or  should  be  permitted  in  any 
commercial  country. 

It  may  also  be  observed,  that  if  a  tenant  in  tail,  after  levying 
a  fine,  had  still  in  him  a  scintilla  juris,  sufficient  to  enable  him 
to  suflfer  a  common  recovery,  that  scintilla  juris  would  descend 
to  the  issue  in  tail,  and  therefore  they  would  be  as  well  enabled 
to  suffer  a  common  recovery  as  their  ancestor  was. 

38.  It  has   been  determined   that   if  a  tenant   in   tail  were  2  Roll.  Ab. 
attainted  of  treason,  and  afterwards  suffered  a  common  recovery,  ^^^^^^^  218. 

it  would  bar  the  remainders,  or  reversion  ;  because  a  person  1  ^^'^^  30-  398. 
attainted  is  not  capable  of  taking  any  thing  but  for  the  benefit 
of  the  King  ;  and  consequently  the  recompense  in  value  must 
go  to  the  King;  so  that  the  persons  in  remainder  and  the  rever- 
sioner could  have  no  benefit  from  it,  and  therefore  were  not  barred. 
Besides,  recoveries  being  common  assurances,  the  recovery  of  a 
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person  attainted  must  be  void,  in  the  same  manner  as  any  other 
conveyance  of  liis  would  have  been. 

jMi".  Pigot,  however,  seems  to  have  thought  that  there  was 
such  ^sc  nil  did  juris  in  the  tenant  in  tail,  after  an  attainder,  that 
by  a  common  recovery  he  might  bar  his  issue,  the  remainders 
and  reversion;  for  if  the  King  should  pardon  the  party,  and 
restore  the  land,  he  might  bar  the  entail,  although  the  attainder 
remained  in  foice. 

39.  An  equitable  or  trust  estate  tail,  and  all  equitable  re- 
mainders expectant  thereon,  and  also  the  equitable  reversions, 
might  be  barred  by  a  common  recovery,  of  which  an  account 
will  be  given  in  the  next  chapter. 

40.  Estates  tail  of  the  gift  of  the  Crown  might  be  barred  by 
a  common  recovery,  unless  they  had  been  given  as  a  reward  for 
services;  but  it  appears  doubtful  whether  a  reversion  in  the 
Crown,  expectant  upon  the  determination  of  an  estate  tail,  is 
barred  by  a  common  recovery. 

41.  ^ye  have  seen  that  a  common  recovery  might  be  suffered 
of  a  rent-charge  issuing  out  of  land,  and  if  such  a  rent  were 
granted  in  tail,  with  a  remainder  over,  a  recovery  suffered  by  the 
tenant  in  tail  would  bar  the  entail,  and  also  the  remainder. 

42.  Thus,  where  a  person  devised  a  rent  of  50/.  per  (umum,  to 
be  issuing  out  of  land,  to  his  son  and  his  heirs;  and  if  the  said 
son  should  die  without  heirs  male  of  his  body,  then  he  devised  it 
over.  The  son  suffered  a  common  recovery  of  this  rent,  and 
died  without  issue  male. 

Lord  Ch.  J.  Bridgman  and  all  the  other  Judges  of  the  Court 
of  C.  P.  were  of  opinion,  that  the  recovery  was  good,  and  the 
lemainder  well  barred.  This  judgment  was  affirmed  in  the 
Court  of  K.  B. 

43.  A  distinction  has,  however,  been  established  between  a 
grant  of  a  rent-charge  in  tail,  with  a  remainder  over  of  the  same 
rent-charge  in  fee,  and  a  grant  of  a  rent-charge  in  tail,  without 
any  subsequent  limitation  of  it  in  fee :  in  the  first  case,  the 
tenant  in  tail  acquired  an  estate  in  fee  simple  in  the  rent-charge, 
by  the  operation  of  the  common  recovery;  but  in  the  second,  he 
only  acquired  a  base  fee,  determinable  on  his  decease  and  failure 
of  issue. 

44.  It  has  been  stated  that  a  common  recovery  might  be 
suffeied    with    single,   double,   or   treble   voucher;  and  Pigott, 
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p.  108.  says,  if  a  recovery  was  suffered  without  any  voucher,  as 
if  judgment  was  given  upon  default,  confession,  or  nienl  dedire 
of  the  tenant,  it  did  not  bind  the  issue  in  tail ;  because  they  had 
no  recompense,  and  were  not  estopped  by  their  father's  judg- 
ment, as  they  claimed  paramount  the  estoppel,  y^erybrmam  doni ; 
and  therefore  they  might  falsify  such  a  recovery. 

45.  A  recovery  with  single  voucher,  that  is,  where  the  pracipe 

was  brought  against  the  tenant  in  tail  himself,  who  immediately 

vouched  over  the  common  vouchee,  was  a  good  bar  to  the  estate 

whereof  the  tenant  in  tail  was  in  possession  at  the  time  of  the 

recovery,  but  was  no  bar  to  any  other  estate.     A  recovery  with  Moor,  256. 
J       ,  ,  11-11  •  -1  11     ^^''o-  ^^- 1''- 

double  voucliee,  that  is,  where  the  tenant  in  tail  was  vouched,  Uecov.  19. 30. 

and  vouched  over  the  common  vouchee,  was  a  good  bar,  not  122"^^^*' 
only  to  tiie  estate  whereof  he  was  then  in  possession,  but  also  to 
all  other  estates  in  the  land  to  which  he  had  any  right,  although 
such  estates  were  divested  out  of  him  and  discontinued.     A 
recovery  with  treble  voucher  was  used  to  make  a  perpetual  bar  id.  126. 
of  the  estate  whereof  the  tenant  to  the  praecipe,  was  seised,  and  iiatciiffe, ' 
also  of  every  estate  of  inheritance  which  had  ever  been  in  the  4,^^"^'*  ^^^^' 
first  or  second  vouchee,  or  their  ancestors  ;  and  also  of  all  remain- 
ders and  reversions  depending  on  those  estates,  and  all  charges 
and    incumbrances  derived   out    of  those    remainders  and   re- 
versions. 

46.  The   reason   of  the  difference  between  a   recovery  with  P'gott,  109. 

114. 

single  and  a  recovery  with  double  voucher,  is,  that  in  a  recovery 
with  single  voucher,  if  a  tenant  was  not  seised  of  the  estate  tail 
at  the  time,  the  issue  in  tail  might,  after  the  death  of  the  an- 
cestor, plead  iiient  tenant  tempore  brevis,  nee  unqaam  postea,  and 
by  that  means  avoid  the  recovery ;  for  the  tenant  in  tail  not 
being  seised  of  the  estate  tail  at  the  time  of  the  recovery,  the 
recompense  in  value  could  only  go  in  lieu  of  the  estate 
whereof  he  was  then  seised,  and  not  in  lieu  of  the  estate  tail ;  so 
that  as  to  the  issue  in  tail,  it  only  operated  as  a  recovery  on  a 
false  title,  which  never  bound  them,  because  they  could  have  no 
recompense  in  value:  but  where  the  tenant  in  tail  came  in  upon 
the  voucher  of  the  tenant  to  the  pracipe,  without  demanding 
the  lien  or  counterpleading  the  warranty,  he  then  came  in,  in 
privity  of  all  the  estates  he  ever  had,  though  the  precedent 
estate,  on  which  the  voucher  depended,  was  divested,  dis- 
continued,  and    turned    to   a   right,   and    the   recompense    in 
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value  which  he  had,  or  possibly  might  have,  barred  the  issue 
in  tail. 

47.  If  therefore  a  tenant  in  tail  were  disseised,  or  discon- 
tinued the  estate  tail,  by  fine  or  feoffment,  and  took  back  an  estate 
to  himself  in  fee  or  in  tail,  and  then  suffered  a  common  recovery 
with  single  voucher,  it  would  not  bar  the  estate  tail. 

48.  Thus,  in  Taltarum's  case,  it  was  resolved,  that  the  issue 
in  tail  was  not  barred  by  the  recovery  of  his  ancestor,  because  it 
was  only  with  single  voucher,  and  the  tenant  in  tail  was  not 
actually  seised  of  the  estate  tail  at  the  time  of  the  recovery. 

49.  So  if  there  were  tenant  for  life,  remainder  in  tail  to 
another  person  and  a  stranger  disseised  the  tenant  for  life,  and 
then  enfeoffed  the  person  in  remainder,  against  whom  a  praecipe 
was  brought,  and  he  suffered  a  common  recovery,  this  would  not 
bind  the  remainder  in  tail,  because  the  tenant  in  tail  was  not 
seised  thereof  at  the  time  when  the  recovery  was  suffered,  but 
had  only  a  right  thereto  ;  and  so  the  recompense  in  value  could 
not  extend  to  it. 

50.  Where  a  woman,  who  was  tenant  for  life,  married  the 
remainder-man  in  tail,  and  they  joined  in  levying  a  fine,  sur  do?ie, 
grant,  and  render,  whereby  the  lands  were  rendered  to  the  woman 
for  life,  with  remainder  to  the  husband  and  his  heirs;  afterwards 
the  husband  and  wife  suffered  a  common  recovery,  with  single 
voucher,  to  the  use  of  the  husband  and  his  heirs.  It  was  re- 
solved that  this  recovery  was  no  bar,  because  the  person  who 
suffered  the  common  recovery  was  not  seised  of  the  estate  tail  at 
the  time,  but  of  an  estate  in  fee,  which  he  had  taken  back  by 
the  fine  ;  so  that  the  recompense  in  value  went  to  the  new  estate 
in  fee,  and  not  to  the  old  estate  tail. 

51.  In  the  same  manner,  where  tenant  in  tail,  with  remainder 
over,  covenanted  to  stand  seised  to  the  use  of  himself  and  his 
heirs,  until  the  marriage  of  his  son,  then  to  the  use  of  himself 
for  life,  remainder  to  the  use  of  his  son  and  the  heirs  of  his  body  ; 
then  suffered  a  common  recovery  with  single  voucher,  and  died 
without  issue;  it  was  adjudged,  that  the  recovery  did  not  bar 
the  remainder  expectant  on  the  estate  tail,  because  the  covenant 
to  stand  seised  had  changed  the  estate  tail  into  an  estate  in  fee; 
so  that  the  person  who  suffered  the  recovery  was  not  seised  of 
the  estate  tail  at  the  time. 

52.  Where  a  person  was  tenant  for  life,  with  an  intervening 
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estate  of  freehold  to  trustees,  for  preserving  contingent  remain- 
ders to  his  sons  and  daughters,  and  an  unexecuted  remainder  in 
tail  to  himself,  remainder  over;  a  recovery  with  single  voucher 
would  not  bar  the  remainders. 

53.  Thus,  where  Charles  Meredvth,  beino;  seised  in  fee  of  the  MeredytL  y. 
lands  in  question,  and  having  one  son,  Henry,  by  a  former  wife,  e  Brown  Pari, 
previous  to  his  marriage  with  his  second  wife  Judith  Savage,  by 
articles  in  consideration  of  the  then  intended  marriage,  which 
soon  after  took  effect,  and  of  1,000/.  marriage  portion,  and  of  his 
natural  aftection  for  his  son  Henry,  covenanted  to  stand  seised 
of  the  said  premises,  to  the  use  of  himself  for  life,  and  after  his 
decease  to  the  use  of  Judith  for  her  life,  and  after  her  decease  to 
the  use  of  his  son  Henry  for  life,  remainder  to  trustees  to  sup- 
port contingent  remainders,  remainder  to  the  first  and  other  sons 
of  Henry  in  tail  male,  remainder  to  his  daughters  in  tail,  re- 
mainder to  the  heirs  of  the  body  of  Henry,  remainder  over.  By 
indenture  tripartite,  between  the  said  Charles  Meredyth,  and 
Henry  iNIeredyth,  his  eldest  son  and  heir  apparent,  of  the  first 
part;  Philip  Savage  and  Henry  Luther,  of  the  second  part;  and 
H.  Wybrants,  of  the  third  part;  it  was  witnessed,  that  in  per- 
formance of  the  said  articles  they  the  said  Charles  and  Henry 
covenanted,  that  Charles,  and  Judith  his  wife,  and  Henry,  would, 
before  the  end  of  Michaelmas  terra  then  next,  levy  a  fine  and 
suffer  a  recovery  of  the  lands  comprised  in  the  said  articles,  to 
the  use  of  Charles  Meredyth  for  life,  and  after  his  decease,  then 
as  to  a  certain  part  of  the  said  lands  to  Judith  Meredyth  for  life, 
for  her  jointure,  remainder,  after  the  death  of  Charles  and  Judith, 
to  Henry  for  life,  remainder  to  trustees  to  preserve  contingent 
remainders,  remainder  to  the  first  and  other  sons  of  Henry  in 
tail  male,  remainder  to  his  daughters  in  tail,  remainder  to  the 
heirs  of  the  body  of  Henry,  remainder  over.  After  the  death  of 
Charles  Meredyth,  his  son  Henry  entered  upon  the  lands  com- 
prised in  the  articles  and  settlement,  and  suffered  a  recovery 
with  single  voucher,  the  writ  of  entry  being  brought  against 
himself  as  tenant  of  the  freehold,  who  vouched  over  the  common 
vouchee.  One  of  the  questions  in  this  case  was,  Whether  this 
recovery  suffered  by  Henry  barred  the  estate  tail  of  Henry,  and 
the  remainders  over?  The  House  of  Lords  directed  the  Judges 
to  deliver  their  opinion  upon  the  following  question :  "  A.  tenant 
for  life,  remainder  to  trustees  to  preserve  contingent  remainders. 
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remainder  to  his  first  and  every  other  son  in  tail  male,  remainder 
to  his  dauohters  in  tail  o-eneral,  remainder  to  the  heirs  of  his 
body,  with  remainders  over.  A.  suffers  a  recovery  with  single 
voucher,  being  himself  tenant  to  the  writ.  AVhether  this  reco- 
very is  good  to  bar  the  remainders  expectant  upon  the  estate  tail 
of  A.?"  Whereupon  the  Lord  Chief  Justice  of  the  Court  of 
Common  Pleas,  having  conferred  with  the  Judges  present,  deli- 
vered their  unanimous  opinion.  That  the  recovery  with  single 
voucher  did  not  bar  the  remainders  over.  And  the  House  of 
Lords  decreed  accordingly. 
Slieffield  I.  54.  In  the  preceding  cases,  if  the  recoveries  had  been  suffered 

?iiolh  Rep.      with  double  voucher,  they  would  have  been  a  good  bar ;  because, 

418.  as  the  tenant  in  tail  would  then  have  come  in  upon  the  voucher, 

Pigott,  UG.  I  . 

he  would  have  been  barred  of  all  the  estates  and  mterests  winch 
were  ever  in  him. 

Antes.  27,  8.  55.  We  have  before  seen,  that  where  an  estate  was  given  to  a 
husband  and  wife,  and  the  heirs  of  their  bodies,  with  a  remain- 
der to  the  husband  in  tail,  a  recovery  suffered  by  the  husband 
alone  would  not  bar  his  remainder ;  because,  there  being  no 
rnoieties  between  husband  and  wife,  the  husband  was  not  seised 
of  the  estate  tail  during  the  life  of  his  wife.  But,  if  in  a  case  of 
this  kind,  the  husband  suffered  a  recovery  with  double  voucher, 
it  would  be  a  good  bar  of  the  husband's  remainder ;  because 
when  he  came  in  as  a  vouchee,  he  came  in  of  all  the  estates  that 
were  in  him. 

Cuppledike's  56.  Thus,  where  A.  and  his  wife  were  seised  of  the  manor  of 

case,  3  Rep.  5.    ^    ^^  ^^^^^^  ^^^^   ^^^  ^^j^,^   ^^^j^  ^^  ^^^  ^^^^^  ^^-  ^^^^  ^.^jj  j^       rpj^^ 

husband  levied  a  fine,  and  a  writ  of  entry  was  brought  against 
the  cognizee  of  the  fine,  who  vouched  tlie  husband,  and  he 
vouched  over  the  common  vouchee,  and  judgment  was  given  in 
the  usual  manner.  The  question  was.  Whether  the  remainder 
was  well  barred  by  this  recovery,  the  wife  not  being  vouched  ? 
And  it  was  resolved,  that  the  recovery  should  bar  the  remainder ; 
for  although  the  husband  alone  was  vouched,  and  not  his  wife, 
who  had  a  joint  estate  with  him,  yet  the  husband  coming  in  as 
a  vouchee,  the  recovery  barred  all  the  estates  which  were  ever  in 
him. 
titzwiUianrs  57.  So,  whcrc  A.  was  seised  of  a  manor  to  him  and  his  wife, 

case,  G Rep.  32.  ^^^  ^^  ^^^^  j^^^^,^  ^^,^^j^  ^^  ^^^  y_^^^^  ^^  ^.j^^  husband.    A.  bargained 

and  sold  the  manor  to  a  stranger,  who  suffered  a  common  reco- 
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very,  in  vvhicli  A.  was  vouched,  who  vouched  over  the  common 
vouchee.  It  was  adjudged,  that  although  A.  alone  was  vouched, 
and  not  his  wife,  yet  that  the  estate  tail  was  barred,  for  the  rea- 
sons given  in  the  last  case. 

58.  In  the  same  manner  where  A.,  who  was  seised  in  fee  of  ilolletw, 
the  lands  in  question,  upon  the  marriage  of  his  son  D.  cove-  3  Lcv.  107. 
nanted  to  stand  seised,  to  the  use  of  himself  for  life,  remainder 

to  the  said  D.  and  his  wife,  and  the  heirs  male  of  their  bodies, 
remainder  to  D.  and  the  heirs  male  of  his  body,  with  several  re- 
mainders over.  A.  died,  and  D.  suffered  a  common  recovery 
with  double  voucher,  in  which  he  alone  was  vouched,  and 
vouched  over  the  common  vouchee:  the  wife  died,  and  after- 
wards D.  died  without  issue.  It  was  agreed,  I.  That  this  set- 
tlement being  made  before  marriage,  when  the  husband  and 
wife  took  by  moieties,  and  not  by  entireties,  the  husband  had  an 
absolute  power  over  his  own  moiety,  and  therefore,  as  to  the 
husband's  moiety,  the  recovery  was  a  good  bar  :  in  which  this 
case  differs  from  that  of  Owen  v.  Morgan,  where  the  settlement 
being  made  after  the  marriage,  the  husband  and  wife  took  by 
entireties.  II.  That  this  recovery  was  no  bar  to  the  moiety  of 
the  wife,  because  she  was  not  vouched.  III.  That  the  estate 
tail,  which  was  limited  to  D.  and  his  wife  and  the  heirs  male  of 
their  bodies,  being  determined,  the  remainder  to  D.  in  tail  male 
general,  and  all  the  other  remainders  depending  thereon,  were 
absolutely  barred  by  tlie  recovery  ;  for  when  D.  was  vouched, 
and  vouched  over,  he  came  in  of  all  the  estates  he  had,  and 
consequently  the  remainder  in  tail  male  to  himself,  and  all  the 
remainders  depending  on  it,  were  well  barred. 

59.  Edward  IVloody,  tenant  in  tail  under  his  father's  will,  with  Moodyr. 

a  contingent  remainder  in  fee  to  himself,  being  about  to  marry,  Amb.^ll.  649. 
in  1709  conveyed,  by  way  of  immediate  use,  to  the  use  of  him- 
self and  his  intended  wife  for  their  lives,  with  remainder  to  the 
heirs  of  their  bodies,  remainder  to  himself  and  his  wife  in  fee. 
Edward  Moody  afterwards  made  his  will,  and  devised  part  of 
his  estate,  of  which  he  had  suffered  a  recovery,  to  his  younger 
son,  after  the  death  of  his  wife.  The  wife  died,  and  the  eldest 
son  set  up  a  title  to  the  estate.  The  bill  was  brought  by  the 
younger  son.  It  was  argued  for  the  plaintiff,  that  the  convey- 
ance being  before  marriage,  the  husband  and  wife  were  entitled 
in  moieties,  and  in  that  respect  differed  from  the  case  of  a  con- 
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veyance  to  husband  and  wife  after  the  marriage  ;  and  that  the 
recovery  in  which  only  the  husband  was  vouched  barred  a  moiety 
Ante,  E.  56.  of  the  estate.  This  was  said  to  be  doubted  in  Cuppledike's  case, 
but  was  settled  in  IloUet  and  Sanders.' — It  was  argued  for  the 
defendant,  I.  That  there  being  a  covenant  in  the  settlement  to 
do  all  further  acts  by  fine,  recovery,  &c.,  the  recovery  suffered 
by  Edward  Moody  was  to  be  considered  as  an  act  done,  not  in 
destruction,  but  in  confirmation  of  the  settlement.  II.  That  the 
husband  and  wife  were  seised  of  an  entire  estate,  which,  accord- 
ing to  Lord  Coke,  is  inseparable  ;  and  therefore  the  recovery,  in 
which  the  husband  alone  was  vouched,  was  void  in  toto.  In 
reply  it  was  said,  as  to  the  first  question,  that  Edward  Moody 
being  seised  of  two  estates  tail,  the  recovery  barred  both,  and  as 
to  the  second,  the  distinction  was  relied  on  between  a  joint  estate 
given  to  the  husband  and  wife  before  marriage,  and  a  joint  estate 
given  to  them  after  marriage  ;  the  former  is  severable,  the  latter 
not.  Lord  Camden  (Chancellor),  after  taking  time,  from  the 
24th  January  to  the  30th  May,  for  consideration,  gave  his  opi- 
nion, I.  That  the  recovery  was  a  confirmation  of  the  settlement 
and  not  a  destruction  of  it,  being  to  be  considered  as  a  bar  of  the 
old  entail  only.  This  was  a  slight  question,  and  deserved  little 
notice :  where  tenant  in  tail  is  vouched,  he  comes  in  of  every 
estate  he  has :  if  it  had  been  his  intention  only  to  have  barred 
the  old  entail,  he  would  have  declared  so.  2d  question,  which 
is  the  only  one  that  deserves  serious  consideration,  is  as  to  the 
operation  of  the  recovery.  In  general,  a  fine  or  recovery  by  one 
joint  tenant  only,  severs  the  joint  tenancy,  and  operates  on  a 
moiety.  Co.  Lit.  187.  makes  the  distinction  between  a  joint 
estate  given  to  the  husband  and  wife  during  the  marriage,  and  a 
joint  estate  to  them  before  marriage.  In  the  former  case  their 
interest  is  not  severable,  in  the  latter  case  they  take  in  moieties. 
The  doubt  in  Cuppledike's  case  arose  on  a  joint  estate  during 
marriage ;  and  1  Leon.  270.  is  mistaken  as  to  Lord  Coke's 
doubt,  for  the  case  of  a  joint  estate  before  marriage  is  not  men- 
tioned in  Cuppledike's  case.  The  question  seems  to  have  been 
determined  in  Simmond's  case,  Moore  92;  the  only  doubt  is, 
whether  the  husband  and  wife  can  hold  moieties;  and  in  that 
case  all  the  Judges  held,  there  were  several  estates  tail  between 
husband  and  wife.  It  follows  that  the  recovery  in  this  case  is  a 
severance  of  the  joint  estate,  and  passes  a  moiety. 
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CO.  The  power  of  suffcrino;  a  common  recovery   was  one  of  Tl.e  power  of 

'  °  .  .,     sufiering  a  re- 

those  privileges  which  was  inseparably  incident  to  an  estate  tan.  covery  could 


It  was  a  potestas   alieumidi,  which  was  not  prohibited  by   the  ""^ined 


t.  223. 


84. 


statute  De  Donis,  and  therefore  could  not  be  restrained  by  any  ]  j"^t-  22 

'  *^  1  Liurr.  11 

condition,  limitation,  proviso,  or  covenant  whatever. 

61.  Thus,   where   C.   Corbet  covenanted   to    stand   seised   of  Cori.ei's  case, 

.  I  r  T>      '   Ivep.  8i. 

lands  to  the  use  of  himself  for  life,  remainder  to  the  use  or  K.  Miidmay'scase, 
and  the  heirs  male  of  his  body,  with  divers  remainders  over.  f> '^^p.  40. 
Provided  that  if  R.  or  any  of  the  heirs  male  of  his  body  should 
attempt  or  ))rocure  any  act,  or  thing,  by  which  any  estate  tail  so 
limited  should  be  undone,  barred,  or  determined,  that  then  the 
uses  and  estates  to  him  limited,  who  should  so  do  &,c.  should 
cease,  only  in  respect  to  such  person  so  attempting,  in  the  same 
manner  as  if  such  person  so  attempting,  &c.  were  naturally 
dead ;  and  that  then  immediately  in  all  such  cases,  the  uses  of 
such  lands  should  be  to  such  persons,  for  such  and  the  like 
estate,  and  in  the  same  manner  and  form,  and  with  such  re- 
mainders over,  and  under  such  limitations  and  restrictions,  8cc. 
as  if  such  persons  so  attempting,  &,c.  were  naturally  dead. 
Afterwards  Corbet  died,  and  R.  the  first  tenant  in  tail  suffered  a 
common  recovery  to  his  own  use.  The  person  next  in  remainder 
entered  ;  and  upon  the  question,  whether  such  entry  was  lawful 
or  not,  the  Court  of  Common  Pleas  unanimously  agreed,  that 
this  promo  to  cease  an  estate  limited  to  one,  and  the  heirs  male 
of  his  body,  as  if  ihe  tenant  in  tail  ivere  dead,  was  repugnant, 
impossible,  and  against  law.  For  the  death  of  tenant  in  tail  was 
not  a  cesser  of  the  estate  tail,  but  the  death  of  tenant  in  tail, 
without  issue  of  his  body,  was  the  determination  thereof. 

62.  So  where  lands  were  devised  to  several  daughters  succes-  Mary  Porting- 
sively  in  tail,  with  a  proviso,  that  if  any  of  them  should  conclude  lo  Rep.  37. 
and  agree  to  or  for  the  doing  or  execution  of  any  act,  &.c. 
whereby  the  lands,  entailed,  &c.  or  any  estate  or  remainder 
thereof  should  by  any  way  or  means  be  discontinued  or  aliened, 
or  should  do  any  act  or  thing  whereby  the  lands  might  not  de- 
scend, remain  or  come  as  limited  by  the  will,  that  then  the  person 
so  concluding  and  agreeing  to  or  for  the  doing  and  execution  of 
any  such  act,  &Lc.  should  immediately  after  such  conclusion  and 
agreement,  &.c.  lose  and  forfeit  such  estate  and  benefit  as  she 
and  they  might  claim,  in  such  manner  as  if  she  or  they  had 
never  been  named  in  the  will,  and  thenceforth  the  estate  and  estates 
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limited  to  her  or  them  should  utterly  cease,  as  fully  to  all  intents 
and  pui  poses  as  if  she  or  they  were  deac],  without  heirs  of  their 
bodies.  The  first  tenant  in  tail  concluded,  and  agreed  to  suffer  a 
common  recovery,  and  suffered  one  accordingly  ;  the  next  in  re- 
mainder claimed  the  estate  as  forfeited  ;  and  contended,  that  if 
the  donor  could  not  restrain  the  recovery  after  it  was  suffered, 
because  thereby  the  remainder  was  barred,  yet  he  might  restrain 
the  conclusion  and  agreement  to  suffer  it,  to  prevent  the  bar  by 
the  recovery.  But  it  was  adjudged,  that  tenant  in  tail  could 
not  be  restrained  by  any  condition  or  limitation  from  suffering  a 
recovery ;  and  that  it  was  absurd  to  say  that  the  recovery  itself 
could  not  be  prohibited  by  any  condition  or  limitation,  and  yet 
that  the  conclusion  or  agreement  to  suffer  it  might  be  prohibited; 
and  it  was  also  laid  down  in  the  arguments  in  the  same  case,  that 
the  levying  a  fine  within  statutes  4  lien.  7.  c.  24.  and  32  Hen.  8. 
c.  36.  to  bar  the  issue,  was  of  the  number  of  those  incidents  to 
an  estate  tail  which  could  not  be  restrained  by  condition. 

63.  Although  a  condition  that  tenant  in  tail  should  not  suffer 

a  recovery  was  void,  yet  it  appears  to  have  been  held  by  Lord 

Cowper,  that  a  covenant  not  to  suffer  a  common  recovery  would 

bind  the  assets  of  the  covenantor. 

Collins  V.  64.  Thus,  where  a  person,  in  consideration  of  marriage,  settled 

1  PWm's.  104.  l^^r'tls  upon  himself  for  life,  remainder  to  his  intended  wife  for 

2  Vern.  635.      jifg^  remainder  to  the  heirs  of  his  body  on  his  wife  to  be  begot- 

ten,  remainder  to  his  own  right  heirs,  and  covenanted  with  the 
trustees,  that  he  would  not  suffer  any  recovery  to  bar  the  limita- 
tions  in  the  settlement.     The  husband  suffered  a  recovery  of 
Vide  2  Vern.      these  lands  to  the  use    of  himself  and  his  heirs.      The  Lord 

233. 251 

Kin*''!).'  Chancellor  was  of  o))inion,  that  the  covenant  did  not  bind  the 

t'^^'Ir"'  q        ^^"*^  ^°  '^^  ^^  defeat  the  recovery.     But  it  being  pressed,  that 

s.  36.  they  might  be  at  liberty  to  sue  the  executor,  and  recover  out  of 

the  personal  assets,  an  issue  was  directed  to  try  what  the  wife 

and  the  issue  of  the  marriage  were  damnified  by  the  breach  of 

this  covenant. 

An  heir  in  tail         65.  Where  an  heir  in  tail  is  disinherited  by  a  common  reco- 

spe°crtiiie° '"       'Very,  and  seeks  for  relief  in  a  court  of  equity,  the  recovery, 

deeds,  &c.  tosjether  with  the  deeds  for  making  a  tenant  to   the  pracipe,  will 

2  P.Wms.  177.       °  "  /         r  } 

Beuison  V.  be  directed  to  be  brought  before  a  Master,  that  the  person  thus 

Farringdon,  ,  ,  ,  ^       ■  /•    •  •  i  i       r- 

3 P.Wms. 363.  barred  may  nave   an  opportunity  of    inspecting  them,  and  of 
seeing  whether  any  thing  can  be  discovered  for  his  advantage. 
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Fines. 


Section  I. 

A  COMMON  recovery  differed  very  much  in  its  operation  from  a 
fine,  for  it  had  not  the  effect  of  establishing  an  undoubted  title 
after  a  certain  number  of  years.  A  fine  was  originally  introduced 
into  our  law  as  a  public  and  solemn  mode  of  alienation,  and  its 
force  and  effect  in  barring  entails  arose  from  two  statutes,  made 
some  centuries  after.  A  common  recovery  was  first  introduced, 
for  the  purpose  of  barring  entails  only,  and  therefore  had  not  so 
extensive  and  powerful  an  effect  as  a  fine.  But  in  consequence 
of  the  principle,  that  the  recoveror  acquired  a  new  estate  in  fee 
simple,  it  followed  that  a  conmion  recovery  had  several  other 
effects,  besides  that  of  barring  entails. 

2.  All  those  who  were  parties  to  a  recovery  were  bound  by  it,  Parties, 
because,  being  a  matter  of  record,  they  were  estopped  from  aver- 
ring any  thing  against  it;  except  in  the  case  of  infants,  and  in  Infra,  c.  9. 
that  only  where  the  recovery  was  reversed  in  the  minority  of  the  ^^^^'  c-  5. 
infant. 

3.  Where  a  married  woman  joined  with  her  husband  in  suffer-  j\iarried 
ing  a  common  recovery  of  her  own  estate,  she  would  be  bound   jit  35.  c.  10. 
by  it  as  effectually,  and  for  the  same  reason,  as  if  she  had  joined 

with  him  in  levying  a  fine. 

4.  Thus  it  was  held  by  Lord  Ilardwicke,  that  where  a  ninrried   Incledon  r. 
woman,  having  the  trust  of  a  term  in  her,  joined  her  husband  in  3  ^i^.  436. 
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suffering  a  common  recovery  of  the  lands  out  of  which  the  term 
was  created,  she  was  thereby  barred  of  all  her  claim  to  it;  for 
she  came  in  by  voucher,  in  privity  of  all  her  estate,  legal  and 
equitable. 

2  Inst.  347.  5.  By  the  statute  Westm.  2.  c.  4.,  reciting,  that  where  a  hus- 

band was  impleaded  and  gave  up  the  land  demanded  to  his  ad- 
versary by  covin,  after  the  death  of  the  husband,  the  Justices 
should  award  the  wife  her  dower  ;  but  that  where  the  land  was 
lost  by  default,  there  was  a  difference  of  opinion  :  it  was  therefore 
declared,  that  in  both  cases  the  widow  should  be  heard,  and  if  it 
was  alleged  against  her  that  her  husband  lost  the  land  by  judg- 
ment, and  it  was  found  that  it  was  by  default,  then  that  the  te- 
nant should  show  that  he  had  right,  and  if  he  could  show  that 
the  husband  had  no  right,  he  should  go  quit,  and  the  wife  recover 
nothing;  but  if  he  could  not  show  that,  the  wife  should  recover 
her  dower. 

6.  It  follows  from  this  statute,  that  a  common  recovery,  suf- 
fered by  a  husband  alone,  will  not  bar  his  wife  of  dower;  and  it 
was  much  doubted  whether  a  woman  was  barred  of  dower  by 
joining  her  husband  in  suffering  a  common  recovery  ;  nor  was 
the  point  settled  till  the  reign  of  Queen  Elizabeth. 

Ante,  c.  7.  7.  Thus  in  the  case  of  Eare  v.  Snovve,  it  was  said  that  the  wife 

2  Rep.  74  a.  was  named  in  the  prcccipe  only  to  be  barred  of  her  dower;  to 
which  purpose  women  were  named  in  common  recoveries  had 
against  their  husbands  ;  and  the  usage  in  this  case  was  to  be  re- 
garded, for  in  such  cases  it  had  always  been  the  intent  of  the 
parties,  before  that  time,  that  the  wife  should  be  barred  of  her 
dower. 

Pa.  66.  8.  Pigott  says  he  heard  some  learned  men  question  this,  be- 

cause the  woman  has  then  no  estate  in  esse  :  but  the  same  might 
be  said  against  a  fine,  and  the  common  recovery  estops  her  as  a 
party,  and  disaffirms  her  husband's  title  to  the  lands,  of  which 
she  was  dowable. 

Trust  estates.  9.  It  has  been  stated  that  a  trust  or  equitable  estate  may  be 

lit,  12.  c.  2.  entailed  as  well  as  a  legal  one  ;  and  it  has  been  long  settled  that 
a  common  recovery  suffered  by  a  cestui  fjue  tmtst  in  tail,  who  was 
in  possession  under  the  trustees,  would  effectually  bar  such  es- 
tate tail,  and  all  equitable  remainders,  and  the  equitable  rever- 
sion depending  thereon;  although  there  were  no  legal  tenant  to 
t\\Q  pracipe. 
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10.  Sir  Francis  North  purchased  certain  lands  in  Essex  from  North  t. 

..„,.,.         Williams, 

R.  Allington,  who  was  ceatui  que  tnisi  m  tail  ot  them,  with  equit-  2  Cha.  Ca. 
able  remainders  over,  and  had  suffered  a  common  recovery  ;  but  ^'\l^^  ^2. 
there  was  no  legal  tenant  to  the  pracipe,  the  freehold  being  in  1  P-  '^Vms.  9i. 
the  trustees,  who  were  not  parties.  The  question  was,  whether 
the  remainders  expectant  on  the  estate  tail  were  barred  by  this 
recovery.  The  decree  was  in  these  words  : — "  His  lordship, 
upon  long  debate  of  the  matter,  on  hearing  what  was  alleged  by 
the  counsel  on  either  side  touching  the  same,  declared  that  he 
was  fully  satisfied  that  the  said  recovery  did  sufficiently  bar  all 
remainders  depending  upon  the  estate  tail  of  R.  Allington,  who 
suflfered  the  same  ;  it  being  a  general  rule,  that  any  legal  con- 
veyance or  assurance  by  a  cestui  que  trust  shall  have  the  same 
effect  and  operation  upon  a  trust,  as  it  should  have  had  upon  the 
estate  in  law,  in  case  the  trustees  had  executed  their  trust; 
otherwise  trustees,  by  refusing,  or  not  being  able  to  execute  their 
trust,  might  hinder  the  tenant  in  tail  of  that  liberty  to  dispose  of 
his  estate,  and  bar  the  remainders,  which  the  law  gives  him  as 
incident  to  his  estate ;  which  would  be  manifestly  inconvenient, 
and  tend  to  the  introduction  of  perpetuities." 

1 1.  In  recoveries  of  this  kind  there  should  have  been  an  equit- 
able tenant  to  the  pracipe ;  that  is,  the  trust  estate  must  have 
been  conveyed  to  a  third  person,  against  whom  the  writ  must 
have  been  brought,  in  the  same  manner  as  in  recoveries  of  legal 
estates. 

12.  If  there  were  2i  cestui  que  trust  for  life,  before  the  cestui  2  Cha.  Ca.  64. 
que  trust  in  tail ;  so  that  in  case  the  legal  estate  had  been  con- 
veyed according  to  the  trusts,  the  tenant  in  tail  could  not  bar 

the  estate  tail  by  a  common  recovery  ;  there  the  cestui  que  trust 
in  tail  could  not  bar  his  estate  tail  by  a  recovery. 

13.  It  was  formerly  held  that  a  feme  covert  to  whom  a  trust  ^^^^^'s  Opi- 
estate  was  limited  for  life,  for  her  separate  use,  could  not  make  a 

good  equitable  tenant  to  the  pracipe,  without  joining  with  her 
husband  in  a  fine.     But  in  a  modern  case,  where  an  estate  was  Burnabyu. 

,      ,     .      ,     .  .  ,   ,  •  J  Griffin,  3  Ves. 

devised  to  trustees  and  their  heirs,  in  trust  to  receive  and  pay  j^^^  266. 
over  the  rents  and  profits  to  a  married  woman  for  life,  for  her 
separate  use ;  and  after  her  decease,  to  convey  the  estate  to  her  ^^'^^-  ^°°- 
daughters,  as  tenants  in  common  in  tail ;  it  was  held  by  Lord 
Alvanley  that  the  wife  took  an   equitable  estate  for  life;  and 
that  a  conveyance  from  her  and  her  husband,  by  lease  and  re- 

VOL,  v.  CO 
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lease,  was  sufficient  to  make  a  good  equitable  tenant  to  the 
yrcccipe. 

Vide  Tit!  12.  14.  Where  an  estate  was  conveyed  or  devised  to  trustees  and 

their  heirs,  upon  trust  to  pay  debts  generally,  or  such  debts  as 
were  specified,  and  after  payment  of  such  debts,  or  when  such 
debts  should  be  paid,  then  in  trust  for  A.  B.  in  tail  or  in  trust  to 
convey  such  parts  of  the  estate  as  should  remain  unsold  to  A.  B. 
in  tail ;  in  either  of  those  cases  A.  B.  had  a  trust  estate  in  the 
surplus  vested  in  him  immediately  upon  the  execution  of  the 
deed,  or  the  death  of  the  testator,  and  might  suffer  an  equitable 
recovery  of  such  estate. 

15.  This  point  was  lately  investigated  with  great  learning  and 
ability,  in  consequence  of  an  objection  that  was  made  to  the 
title  of  tlie  Marquis  of  Bath  to  an  estate,  upon  the  following 
case  : 

Vide  Collecta-         By  a  settlement  previous  to  the  marriage  of  Lord  Bath  (then 

Vo/l'p'.^'Jh  ^°^'^  Weymouth)  certain  estates  were  conveyed  to  the  use  of 
Lord  Bath  for  life,  remainder  to  the  intent  that  Lady  Bath  should 
receive  a  jointure,  remainder  for  a  term  of  years,  to  raise  portions 
for  younger  children,  remainder  to  the  first  and  other  sons  of  the 
marriage.  The  estate  thus  settled  being  subject  to  several  in- 
cumbrances, other  estates  were  limited  to  trustees  in  fee,  upon 
trust  to  stand  seised  thereof  as  a  collateral  security  to  protect  the 
settled  estates  ;  and  in  order  to  discharge  the  said  incumbrances 
it  was  declared,  that  the  trustees  should,  by  mortgage  or  sale  of 
the  estates  conveyed  to  them,  raise  such  sums  of  money  as 
should  be  necessary  to  payoff  the  incumbrances;  and  it  was 
agreed,  that  after  all  the  incumbrances  should  be  paid,  and  all 
the  other  trusts  should  be  performed,  the  trustees  should  stand 
seised  of  so  much  of  the  said  estates  as  should  remain  unsold, 
and  of  the  equity  of  redemption  of  so  much  as  sliould  have  been 
mortgagetl,  upon  trust  to  settle  and  convey  the  same  to  Loj'd 
Bath  for  life,  remainder  to  his  first  and  other  sons  in  tail  male. 
No  sale  or  mortgage  was  ever  made  by  the  trustees,  nor  were  any 
of  the  incumbrances  paid  off  until  1787,  when  Lord  Bath  and  his 
eldest  son  joined  in  a  recovery  of  the  estates  which  had  been 

2  Atk.  578.        conveyed  to  the  trustees.     The  validity  of  this  recovery  was  ob- 

^^'       •        jected  to,   because  it  was  suffered  before  the  debts  were  paid ; 

and  the  objection  was  founded  on  a  dictum  of  Lord  Hardwicke 

in  the  case  of  Bagshaw  v,  Spencer,  which  was  a  devise  to  five 
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persons  and  their  heirs,  in  trust  to  pay  debts,  and  then  as  to  one 
moiety  to  the  use  of  Benjamin  Bagshaw  for  life,  remainder  to 
trustees  to  preserve  contingent  remainders,  remainder  to  the 
heirs  of  the  body  of  Benjamin  Bagshaw,  remainder  over.  Ben- 
jamin Bap;shaw  suffered  a  recovery  before  tiie  debts  were  paid  ; 
and  a  suit  in  Chancery  being  instituted  to  ascertain  wliat  estate 
Benjamin  Bagshaw  took  by  this  devise.  Lord  Hardwicke  said, 
that  the  devise  to  Benjamin  Bagshaw  was  merely  a  trust  in 
equity ;  for,  as  the  first  devise  was  to  the  trustees  and  their 
heirs,  it  carried  the  whole  fee  in  point  of  law;  that  it  could  not 
be  construed  an  executory  devise  of  the  legal  estate,  for  in  that 
case  it  would  be  too  remote,  beino-  o-iven  after  all  debts  should 
be  paid,  which  might,  in  point  of  time,  exceed  a  life  or  lives  in 
being,  or  any  other  time  allowed  by  law.  After  which,  his  lord- 
ship is  stated  to  have  said  these  words :  "  That  the  recovery 
suffered  was  before  the  debts  were  paid,  and,  consequently,  Bag- 
shaw could  not  make  a  good  tenant  to  the  prcccipe  to  support  the 
recovery."  Upon  the  authority  of  this  passage  it  was  contended, 
that  whether  the  limitation  to  Lord  Bath  was  considered  as  a 
springing  or  shifting  use  at  law,  or  a  springing  executory  trust, 
it  was  not  barred  by  the  recovery  suffered  by  Lord  Bath,  because, 
at  the  time  of  suffering  the  recovery,  the  event  on  which  the 
limitation  was  to  take  effect,  namely,  the  discharge  of  the  debts, 
had  not  happened.  On  the  other  side  it  was  clearly  laid  down 
and  proved,  by  Sir  John  Scott,  now  Earl  Eldon,  Mr.  Haddocks, 
and  Mr.  Fearne,  that  the  limitation  to  Lord  Bath  in  the  settle- 
ment, gave  him  an  immediate  vested  interest  in  the  surplus  of 
the  estate  after  payment  of  the  debts  ;  tliat  in  the  case  of  Bag- 
shaw and  Spencer,  both  the  Master  of  the  Rolls  and  Lord  Hard- 
wicke agreed  that  the  devise  to  Benjamin  Bagshaw  was  an  in- 
terest actually  vested  in  him.  As  to  the  idea  of  its  being  an 
executory  devise  of  the  legal  estate.  Lord  Hardwicke  said,  if  the 
will  was  to  be  construed  in  that  manner,  the  devise  would  be  too 
remote,  being  after  payment  of  debts ;  but  even  admitting  it  to 
be  a  good  executory  devise  of  the  legal  estate  to  Benjamin  Bag- 
shaw, yet  it  did  not  vest  in  him,  nor  could  his  devisee  claim  it, 
because  the  recover}/  was  suffered  before  the  debts  were  paid,  and 
consequently  whilst  the  fee  teas  in  the  trustees,  so  that  he  could  not 
make  a  good  tenant  to  the  prcecipe.  The  meaning  of  the  expression 
of  Lord  Hardwicke,  so  much  relied  on,  was  therefore  no  more 
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than  this — that  a  person  to  whom  an  executory  devise  of  a  legal 
estate  is  made,  could  not  suffer  a  recovery  until  the  event  on  which 
the  executory  devise  was  directed  to  take  effect,  had  happened. 
It  was  admitted  that  there  was  a  strict  analogy  between  ex- 
ecutory devises  and  springing  executory  trusts,  from  which  it 
was  concluded,  that  if  a  devise  of  an  estate  after  payment  of 
debts  was  not  good  as  an  executory  devise,  a  limitation  of  the 
same  kind  in  a  deed  would  be  void  as  a  future  executory  trust; 
consequently  the  trust  created  in  Lord  Bath's  settlement,  to  settle 
the  estates  after  payment  of  the  debts,  would  have  been  void  as 
an  executroy  use  or  trust,  and  the  estate  must  have  resulted  to 
Lord  Bath  and  his  heirs,  who  was  the  original  owner  of  the 
inheritance;  from  whence  it  followed,  that  any  conveyance  by 
Lord  Bath  would  make  a  good  equitable  title,  subject  to  the 
trust  for  payment  of  the  debts.  It  was  lastly  said,  that  the 
payment  of  debts  was  not  a  condition  precedent,  which  must  be 
performed  before  a  subsequent  limitation  or  devise  could  take 
effect,  but  such  subsequent  limitation  or  devise  was  an  interest 
commencing  at  the  same  time,  and  concurrent  with  the  limita- 
tion or  devise  for  payment  of  debts  ;  and  the  words  after  pay - 
7)ient  of  debts,  or  lohen  the  debts  shall  be  paid,  only  denoted  the 
order  or  course  in  which  the  several  interests  should  take  place 
in  point  of  actual  possession  and  perception  of  the  profits,  with- 
out preventing  the  subsequent  estates,  whether  legal  or  equita- 
ble, from  becoming  vested  in  interest,  at  the  same  time  with 
those  which  were  prior  to  them  in  point  of  limitation. 

16.  It  was  determined  in  a  modern  case,  that  a  trust  estate 
passed  by  the  deed,  to  make  a  tenant  to  the  prcccipe ;  the  words 
being  sufficiently  extensive  for  that  purpose  ;  although  the  tenant 
in  tail  did  not  apprehend,  at  the  time,  that  the  estate  belonged 
to  him  ;  and  that,  as  no  adverse  possession  was  shown  the  right- 
ful owner  must  be  presumed  to  have  been  in  possession. 

17.  Recoveries  of  this  kind  only  operated  on  the  trust  estate 
whereof  they  were  suffered,  and  the  equitable  remainders  ex- 
pectant thereon,  but  did  not  affect  any  legal  estate;  so  that  a 
legal  remainder  could  not  be  barred  by  an  equitable  recovery. 

18.  Thus,  where  John  Thornton,  being  seised  of  the  premises 
for  life,  with  remainder  to  his  first  son  Thomas  in  tail  male,  re- 
mainder to  his  second  son  James  in  tail  male,  forfeited  in  the 
rebellion  in  174.5.  The  estate  for  life  being  put  up  for  sale  by 
the  commissioners,  was  bought  by  Thomas  (the  tenant  in  tail), 
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hut  in  the  name  of  a  trustee.  Thomas,  thus  havins  the  equita- 
ble estate  for  the  life  of  his  father,  and  the  legal  estate  tail, 
suffered  a  recovery,  and  soon  after  died,  leaving  issue  a  dau'^hter, 
wife  to  the  ])laintifr.  James,  the  second  son,  took  possession, 
suffered  a  recovery  (after  the  death  of  his  father  and  the  trustee, 
in  whom  his  estate  vested),  and  died  leaving  two  daughters,  the 
defendants,  who  were  in  possession.  The  bill  was  filetl  l^y 
Salvia,  in  right  of  iiis  wife,  for  an  account  of  profits,  and  to 
have  the  estate  delivered  up.  Upon  the  hearing  at  the  Rolls  his 
Honour  ordered  the  bill  to  be  retained  for  a  year,  with  liberty  to 
try  the  validity  of  the  recovery  at  law.  But  it  was  the  opinion 
of  the  Court,  that  Thomas's  estate  for  life  being  an  equitable 
estate,  did  not  enable  him  to  suffer  either  a  perfect  legal,  or  a 
perfect  equitable  recovery,  and  therefore  the  recovery  suffered 
operated  nothing. 

19.  It  was  held  in  a  modern  case,  that  where  an  estate  was  Brydges  v. 

/-  •        1  c  I  Brydges, 

devised  to  a  person  m  fee  sniiple,  upon  trust  tor  several  persons   3  Ves.jun. 

successively  in  tail,  remainder  in  tail  to  the  devisee  in  trust,  such   l^O. 

remainder  might  be  barred    by   an   equitable  recovery  :  for   to   Wykham  r. 

create  a  merger  of  the  equitable  in  the   legal  estate,  by  their   js^es^ags. 

union,  both  estates  must  be  co-extensive  and  commensurate  ;  and 

therefore  that  an  equitable   recovery   would    bar  an   equitable  Nouailler. 

1     1     1         1  r  Greenwood, 

remainder  in  tail,  in  the  person  who  had  the  whole  legal  tee.         1  Turn.& 

20.  In  the  above  case  Lord  Alvanley  said,  that  though  a  legal  l^"ss.26. 
remainder  could  not  be  affected  by  an  equitable  recovery,  yet  the 
converse  of  that  proposition  was  not  true ;  for  a  legal  estate  in 

the  tenant  to  the  pracipe  was  no  objection.     The  very  point  was  3  p.  wms.  171. 
determined  in  the  case  of  Marwood  v.  Turner. 

21.  Where  a  person  had  a  power  appendant  or  in  gross,  if  he  Powers  appen- 

1  •    1.      1.  d^nt  and  in 

suffered  a  common  recovery  of  the  lands  to  which  the  power  gross. 

related,  it  would  bar  and  destroy  it;  because  the  lands  were  ^\"\'; Bemg^yi 

supposed  to  be  recovered   by   a  right  which   was  paramount  to  431. 

that  of  the  person  who  created  the  power,  and  which  therefore  Guest,  lb.  440. 
over-reached  such  power. 

22.  Lands  were  devised  to  Bernard  Melling  for  life,  and  after  Kingr.Mel- 
his  death  to  the  issue  of  his  body  by  a  second  wife,  he  being  then  225!  2  Lev.  58. 
married  to  his  first  wife  ;  and   for   default   of  such   issue,  to 

another  person,  provided  that  B.  Melling  might  settle  a  jointure 
on  his  second  wife.  B.  Melling  entered  on  the  death  of  the 
devisor,  and,  during  the  life  of  his  first  wife,  suffered  a  common 
recoverv,  to  the  use  of  himself  and  his  heirs. 
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It  was  aoreed  in  tlie  Exchequer  Chamber,  I.  That  B.  Melling 
took  an  estate  tail  by  the  devise.  II.  That  the  power  to  make  a 
jointure  was  destroyed  by  the  recovery.  And  it  was  laid  down 
by  Lord  Hale,  that  admitting  B.  Melling  had  but  an  estate  for 
life,  the  power  was  destroyed. 

23.  A  settlement  was  made  of  lands  to  the  use  of  A.  for 
ninety-nine  years,  if  he  should  so  long  live;  remainder  to 
trustees  during  the  life  of  A.  to  preserve  contingent  remainders, 
remainder  over,  with  a  power  to  A.  to  charge  the  lands  with 
divers  sums  of  money.  A.,  the  trustees,  and  the  remainder-man 
in  tail,  joined  in  sutFering  a  conmion  recovery,  and  declaring  new 
uses  thereof,  viz.  to  the  use  of  A.  for  life,  with  remainder  over. 
It  was  determined  that  the  joining  of  A.  in  making  the  new 
settlement,  without  reserving  a  power  to  charge  the  premises 
with  the  said  money,,  had  destroyed  that  power  which  A.  had  of 
charging ;  for  the  contrary  construction  would  enable  him  to 
defeat  his  own  grant. 

24.  Powers  collateral  to  the  land,  which  are  not  joined  with 
an  interest,  were  not  barred  by  a  common  recovery  ;  for  the  same 
reason  that  they  were  not  barred  by  a  fine. 

25.  A  common  recovery,  suffered  by  a  tenant  in  tail,  barred 
all  callateral  conditions,  and  conditional  limitations,  so  created 
as  to  take  place  on  the  determination  of  such  estate  tail. 

26.  R.  Mosely  covenanted  to  levy  a  fine  of  certain  lands  to 
the  use  of  himself  and  the  heirs  male  of  his  body,  remainder  in 
tail  to  several  others:  provided  that  if  there  should  be  a  failure 
of  issue  male  of  his  body,  and  Dame  Elizabeth  were  dead,  and 
Ann  Mosely  was  married,  or  of  the  age  of  twenty-one  years,  then 
she  should  have  200/.  per  annum  for  ten  years.  R.  Mosely  died, 
leaving  issue  Sir  Ed.  Mosely,  who  made  a  lease  for  1,000  years, 
and  then  suffered  a  recovery  of  the  estate  tail,  and  died  without 
issue  male. 

The  contingencies  all  happened ;  and  the  cjuestion  was, 
whether  the  rent -charge  of  200/.  was  barred  by  the  recovery. 

Lord  Hale  said,  if  tenant  in  tail  grants  a  rent-charge,  and 
suffers  a  common  recovery,  the  rent-charge  will  not  be  avoided  : 
so  that  if  tenant  in  tail  be,  rendering  a  rent,  a  recovery  will  not 
bar  that,  though  it  doth  a  reversion.  But  the  reason  of  this  case 
is,  because  the  estate  of  him  that  sufi^ers  the  recovery  is  charged 
with  the  rent.     Therefore,  if  there  be  a  limitation  of  a  use  upon 
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condition,  and  cestui  que  use  suffers  a  recovery  that  will  not 
destroy  the  condition,  the  estate  bein^,^  charged  with  it;  for  the 
recoveror  can  have  the  estate  only  as  he  that  suffered  the  re- 
covery had  it :  therefore,  so  long  as  any  one  comes  in  by  that 
recovery,  he  comes  in  in  continuance  of  the  estate  tail  ;  and 
coming  in  so,  he  is  liable  to  all  the  charges  of  the  tenant  in  tail. 
Now,  what  is  the  reason  why  tenant  in  tail  suffering  a  common 
recovery,  a  rent  by  him  ia  remainder  shall  be  barred?  The 
reason  is,  because  the  recoveror  comes  in  in  the  continuance  of 
that  estate  that  is  not  subject  to  the  rent,  but  is  above  all  those 
charges  :  and  no  recompense  can  come  to  such  a  rent.  The 
difference  between  this  case  and  Capel's,  say  they,  is,  that  there  Aaie,  c.  7. 
the  charge  arose  subsequent,  but  here  the  charge  arises  prece- 
dent. But  I  say  the  charge  arises  precedent  to  the  remainder, 
but  subsequent  to  the  estate  tail ;  for  it  is  not  to  take  effect  till 
the  estate  tail  be  determined. 

A  man  made  a  gift  in  tail,  determinable  upon  the  donee's  non-   i  Mod.  ill. 

..  mi  -i-iiTiU        Goodwin  V. 

payment  of  1,000/.,  remainder  over.  Tiie  tenant  in  tad  before  the  Q,^r,,_  j  ^ev. 
day  of  payment  suffered  a  common  recovery,  and  did  not  pay  35.  i  Keb.  73. 
the  money  ;  yet  because  he  was  tenant  in  tail  when  he  suffered 
the  recovery,  by  that  he  had  barred  all.  If  there  be  tenant  in 
tail,  reserving  rent,  a  common  recovery  will  not  bar  it:  so  if  a 
condition  be  for  payment  of  rent,  it  will  not  bar  it :  but  if  a  con- 
dition be  for  doing  a  collateral  thing,  it  is  a  bar.  And  so  if 
tenant  in  tail  be,  with  a  limitation  so  long  as  such  a  tree  shall 
stand,  a  common  recovery  will  bar  that  limitation.  Judgment 
accordingly. 

27.  Nicholas  Searle  devised  lands  to  his  niece  Mary  Bryant,  Pager. 

...  ,  ■  1     1     1        Havward, 

and  the  heirs  male  of  her  body,  upon  condition  and  provided  she  pigot.  176. 
intermarried  and  had  issue  male  by  a  person  surnamed  Searle  ; 
and,  in  default  of  both  these  conditions,  he  devised  the  lands  to 
Elizabeth  in  the  same  manner.  Mary  Bryant  married  one  Cliff, 
and  with  him  levied  a  fine,  and  suffered  a  recovery  of  the  lands, 
in  which  she  and  her  husband  were  vouched.  It  was  adjudged 
by  the  whole  Court ;  I.  That  the  estate  devised  to  Mary  was  a 
good  estate  in  special  tail ;  that  is,  to  her  and  the  heirs  male  of 
her  body  begotten  by  a  Searle.  II.  That  the  words  upon  con- 
dition, &,c.  though  express  words  of  condition,  should  be  taken 
to  be  words  of  limitation.  HI.  That  the  estate  tail  of  Mary  did 
not  cease  by  marrying  a  ]>erson  whose  name  was  not  Searle,  be- 
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cause  she  might  possibly  survive  her  first  husband,  and  after- 
wards marry  a  person  of  the  name  of  Searle.  IV.  That  if  the 
estate  had  been  devised  to  INIary,  and  the  heirs  male  of  her  body, 
by  a  Searle  to  be  begotten,  provided,  and  upon  condition,  that  if 
she  married  any  other  person  but  a  Searle,  the  estate  should  go 
over,  a  common  recovery  suffered  before  marriage  would  bar  the 
estate  tail  and  remainders.  And  the  Court  took  a  difterence 
between  a  collateral  condition,  and  a  condition  that  runs  with 
the  land ;  for  if  a  donor  reserves  a  rent  with  a  condition  to  re- 
enter, a  recovery  will  not  bar  it ;  aliter,  if  the  condition  be  to  re- 
enter for  non-payment  of  a  sum  in  gross. 

28.  So,  where  lands  were  devised  to  several  persons  succes- 
sively in  tail,  with  a  proviso,  that  whenever  the  estates  devised 
should  come  to  any  of  the  persons  therein  named,  they  should 
take  upon  them  the  name  of  W.  only,  but  there  was  no  devise 
over.  The  first  person  to  whom  the  lands  were  devised  in  tail, 
suffered  a  common  recovery  of  the  estate  tail,  in  which  he  was 
vouched,  and  vouched  over,  and  never  took  the  name  of  W. ; 
the  person  who  was  next  in  remainder  entered  for  a  breach  of  the 
proviso,  on  account  of  the  first  devisee's  not  having  changed  his 
name.  It  was  agreed  by  the  whole  Court,  that  if  this  proviso 
were  considered  as  a  condition,  it  was  collateral  and  subsequent, 
and  was  therefore  well  barred  by  the  recovery. 

29.  Devereux  Edgar  being  seised  of  the  premises  in  question, 
devised  them  as  follows: — "I  give  and  bequeath  unto  my 
daughter  Temperance  Edgar  all  that  my  farm  or  estate  called 
the  Breed  Farm,  &c.  to  hold  the  same  from  and  after  the  death 
of  my  wife,  to  the  said  Temperance  my  daughter,  and  to  the 
heirs  of  her  body  lawfully  begotten  ;  and  for  want  of  such  heirs, 
to  my  right  heirs  for  ever.  Item,  I  give  and  bequeath  unto  my 
daughter  Mary  Edgar  all  that  my  farm,  &c.  to  have  and  to  hold 
to  the  said  Mary,  and  to  the  heirs  of  her  body  lawfully  to  be 
begotten  ;  and  herein  my  mind  and  will  is  further  declared,  that 
in  case  either  of  my  said  daughters  Temperance  or  Mary  shall 
happen  to  die,  or  depart  this  life,  single,  married,  or  widows,  not 
leaving  children  or  child  living  at  their  decease  legally  begotten, 
that  then  her  gift,  legacy,  or  bequest  herein,  or  estate  given 
her  by  this  my  will,  shall  be  entirely  void  as  to  inheritance  of 
heirs,  and  of  none  effect;  and  the  estate  so  given  her  so  dying 
without  heirs  of  her  body,  shall  descend  and  go  to  my  heir  male 
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and  his  heirs  male."  Mary  Edgar  suffered  a  recovery  of  the 
premises  in  question,  to  the  use  of  herself  in  fee,  and  afterwards 
died  unmarried.  The  question  was,  whether  the  recovery  suf- 
fered by  Mary  Edgar  barred  the  limitation  over  ?  Lord  Mans- 
field said,  the  validity  of  the  recovery  suffered  by  Mary  de- 
pended upon  whether  she  was  tenant  in  tail,  or  tenant  for  life  of 
the  estate  thus  devised  to  her.     Now  the  estate  was  given  to  her  ■ 

and  the  heirs  of  her  bodi/  which  was  an  estate  tail ;  nevertheless, 
the  intention  of  tlic  testator  might  restrain  that  estate  of  inherit- 
ance, and  confine  it  to  an  estate  for  life  only  ;  and  although  it 
was  insisted  that  the  testator  had  restrained  the  estate  of  inherit- 
ance during  her  life,  yet  he  had  restrained  it  only  upon  future 
contingencies,  the  first  of  which  was  the  event  of  her  own  death  ; 
but  until  that  contingency  happened,  the  inheritance  was  in  her. 
The  second  was  upon  her  leaving  no  children.  It  was  manifest 
that  the  intention  of  the  testator  was,  to  prevent  a  common  reco- 
very being  suffered  ;  but  where  a  testator  intends  that  which  by 
law  he  cannot  do,  the  law  will  not  allow  his  intention  to  take 
effect.  If,  therefore,  Mary  Edgar  was  tenant  in  tail  to  the  hour  Mcolls  v. 
of  her  death,  nothing  was  so  clear,  as  that  all  conditions  limited  2  Bro.  c'.C. 
upon  such  an  estate  tail  were  avoided  by  the  common  recovery  "^^^* 
which  had  been  suffered;  and  the  Court  were  of  opinion,  that 
Mary  took  an  estate  tail  by  the  devise. 

30.  If  a  o-ift  in  tail  were  made,  rendering  a  rent,  and  the  ^^hite  v.  West, 

*  .  ,  ,  ,  ,  <^'o-  Eliz-792. 

tenant  in  tail  suffered  a  recovery,  it  would  not  bar  the  rent,  2  Lev.  30. 
which  would  still  remain  as  a  collateral  charge  on  the  land,  dis-  pi'„ou,'i39. 
trainable  of  common  right;  for  since  the  tenant  in  tail  took  the 
land  subject  to  that  charge  by  the  original  donation,  the  reco- 
veror  who  claimed  under  him  could  only  have  the  estate  in  the 
same  manner  as  he  who  suffered  the  recovery  had  it.  But  if 
there  had  been  a  condition  of  re-entry,  on  the  non-payment  of  the 
rent,  it  would  have  been  destroyed. 

31.  Althouo-h  a  common  recovery  suffered  by  a  tenant  in  tail  Feame  Ex. 

...  Dev.  428. 

barred  all  collateral  conditions  subsequent,  and  limitations  over,  sth  edit. 
yet  a  common  recovery  had  this  operation  only  when  suffered  by 
a  tenant  in  tail ;  for  a  recovery  suffered  by  a  tenant  in  fee  simple 
would  not  bar  an  executory  estate,  conditional  limitation,  or  col- 
lateral condition. 

32.  A  common  recovery  barred  all  contingent  remainders  de-  Contingent 

,.  ,  ^  r   ^  ii>        i      i  remainders.  Til. 

pendmg  on  the  estate  whcreot  the  recovery  was  sutiered  ;  because  ir.  c.  6.  s.  5. 
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the  recovery  destroyed  the  particidar  estate  on  which  the  con- 
tingent remainders  depended. 

33.  Thus,  where  a  person  devised  lands  to  his  eldest  son 
Thomas  for  life,  and  if  he  died  without  issue  living  at  the  time  of 
his  death,  then  he  devised  tlie  lands  to  another  son  and  his 
heirs;  but  if  Thomas  had  issue  living  at  the  time  of  his  death, 
that  then  the  fee  should  remain  to  the  right  heirs  of  Thomas 
for  ever.  Thomas  entered  upon  the  death  of  his  father,  and 
suffered  a  common  recovery,  and  afterwards  died  without  issue. 
It  was  resolved,  that  Thomas  was  tenant  for  life,  with  a  con- 
tingent remainder  in  fee  to  his  right  heirs,  and  that  the  contin- 
gent remainder  was  destroyed  by  the  recovery. 

34.  So  where  lands  were  devised  to  A.  for  life,  without  im- 
peachment of  waste  ;  and  in  case  he  should  have  any  issue  male, 
then  to  such  issue  male,  and  his  heirs  for  ever;  and  if  he  should 
die  without  issue  male,  then  to  B.  and  his  heirs  for  ever.  A.  en- 
tered, suffered  a  common  recovery,  and  died  without  issue;  and 
it  was  held,  that  the  remainders  over  being  contingent,  were 
barred  by  the  recovery.  Another  case  arose  on  this  will,  in 
which  the  same  point  was  determined  by  the  House  of  Lords. 
And  in  the  cases  of  Doe  ex  dem.  Brown  v.  Holm,  3  Wilson's  Re- 
ports 237,  Goodright  v.  Dunham,  Douglas  264,  and  Goodright 
V.  Billington,  id.  753,  this  doctrine  is  confirmed. 

35.  A  common  recovery,  suffered  after  an  erroneous  fine, 
would  bar  the  issue  in  tail  of  the  person  who  levied  the  fine  from 
brinuino-  a  writ  of  error  to  reverse  it.  And  even  an  erroneous 
recovery  would  bar  a  writ  of  error  to  reverse  a  fine,  until  the  re- 
covery was  reversed ;  because  a  conmion  recovery  with  voucher 
barred  every  kind  of  right  which  the  vouchee  or  his  heirs  could 
have  to  the  land  of  which  it  was  suffered.  But  a  void  recovery 
was  no  bar. 

36.  Thus,  where  R.  Barton,  being  tenant  in  tail,  levied  an  er- 
roneous fine,  and  afterwards  a  writ  of  entry  was  brought  against 
the  cognizee,  who  appeared  and  vouched  over  R.  Barton,  and 
he  vouched  over  the  common  vouchee.  After  the  death  of  R. 
Barton,  the  issue  in  tail  brought  a  writ  of  error  to  reverse  the 
fine,  to  which  tiie  recovery  was  pleaded  in  bar.  And  it  was  re- 
solved, that  when  tenant  in  tail  levied  an  erroneous  fine,  he 
had  yet  a  right  to  the  land,  which,  by  his  entry  into  the  war- 
ranty, and  recovering  thereby  an  intended  recompense  in  value. 
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was  barred.  For  although  tenant  in  tail  could  not  by  deed  re- 
lease errors  to  bar  the  issue  in  tail,  yet  as  by  fine  or  recovery  he 
might  bar  the  estate  tail  itself,  so  might  he  bar  the  writ  of  error; 
and  when  he  entered  into  the  warranty  and  vouched  over,  and 
had  recompense,  he  was  in  by  his  warranty  of  all  estates,  and 
the  recompense  in  value  was  a  sufficient  bar  to  all  estates  and 
rights  which  he  had  in  him. 
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8.  Revoked  a  Devise. 


Sect.     9.  Sometimes  a  Forfeiture. 
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14.  Exception. 
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Section  I. 

The  judgment  in  a  common  recovery,  being  of  equal  force  with 
that  which  is  obtained  in  an  adversary  suit,  operated  as  an 
estoppel  on  record  against  all  those  who  were  parties  to  it,  and 
concluded  them  from  averring  any  thing  against  it.  But  a  com- 
mon recovery,  when  suffered  of  an  estate  tail,  would  not  operate 
as  an  estoppel  against  the  issue  in  tail,  the  remainder  men,  or 
reversioner. 

2.  A  common  recovery  suffered  by  a  tenant  in  tail  let  in  all 
his  preceding  incumbrances,  and  rendered  valid  all  the  acts  of 
ownership  wiiich  he  had  exercised  over  the  estate  tail.  So  that 
if  a  tenant  in  tail  made  a  lease  not  warranted  by  the  statute 
32  Hen.  8.,  or  acknowledged  a  judgment  or  recognizance,  and 
afterwards  suffered  a  common  recovery ;  it  would  operate  as  a 
confirmation  of  these  charges,  which  were  before  defeasible  by 
the  issue.  For  the  recoveror  acquired  an  estate  in  fee  simple, 
derived  out  of  the  estate  tail ;  and  therefore  all  those  acts  which 
bound  the  tenant  in  tail,  would  also  bind  the  recoveror,  who 
could  not  aver  that  the  person  against  whom  he  recovered  had 
but  an  estate  tail.  It  was  therefore  extremely  dangerous  for  a 
tenant  in  tail  who  had  made  leases,  acknowledged  judgments,  or 
incumbered  his  estate  tail  in  any  other  manner,  to  suffer  a  com- 
mon recovery  ;  because  all  those  incumbrances  would  thereby  be- 
come valid,  and  take  place  before  any  charge  which  was  made 
on  the  lands,  by  or  after  the  recovery. 

3.  Although  a  recovery  w  ere  suffered  for  a  particular  purpose. 
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yet  it  would  confirm  uU  prior  incumbrances.  Thus,  in  the  case 
of  Goddard  v.  Complin,  the  foUovvinfr  question  was  put :— Tenant  j  Chan.  Ca. 
in  tail  mortgages  for  years,  and  afterwards,  in  consideration  of 
marriage,  suffers  a  recovery,  for  the  pinpose  of  settling  a  jointure 
on  his  wife.  Whether  this  recovery  should  enure  to  make  good 
the  mortgage,  it  being:  only  designed  for  establishing  the  mar- 
riage settlement?  It  was  answered,  that  if  there  had  been  no 
recovery,  there  could  have  been  no  jointure,  nor  could  the  wife 
have  avoided  the  mortgage,  for  she  was  in  by  the  act  of  her  hus- 
band, and  no  subsequent  act  of  the  husband  could  have  avoided 
the  mortgage.     It  was  also  said,  that  if  a  tenant  in  tail  confesses 

DO 

a  judgment,  &c.  and  suffers  a  recovery  to  any  collateral  purpose, 
the  recovery  shall  enure  to  make  good  all  his  precedent  acts  and 
incumbrances. 

4.  Where  a  tenant  in  tail  made  any  conveyance  or  settlement 
of  his  estate  tail,  which  was  not  binding  on  his  issue ;  if  he 
afterwards  suffered  a  common  recovery,  it  would  enure  to  make 
good  the  preceding  conveyance  or  settlement. 

5.  Gerard  Walker  the  father,  by  settlement  on  his  marriage,  Cheney  v. 
conveyed  an  estate  to  the  use  of  himself  for  life,  remainder  to  the  Rep.' 526. 
first  and  other  sons  of  the  marriage  in  tail.     In  1733,  the  son /^  Eden.  357. 
on  his  marriage,  conveyed  part  of  the  estate  by  lease  and  release 

to  the  use  of  himself  for  life,  remainder  to  his  intended  wife  for 
life,  remainder  to  the  heirs  of  the  body  of  the  wife,  remainder  to 
his  own  right  heirs.  In  1746,  the  father  and  son  mortgaged  the 
premises  to  Henry  Peach  for  1000  years  to  secure  300/.,  and 
suffered  a  common  recovery,  and  declared  the  uses  to  the  mort- 
saoee,  and  then  to  the  father  for  life,  remainder  to  the  son  in 
fee.  Lord  Northington  was  clearly  of  opinion  that  the  recovery 
enured  to  the  uses  of  the  settlement  of  1733. 

6.  A  person,  seised  to  him  and  the  heirs  male  of  his  body,  re-  Goodright  v. 

'  .  .  Mead,  3  Burr. 

mainder  to  his  own  right  heirs,  by  lease  and  release,  previous  to  1703. 
his  marriao-e,  conveyed  his  estate  to  trustees,  to  the  use  of  him- 
self for  life,  remainder  to  the  use  of  his  intended  wife  for  life,  re- 
mainder to  his  first  and  other  sons  in  tail  male.  The  marriage 
took  effect,  and  they  had  issue  a  son :  nineteen  years  afterwards 
the  husband  suffered  a  common  recovery,  and  declared  it  to  be 
to  the  use  of  A.  B.  and  his  heirs,  in  trust  to  sell  the  premises  for 
the  payment  of  his  debts.  A.  B.  sold  the  lands  for  the  payment 
of  the  debts,  according  to  the  trust  reposed  in  him  ;  the  tenant 
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Tit.  35.  c.  12. 


Was  a  revoca- 
tion of  a  devise. 
Tit.  38.  c.  6. 


Sometimes  a 
forfeiture. 
Pelham's  case, 
1  Rep.  15. 


1  Inst.  35  b. 
25-2  a. 
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in  tail  died,  and  his  son  claimed  the  lands.     The  Court  were 
unanimously  of  opinion,  that   the  recovery  enured  to  the  uses 
of  the  settlement,  and  therefore  that  the  purchaser  had  no  title. 

7.  Tlie  principle  that  a  common  recovery  should  operate  as  a 
confirmation  of  any  preceding  incumbrances  created  by  the  per- 
son who  suffered  such  recovery,  was  founded  in  natural  justice, 
which  forbids  men  to  defeat  their  own  contracts.  But  where  a 
tenant  in  tail,  with  the  reversion  in  fee  in  himself,  created  in- 
cumbrances, and  his  son  (on  whom  the  estate  tail  and  reversion 
in  fee  descended)  suflered  a  recovery,  it  would  not,  like  a  fine, 
operate  so  as  to  let  the  reversion  into  possession,  and  thereby 
make  it  liable  to  the  debts  of  his  father ;  because  the  operation 
of  a  recovery  was  to  destroy  all  remainders  and  reversions  ex- 
pectant on  the  estate  tail,  and  the  fee  acquired  by  the  recoveror 
proceeded  out  of  the  estate  tail.  It  followed,  that  where  a  person 
was  tenant  in  tail  by  descent,  with  the  reversion  in  fee  in  him 
also  by  descent,  he  ought  never  to  have  barred  his  estate  by  fine 
only,  but  ought  also  to  have  suffered  a  common  recovery,  which 
would  effectually  prevent  the  estate  tlius  acquired  from  becoming 
liable  to  the  debts  or  contracts  of  his  ancestor. 

8.  A  common  recovery  operated  as  a  revocation  of  a  prior  de- 
vise of  the  lands  whereof  the  recovery  was  suffered,  upon  the 
same  principle  that  a  fine  had  that  effect. 

9.  A  common  recovery  suffered  by  a  tenant  for  life  wherein  he 
was  vouched,  without  the  concurrence  of  the  person  in  remain- 
der, operated  as  a  forfeiture  of  the  estate  for  life,  in  the  same 
manner  as  if  he  had  levied  a  fine.  This  doctrine  was  deduced 
from  the  common  law  ;  for  if  a  demandant  in  a  real  action  reco- 
vered against  a  tenant  for  life  by  default,  or  iiient  dcdire,  or  by 
pleading  covinously,  to  the  disherison  of  the  person  in  reversion, 
the  tenant  for  life  forfeited  his  estate,  for  he  was  intrusted  with 
the  freehold,  and  was  to  answer  the  pnccipes  of  strangers,  and  to 
defend  his  own,  as  well  as  the  reversioner's  estate;  so  that  when 
he  gave  way  to  the  demandant's  action,  or  vouched  a  stranger, 
he  admitted  the  reversion  to  be  in  such  demandant  or  stranger ; 
and  consequently  denied  the  tenure  of  the  reversioner,  which 
was  a  forfeiture. 

10.  If  a  person  was  tenant  for  life,  with  an  estate  in  remain- 
der in  tail  in  himself;  he  might  in  that  case  suffer  a  common  re- 
covery, without  incurring  a  forfeiture. 
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11.  One   Richards,  beinjr    tenant   for   life,   with    remainder  Smith  r. 
to  his  first  and   other  sons   in   tail,  remainder  to  the  heirs  ot   i  lenn  Rep. 
his  body,  conveyed   his  estate  by  lease  and  release  to  a  third  '•^^• 
person  to  make  him  tenant  to  the  praripe,  and  suffered  a  reco- 
very.    The  question  was,  whether  this  recovery  operated  as  a 
forfeiture.     The  Court  was  of  opinion  that  the  recovery  did  not 
operate  as  a  forfeiture.     That  the  passage  in  1  Inst.  35.  b.  could 
only  be  understood  of  a  bare  tenant  for  life  who  took  upon  him- 
self to  do  an  act  inconsistent  with  the  nature  of  his  estate,  and 
which    before  the  statute  of  14  Ellz.  would  have  displaced  the 
remainders.     The  forfeiture  of  his  estate  was  therefore  a  proper 
punishment  upon  him  for  attempting  to  do  an  act  inconsistent 
with  his  tenure,  and  calculated  to  injure  the  person  in  reversion. 
But  the  law  will  never  punish  a  man  for  doing  that  which  is  not 
inconsistent  with  the  nature  of  his  estate,  and  which  may  have  a 
legal  operation.     Such  was  this  case,  for  Richards  stood  in  two 
several  characters,  that  of  tenant  for  life,  with  a  remainder  in 
tail  subsequent  to  that  limited  to  his  first  and  other  sons.     This 
remainder  in  tail  was  all  that  he  sought  to  bar  ;  and  the  law 
says,  that  having  the  immediate  freehold,  and  an  estate  tail  in 
remainder  in  him,  he  has  a  right  to  bar  it.     The  next  thing  then 
was,  whether  the  recovery  itself  would  operate  so  as  to  subject 
him  to  a  forfeiture ;  and  as  to  this,  the  Court  were  unanimously 
of  opinion  that  it  did  not,  because  there  was  a  legal  subject  for 
it  to  work  upon,  namely,  his  remainder  in  tail.     Richards  was 
vouched  and   entered   into   the  warranty,  not  in  respect  of  his 
tenancy  for  life,  but  of  his  remainder  in  tail ;  and  the  recompense 
in  value  is  supposed  to  go  to  those  who  would  have  been  entitled 
to  his  estate  tail,  and  those  who  stood  subsequent  to  them,  and 
passed  over  his  first  and   other  sons,  who  had  the  first  estate  Meredith  v. 
tail  in  them:  and  as  they  received  no  recompense,  their  estate  y.p.c.  7. 
was  not  displaced  or  in  any  manner  affected  by  the  recovery. 

12.  It  has  been  stated,  that  where  a  fine  was  levied,  or  a  re-  Did  not  alter 
covery  suffered  of  lands  held  ex  parte  malernd,  the  use  was  not  nt.  09.  c.  3. 
changed,  and  consequently  the  mode  of  descent  would  not  be 
thereby  altered. 

13.  A.   beino-  seised   in  ri>j,ht  of  his  wife  of  lands  which  she  Abbots, 
had  by  descent  on  the  part  of  iier  mother ;  the  husband  and  wiie  \\  .Mod.  181. 
covenanted  to  levy  a  fine,  which  was  thereby  declared  should  be 

to  the  use  of  the  cognizees  and  their  heirs,  to  make  them  tenants 
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to  the  pr^edpe,  in  order  to  suffer  a  common  recovery  ;  and  after- 
wards such  recovery  was  suffered  accordingly  ;  which  by  the 
same  deed  was  declared  should  enure  to  the  use  of  the  said  A. 
for  his  life,  remainder  to  his  wife  for  her  life,  remainder  to  the 
first  and  other  sons  of  their  two  bodies  in  tail  male,  remainder  to 
the  right  heirs  of  the  wife. 

A.  and  his  wife  died  without  issue;  and  the  question  was, 
whether  the  lands  should  descend  to  the  heir  of  the  wife  on  the 
part  of  the  mother  or  on  the  part  of  the  father. 

Lord  Ch.  J.  Trevor  delivered  the  opinion  of  the  Court.  He 
said,  that  in  arguing  the  case  it  had  been  insisted  on,  that  there 
was  a  difference  between  a  use  resulting  by  implication  of  law, 
and  a  use  limited  by  express  words  ;  but  they  were  to  consider 
how  this  point  stood  before  the  statute  of  uses.  Before  that 
statute  the  law  considered  the  estate  of  the  land  and  the  use  of 
the  land  as  two  distinct  things ;  and  therefore  before  that  statute 
if  a  man  had  made  a  conveyance,  either  by  deed  of  feoffment, 
or  any  other  legal  conveyance,  he  might  therein,  by  express 
limitation,  have  declared  the  use  of  the  land  ;  or  if  there  were 
no  express  limitation,  the  law  gave  it  back  to  him  again  ;  for  he 
was  not  to  pass  away  the  pernancy  of  the  profits  without  some 
consideration  or  estoppel  by  express  limitation  ;  so  that  a  man 
might  at  common  law  have  separated  the  use  and  the  estate  ; 
for  though  the  use  and  the  pernancy  of  the  profits  were  neither 
created  nor  guided  by  the  common  law,  yet  the  law  took  notice 
of  them,  and  the  c£stid  que  trust  had  a  remedy  by  subpirna  ;  so 
that  the  use  was  taken  notice  of  as  distinct  from  the  land, 
even  at  common  law.  Then  came  the  statute  27  Hen.  8.  c.  10. ; 
and  what  alteration  that  made  was  to  be  considered.  That 
statute  executes  the  possession  of  the  land,  in  the  same  plight 
and  manner  as  the  use  was  before  ;  therefore,  as  the  conveyance 
was  here,  the  ancient  use  which  resulted  back  was  not  a  new 
use,  for  it  must  have  been  an  old  use,  if  it  resulted  back  as  not 
disposed  of,  and  so  much  of  the  ancient  use  as  was  undisposed 
of.  Now,  if  the  use  would  have  gone  this  way  before  the 
statute,  it  would  still  go  the  same  way  since  the  statute.  It  was 
the  same  thing  whether  the  ancient  use  came  back  by  implica- 
tion of  law,  or  by  limitation  of  the  party  ;  for  that  the  construc- 
tion of  law  was  founded  on  a  supposal  of  the  intention  of  the 
parties,  and  would  convey  and  carry  the  use  the  same  way  as  it 


2'it/eXXXV\.  Recovery.  Ch.  IX.  s.  13.  401 

was  supposed  the  party  would  have  done.  Now  if  the  law  were 
so  in  the  case  of  a  resulting  use,  which  arises  by  impHcation  of 
law,  what  reason  was  there  why  it  should  have  a  ditierent  con- 
struction where  there  was  an  express  declaration  of  the  party  ; 
especially  since  that  declaration  made  no  alteration  of  the  estate, 
and  the  other  use  limited  to  A.  and  his  wife  was  only  a  new 
interest,  arising  out  of  the  conveyance,  because  it  was  not  so 
large  an  estate  as  the  fee  was  before  ?  But  where  the  limita- 
tion was  in  fee,  it  made  no  alteration,  because  the  one  was  as 
large  as  the  other ;  and  it  was  still  the  same  residue  remaining 
in  the  wife,  which  she  had  not  disposed  of  before;  that  was  a 
part  taken  out  of  the  whole,  and  of  the  same  nature  as  the 
other  was :  and  this  appeared  so,  not  only  from  the  reason  of 
the  thing,  but  there  were  other  authorities  also  which  seemed  to 
settle  this  point.  And  it  was  all  one  whether  this  ancient  use  in 
fee  was  created  by  implication  of  law,  or  by  express  limitation 
of  the  party,  if  it  were  of  the  same  estate.  In  the  case  of 
Godbold  I?.  Freestone,  these  authorities  were  held  to  be  good.  Tit.  29.  c  3. 
A  difference  had  been  made  between  this  case  and  that  one, 
namely,  that  this  was  not  an  immediate  conveyance,  as  a  feoff- 
ment to  a  person  in  fee ;  but  that  here  there  was  a  covenant  to 
levy  a  fine,  which  was  to  be  to  the  use  of  the  conusees  and  their 
heirs,  with  an  intent  to  have  a  common  recovery  ;  and  hereupon 
the  chief  objection  was,  that  not  only  the  legal  estate,  but  also 
the  use,  passed  to  the  conusees,  both  in  law  and  equity  ;  so  that 
when  a  recovery  was  suffered,  the  use  in  fee  must  arise  out  of 
the  estate  of  the  conusees.  This  carried  the  case  a  step  further 
than  that  of  Godbold  v.  Freestone  ;  and  it  was  fit  he  should  give 
an  answer  to  it.  Now  this  opinion  seemed  to  him  to  be  grounded 
on  taking  the  common  recovery  in  a  wrong  sense  ;  for  this  fine 
and  recovery  might  be  taken  as  two  distinct  conveyances,  and 
taking  it  as  such,  it  was  subject  to  this  objection.  But  as  it 
might  be  taken  as  two  several,  it  might  as  well  be  taken  as  one 
single  conveyance;  and  the  deed,  the  fine,  and  the  recovery 
might  well  be  taken  as  several  parts  of  one  and  the  same  convey- 
ance, which  was  the  case  in  question,  and  easily  resolved  :  for 
where  such  a  conveyance  was  made  by  deed,  fine,  and  common 
recovery ;  though  the  estate  did  move  from  one  to  another  (as 
conduits),  yet  the  estate  originally  moved  only  from  the  conusor, 
and  the  estate  was  always  in  a  manner  in  him  ;  as  if  the  estate 
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were  declared  to  one  for  life,  remainder  in  tail,  and  no  limitation 

Tit.  11.  c.  4,       ^^  ^'^^  "^^  ^'^  ^^^'  ^'^®  ^^^  ^^'^^^  result  back  to  the  conusor,  and  not 

^*  ^^'  go  to  the  conusee  or  rccoverors.     And  so  if  there  be  a  limitation 

of  the   use  of  the  fee,  tliat  use  shall  and  must  arise  out  of  the 
estate  of  the  conusor,  and  not  out  of  the  estate  of  the  recoverors. 
Judgment  was  given  for  the  hew  ex  par (c  malenid  ;  and  con- 
sequently that  the  recovery  did  not  alter  the  estate. 

Exception.  14.  But  if  a  tenant  in  tail  by  purchase  under  a  marriage 

settlement  made  by  his  maternal  ancestor,  with  the  reversion  in 
fee  by  descent  ex  parte  materiiu,  suffered  a  common  recovery,  to 
the  use  of  himself  in  fee,  the  estate  would  descend  to  his  heirs 
ex  parte  paternd ;  because  the  fee  acquired  by  the  recovery  would 
descend  in  the  same  maimer  as  the  estate  tail  acquired  by  pur- 
chase from  the  maternal  ancestor ;  that  is,  to  his  paternal  heirs. 

iviartinr.  15.  Thus,  where  John  Treo-onwell,  being  seised  in  fee  of  the 

Strachan,  ,,.  •  ,-t»,- 

2  Stra.  1179.;  lands  iH  qucstiou,  upon  the  marriage  of  Mary  his  eldest  daughter 
5  Term  Rei).  '  vvith  Francis  Luttrell,  by  indenture  executed  in  the  year  1680, 
l,'^^,,""^^'    ,.     covenanted  to  levy  a  fine,  and  suffer  a  recovery,  to  the  use  of 

\villes  R,  444.  .  .  .  . 

himself  for  life,  remainder  to  Francis  Luttrell  for  life,  remainder 
to  his  daughter  Mary  for  life,  remainder  to  the  first  and  other 
sons  of  the  said  Mary  by  the  said  Francis  Luttrell,  remainder  to 
the  first  and  other  sons  of  the  said  Mary  by  any  other  husband, 
with  remainder  to  his  own  right  heirs  in  fee.  A  fine  was  levied, 
and  a  recovery  suffered,  to  the  uses  of  this  indenture. 

On  the  death  of  Francis  Luttrell  witiiout  issue  male,  the  said 
Mary  married  Sir  Jacob  Banks,  and  had  issue  by  him  a  son 
named  Jacob,  who,  on  the  death  of  his  father  and  mother, 
became  seised  of  an  estate  tail  in  the  said  premises,  and  of  the 
reversion  in  fee  ex  parte  maternd,  and  in  the  year  1725  suffered  a 
common  recovery  in  the  usual  form,  having  by  a  deed  of  bargain 
and  sale  enrolled  made  a  tenant  to  the  praecipe,  and  declared  by 
the  same  deed,  that  such  recovery  should  be  and  enure  to  the 
use  of  himself  and  his  heirs,  and  died  without  issue.  Upon  the 
death  of  Jacob  Banks,  John  Strachan  entered  into  the  lands  in 
question,  as  heir  ex  parte  palernd,  and  Thomas  Tregonwell 
brought  an  ejectment  against  him,  claiming  those  lands  as  heir 
to  the  said  Jacob  Banks,  ex  parte  maternd.  The  question  was, 
whether  this  recovery  did  or  did  not  operate  as  a  new  purchase, 
and  thereby  alter   the  descent  ?     The  Court  of  King's  Bench 
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was  of  opinion  tliat  this  recovery  altered  tin;  nature  of  the  estate, 
and  made  it  descendible  to  the  lieirs  ex  parte  palcniu. 

A  writ  of  error  was  brouaht  from  this  judgment  in  the  House  6  Brown  Pari. 
^  111  Ca.  319. 

of  Lords ;  and  on  behalf  of  the  plaintiff  in  error,  who  clanued  ex 

parte  materuUy  it  was  argued  that  the  rule  of  law  is  clear,  that 
the  estate  of  one  dying  seised  by  descent  ex  parte  maternd,  can 
descend  to  none  but  the  heir  ex  parte  maternd ;  it  being  founded 
on  natural  justice,  that  an  estate  should  go  to  the  blood  and 
family  from  whence  it  came,  and  where  the  owner  himself  has 
not  thouglit  fit  to  give  it  away  from  them  :  that  this  estate  was 
originally  the  inheritance  of  Jacob  Banks's  mother  and  her  an- 
cestors; and  therefore,  if  there  had  been  no  interruption  in  the 
course  of  descent,  it  must  now  descend  to  the  plaintiff:  tliat  the 
only  interruptions  insisted  on  were  the  settlement  of  1680,  and 
the  recovery  and  deed  of  uses  in  1725.  As  to  the  former,  it  was 
only  a  temporary  interruption  of  the  possession,  by  the  particular 
or  partial  estates  carved  out  of  the  fee,  the  inheritance  being  still 
left  to  descend  ex  parte  maternd ;  and  whenever  those  particular 
estates  should  determine,  whether  by  the  death  of  the  parties,  or 
by  bar  or  extinguishment  of  them,  the  possession  would  return  to 
the  old  inheritance  again  :  and  as  to  the  latter,  the  recovery  and 
deed  of  uses  only  determined  and  barred  the  particular  estates, 
and  consequently  let  the  fee  into  possession,  in  the  same  condi- 
tion and  quality  as  when  in  reversion,  and  therefore  could  not 
alter  the  nature  of  the  ancient  use,  or  the  descendible  quality  of 
it:  that  this  is  clearly  the  case  where  a  fine  is  levied  by  tenant  in 
tail,  who  has  the  reversion  in  fee  in  himself,  it  having  been 
settled,  that  such  a  fine  extinguishes  the  estate  tail,  and  lets  the 
old  reversion  into  possession  ;  nor  is  there  any  material  difference 
between  a  fine  and  a  recovery ;  for,  so  far  as  their  respective 
powers  reach,  they  are  both  universally  held  to  be  bars  of  the 
particular  estates,  and  conveyances  of  their  own  inheritance  in 
fee.  It  is  objected,  that  a  recovery  not  only  bars  the  estate  tail 
but  the  remainders  also.  But  that  distinction  is  totally  imma- 
terial, because  it  affects  only  the  extent  of  the  bar  or  extinguish- 
ment, not  the  manner  in  which  those  instruments  operate ;  it 
proves  the  recovery  to  be  a  bar  or  extinguishment  of  the  estates 
tail,  both  in  possession  and  remainder,  but  does  not  prove  it  to  be 
less  a  bar  or  extinguishment  of  either ;  and  the  bar  or  extinguish- 
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ment  of  both,  by  the  recovery,  as  much  lets  in  the  reversion  in 
fee  after  both,  as  a  bar  or  extinguishment,  by  fine  of  one,  lets  in 
the  reversion  in  fee  dependent  on  that  one  only  :  that  this  dis- 
tinction could  not  be  applicable  to  the  case  of  a  recovery  by  te- 
nant in  tail,  with  an  immediate  reversion  in  fee  to  himself;  and 
it  would  be  extremely  difficult  to  maintain,  that  in  such  a  case 
the  use  would  be  the  old  one,  and  go  ex  parte  maternd ;  but  that 
in  the  present  case,  it  was  a  new  one  only,  because  there  was  an 
intermediate  remainder  in  tail,  which  was  equally,  and  but 
equally,  barred  with  the  estate  tail  in  possession  ;  or  if  that 
should  be  admitted  to  be  no  material  point  of  distinction,  it 
would  be  as  hard  to  maintain,  that  if  tenant  in  tail,  with  rever- 
sion in  fee  in  himself  descending  ex  parte  maternd,  bars  the  es- 
tate tail  by  fine,  the  resulting  or  declared  use  in  fee  to  himself 
would  be  the  ancient  use,  and  go  ex  parte  maternd  ;  but  that  if 
the  same  tenant  in  tail  bars  the  same  estate  tail  by  a  recovery, 
the  resulting  or  declared  use  would  be  a  new  use,  and  go  ex  parte 
paternd  :  that  it  was  apprehended  no  case  could  be  cited  to  war- 
rant this  distinction  ;  and  if  not,  reason  and  equity  pointed  out 
that  they  ought  both  to  have  the  same  effect. 

It  is  also  objected,  that  a  recovery  is  the  proper  conveyance 
of  a  tenant  in  tail,  with  remainder  over,  and  therefore  operates  as 
a  grant  from  him;  and  that  the  recoveror  comes  in  under  him, 
in  the  per,  as  his  grantee,  and  therefore  as  a  purchaser.  But 
this  would  be  to  make  the  recovery  operate,  not  as  a  bar  to  the 
particular  estates  tail  in  possession  and  remainder,  which  is  the 
sense  and  language  of  all  the  books,  but  as  a  bar  to  his  own  re- 
version in  fee,  which  is  absurd;  nor  indeed  is  a  recovery  in  any 
other  sense  a  grant  from  the  tenant  in  tail,  than  as  it  is  a  common 
assurance,  by  which  he  may  bar  those  particular  estates,  and  ac- 
quire or  convey  the  fee  simple  in  possession :  but  it  is  not  less 
such  an  acquisition,  if  he  gets  it  by  barring  the  particular  inter- 
mediate estates,  and  letting  his  own  fee  into  possession,  than  if  it 
could  be  said  to  be  a  grant  of  the  estate  tail  itself  to  himself  in 
fee.  But  whatever  might  be  the  case,  where  the  estate  tail  in 
possession,  together  with  the  remainder  or  reversion  in  others, 
include  the  whole  inheritance,  yet  where  the  tenant  in  tail  in 
possession  has  also  the  reversion  in  fee,  the  recovery  operates  as 
a  conveyance  of  the  reversion,  and  a  bar  to  the  intermediate  es- 
tates.    A  recovery  is  not  a  sort  of  conveyance  more  proper  to 
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bar  remainders,  than  a  fine  is  to  bar  an  estate  tail  alone ;  nor  can 
the  rccoveror  come  more  under  the  tenant  in  tail,  or  his  estate, 
or  be  more  ])roperIy  a  grantee  from  him  of  his  estate  tail,  than 
the  conusee  of  a  fine  is  under  the  conusor ;  and  yet,  in  this  latter 
case,  that  notion  clearly  does  not  prevent  the  estate  tail  from 
merging  in  the  fee.     It  is,  however,  further  objected,  that  the 
estate  tail  is  continued  and  enlarged  by  the  recovery ;  but  this  is 
at  best  a  very  inaccurate  manner  of  speaking,  if  not  unintelligible 
or  absurd,  since  an  estate  tail  cannot  continue  longer  than  the 
issue  per  formam  do/ii ;  and  a  fee  simple  cannot  with  any  propriety 
be  called  an  enlarged  estate  tail.     The  only  reasonable  sense  of 
such  expression,  is,  that  the  tenant  in  tail,  by  exercising  the 
power  which  the  law  has  given  him,  of  barring  the  estates  tail, 
has  become  possessed  of  the  absolute  fee  in  possession  ;  but  in 
this  sense  it  is  no  otherwise  an  enlargement  of  his  estate,  than  a 
surrender  of  the  tenant  for  life  to  the  remainder-man  in  fee  is  an 
enlaroement  of  the  remainder-man's  estate,  and  is  therefore  more 
properly  an  enlargement  of  the  fee  simple,  by  sinking  the  parti- 
cular estate,  than  an  enlargement  of  the  particular  estate,  which 
is  absolutely  destroyed  ;  nor  does  this  manner  of  considering  the 
recovery  in  the  least  injure  the  absoluteness  of  that  power  which 
the  law  gives  the  tenant  in  tail  over  the  estate,  because  he  ac- 
quires as  much  this  way  as  the  other,  with  this  advantageous 
circumstance,  that  it  keeps  the  estate  in  its  natural  channel,  and 
prevents  the  act  done  for  one   purpose  only,  from  enuring  to 
another,  which  the  party  never  thought  of,  and  which,  if  he  had, 
he  might,  and  probably  would  have  avoided. 

In  support  of  the  judgment  it  was  contended,  that  Jacob 
Banks  being  tenant  in  tail,  under  the  settlement  of  1680,  by 
purchase,  and  not  descent,  the  rule  of  descent,  relied  on  by  the 
plaintiff  in  error,  was  only  applicable  where  the  person,  whose 
estate  is  in  question,  was  at  the  time  of  his  death  seised  by  des- 
cent, and  no  way  affected  or  influenced  the  present  question,  if 
Jacob  Banks  acquired  the  fee  by  suflfering  a  recovery  as  tenant 
in  tail  by  purchase :  that  a  tenant  in  tail  is  considered  in  law  as 
possible  owner  of  the  whole  fee,  viz.  that  the  remainders  and  re- 
versions are  in  his  power  by  suffering  a  recovery,  which  is  the 
act  of  tenant  in  tail,  and  takes  its  effect  out  of  the  estate  tail,  in 
right  of  which  alone  he  is  empowered  to  suffer  such  recovery,  as 
he  thereby  acquires,  in  judgment  of  law,  an  absolute  and  pure 
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fee  against  the  remainder-men  and  reversioner,  although  the  re- 
version were  in  a  stranger ;  whereas,  by  a  fine,  the  estate  tail  is 
only  extinguished,  and  barred,  as  against  the  issue  in  tail ;  but, 
as  to  the  remainder-men,  or  reversioner,  it  subsists,  notwithstand- 
ing that  act,  as  a  base  or  determinable  fee,  on  failure  of  issue :  it 
was  therefore  apprehended,  that  by  the  recovery,  which  removed 
all  restraints  and  limitations  ensuing  or  dependent  after  the  es- 
tate tail,  the  fee  so  acquired  by  Jacob  Banks  proceeded  out  of 
the  estate  tail,  and  took  its  effect  to  the  use  of  the  person  so 
enabled  in  law  to  suffer  the  same,  as  the  result  of  his  power,  in 
virtue  of  the  estate  tail,  which  was  gained  by  settlement  (i.  e.)  by 
purchase ;  and  consequently,  the  remainders  and  reversions 
which  subsisted  before  the  recovery  were  alike  extinguished,  and 
put  to  an  end,  by  force  and  operation  of  such  recovery  :  that  if 
the  estate  tail,  as  to  the  issue  only,  is  considered  as  barred  by  a 
recovery,  and  the  old  estate  in  fee  or  reversion,  subject  to  the  es- 
tate tail,  is  let  in,  and  takes  place,  as  contended  for  by  the  plain- 
tiff, the  consequence  and  inconvenience  thereof  would  be,  that 
in  that  case  every  estate  in  the  kingdom,  of  which  a  recovery  is 
suffered  by  a  tenant  in  tail,  seised  also  of  the  reversion  in  fee, 
would  still  remain  liable,  as  assets  by  descent,  to  the  specialty 
debts  of  the  ancestor  from  whom  it  descended  (for  the  estate  tail, 
while  it  subsists,  and  the  base  fee,  gained  by  force  of  a  fine,  sus- 
pends the  remedy  so  long  as  there  is  issue,  and  therefore  pre- 
serves the  debts) ;  and  this  form  of  conveyance,  invented  and 
long  used  to  strengthen  the  title  of  possessors  who  are  tenants  in 
tail,  would  be  a  means  of  destroying  such  intention,  and  would 
revive  old  demands,  to  the  ruin  of  many  families. 

After  hearing  counsel  on  the  writ  of  error,  the  Judges  (who 
attended  according  to  order)  were  directed  to  deliver  their  opi- 
nions on  the  following  question,  viz.  "  Whether,  upon  the  death 
of  Jacob  Banks,  the  estate  in  question  did  by  law  descend  to 
his  heir  on  the  part  of  the  mother  or  not?"  And  the  Judges 
having  taken  time  to  consider,  the  Lord  Chief  Justice  of  the 
Common  Pleas  delivered  their  reasons  at  large,  and  concluded 
with  their  opinion,  "  That  the  estate  in  question,  upon  the  death 
of  Jacob  Banks,  did  not  descend  to  his  heirs  on  the  part  of  the 
mother."  Whereupon  it  was  ordered  and  adjudged,  that  the 
judgment  given  in  the  Court  of  King's  Bench  should  be 
affirmed. 
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CHAP.  X. 

What  Persons,  instates,  dudliitcn'sls  were  not  burred  by  a  Recovery. 


Skct.     1.  Persons  who  were  not  Par- 
ties. 
3.  Kslales  Precedent. 
7.  Estates  in  Dower  and  Join- 
tures. 
a;i.  Estates  heUlJure  U.voris. 


Sect.  40.  Estates  Tad  granted  hy  the 
Crown  for  Services. 
54.  lieversions     vested     in    the 
Crown. 

58.  EstalfS  held  hy  Elegit. 

59.  Executory  Denises. 


Section  I. 

No   persons  were  barred  by  a  common  recovery  but  those  who   Persons  who 

....  were  not  parties, 

were  parties  to  it,  and  the  issue  in  tail,  the  remainder-men,  and 

reversioner,  together  with  the  persons  claiming  under  conditional 
limitations  expectant  on,  or  to  take  effect  upon  the  determina- 
tion of  the  estates  tail. 

2.  Thus  if  lands  were  given  to  a  husband  and  wife,  and  the  Pigoit,  67. 
heirs  of  the  body  of  the  husband,  remainder  over,  and  the  hus- 
band alone  suffered  a  common  recovery,  in  which  he  came  in 

upon  the  voucher,  and  vouched  over ;  such  recovery  would  bar 
the  estate  tail,  and  the  remainder  over ;  but  would  not  bar  the 
wife's  estate,  because  she  was  not  a  party. 

3.  No  estates  or  interests  were  barred  by  a  common  recovery.  Estates  pre- 
but  those  which  were  subsequent,  in  point  of  limitation,  to  the 

estate  of  which  the  recovery  was  suffered ;  for  all  interests  pre- 
cedent remained  as  they  were  before. 

4.  Thus,  although  a  recovery  were  a  oood  bar  to  a  remainder  Pigott,  137. 

'^  r  ?        1  •        •  .  Eales  I'.  Conn, 

for  years,  limited  to  commence  after  the  determination  of  an  4  Sim.  65. 
estate  tail ;  yet  if  such  term  were  limited  to  arise  before  the  estate 
tail,  it  would  not  be  barred  by  a  recovery  suffered  of  the  estate 
tail. 

5.  A.  being:  tenant  for  life,  remainder  to  B.  in  tail,  B.  made  a  Pledgard  v. 

.         Lake 

lease  for  years,  to  commence  after  the  death  of  the  tenant  for  life.  cio.Kliz.  718. 
The  tenant  for  life  afterwards  suffered  a  common  recovery,  in   '^^^'' ^i    i'\ 

•' '  niarg.    x  opii.-«j. 

which  the  remaindei-man  in  tail  was  vouched  :  and  it  was  deter- 
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1  Inst.  204  b. 
note. 


Estates  in 
dower  and 
jointures. 
1  Inst.  326  b. 


Ti!.  35.  c.  9. 


».  2. 
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uiiacd   that  the  term  for  years  was  not  barred  by  the  recovery, 
but  that  the  lessee  might  falsify  it. 

6.  If  a  person  was  tenant  for  hfe,  with  remainder  to  trustees 
to  preserve  contingent  remainders,  remainder  to  liis  iirst  and 
otlier  sons  in  tail  male,  remainder  to  his  daughters  as  tenants  in 
common  in  tail,  remainder  over  ;  and  having  a  daughter,  he 
joined  with  her  in  suffering  a  common  recovery ;  it  would  be 
good  against  the  tenant  for  life,  and  his  daughter,  and  the  re- 
mamder-man  ;  but  the  estates  tail  limited  to  the  first  and  other 
sons,  being-  prior  to  the  estate  of  the  daughter,  and  being  sup- 
ported by  the  limitation  to  the  trustees,  would  not  be  affected 
by  the  recovery. 

7.  It  was  formerly  a  practice  for  women,  having  estates  in 
dower,  or  jointures,  to  alienate  them  by  fine  or  recovery;  and  so 
give  them  away  from  their  husband's  family.  To  prevent  this 
practice,  a  statute  was  passed,  11  Hen.  VII.  c.  20,  by  which  it 
was  enacted,  "  That  any  woman  who  had  any  estate  in  dower, 
or  for  term  of  her  life,  or  in  tail,  jointly  with  her  husband,  or 
only  to  herself,  or  to  her  use,  in  any  manors,  &,c.  of  the  inherit- 
ance or  purchase  of  her  husband,  or  given  to  the  said  husband 
and  wife  in  tail,  or  for  term  of  life,  by  any  of  the  ancestors  of 
the  said  husband,  or  by  any  other  person  seised  to  the  use  of  the 
said  husband  or  of  his  ancestors,  and  shall  hereafter,  being  sole, 
or  with  any  after-taken  husband,  discontinue,  alien,  release,  or 
confirm  with  warranty,  or  by  covin  suffer  any  recovery  of  the 
same  ;  that  all  such  recoveries,  discontinuances,  &c.  shall  be 
utterly  void  and  of  no  effect;  and  it  shall  be  lawful  for  the  per- 
son in  remainder  or  reversion  to  enter  immediately." 

8.  In  the  statute  32  Tien.  8.  c.  36.  by  which  the  tenants  in 
tail  were  enabled  to  bar  their  issue  by  fine,  is  the  following 
clause  :  "  Provided  always,  that  this  act,  nor  any  thing  herein 
contained,  shall  extend  to  bar  or  exclude  the  lawful  entry,  title, 
or  interest  of  any  heir  or  heirs,  person  or  persons,  in  or  to  any 
manors,  <k.c.  by  reason  of  any  fine  or  fines  levied  by  any  woman 
after  the  death  of  her  husband,  contrary  to  the  intent  of  the  sta- 
tute 11  Men.  7.,  of  any  manors,  &-C.  of  the  inheritance  or  pur- 
chase of  the  said  husband,  or  of  any  of  his  ancestors,  assigned 
to  any  such  woman  in  dower,  for  term  of  life  or  in  tail,  {a) 

i^n)  [I'jy  the  Statute  3  i^  4  Will.  4.  c.  74.,  for  ubolisliing  fines  and  recoveries,  and 
for  the  substitution  of  more  sim[)le  modes  of  assurance,  it  is  provided,  (sect.  16.)  that 
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9.  The  above  statutes  having  been  made  to  prevent  an  injury,  AVymbishet;. 
have  always  been  construed  liberally  ;   and  therefore  every  kind  i'iowd.'42. 
of  estate  created  by  the  fine  or  recovery  of  a  jointress,  of  lands 

held  by  her  as  a  jointure,  is  void  against  the  heir  of  the  hus- 
band. 

10.  Thus  where  a  tenant  in  tail,  who  was  a  jointress  within  Pi^got'^- 

'  ■'  _  Palmer, 

the  Stat.  11  Hen.  7.,  accejDted  a  fine  sur  cognizance  de  droit  come  Moo.  250. 
ceOf  S;c.  from  a  stranger,  who  granted  and  rendered  the  lands  to  jgnk.  275. 
the  jointress  for  100  years  ;  it  was  adjudged  that  this  was  a  for-  g^^g"*  ^^^' 
feiture;  for  otherwise  the  intention  of  the  statute  might,  by 
practices  of  this  kind,  be  entirely  defeated. 

11.  With  respect  to  the  estates  which  have  been  deemed  to 
be  comprehended  within  this  act,  the  same  liberality  of  construc- 
tion has  been  adopted  ;  and  therefore  it  has  been  determined, 
that  whenever  an  estate  has  been  derived,  either  from  the  hus- 
band himself,  or  from  any  of  his  ancestors,  it  is  protected  by 
these  statutes. 

12.  Thus  where  the  ancestor  of  the  husband  made  a  feoffment  ^"''"•^^°"- 

93.  pi.  231. 

in  fee,  upon  condition  that  the  feoffees  should  re-convey  to  the  3  Rep. sob. 
husband  and  wife  in  tail.     This  was  adjudged  to  be  such  an 
estate  as  was  intended  by  the  statute. 

13.  So  where  a  man  and  a  woman,  being  joint  tenants  in  fee  Laughter  f. 

„  ii-i/i         Humphrey, 

smiple  of  a  manor,  intermarried,  and  afterwards  levied  a  tine  Cio.  £liz.  524. 

thereof  to  a  stranger,  who  rendered  it  to  them  in  tail.     After  the 

death  of  the  husband,  the   wife  married  again,  and  she  and  her 

second  husband  levied  a  fine  of  it.     The  Court  held  that  the 

fine  was  void,  as  to  the  moiety  which   had  originally  been  the 

estate  of  the  husband,  because  it  was  protected  by  this  statute. 

14.  In  the  same  manner  where  one  brother,   in  consideration  Sharington  i. 
of  a  marriage  had  between  his  brother  and  M.,  covenanted  to  piowd.  300. 

where,  under  any  settlement  made  before  the  passing  of  this  act,  any  woman  sliall  be 
tenant  in  tail  of  lands  within  the  provisions  of  an  act  passed  in  the  eleventh  year  of  the 
reign  of  his  JVIajesty  King  Henry  the  Seventh,  intituled,  "  Certain  alienatifliis  made  by 
the  wife  of  the  lands  of  her  deceased  husband  shall  be  void,"  the  power  of  disposition 
hereinbefore  contained,  as  to  such  lands,  shall  not  be  exercised  by  her,  except  with 
such  assent  as,  if  this  act  had  not  been  passed,  would,  under  the  provisions  of  the  said 
act  of  King  Henry  the  Seventh,  have  rendered  valid  a  fine  or  common  recovery  levied 
or  sufTered  by  her  of  such  lands.  And  by  section  17.  it  is  provided,  that  ex'cept  as  to 
lands  comprised  in  any  settlement  made  before  the  passing  of  this  act,  the  said  act  of 
the  eleventh  year  of  the  reign  of  Ills  Majesty  King  Henry  the  Seventh,  sliall  be,  and 
the  same  is  hereby  repealed.] 
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stand  seised  to  the  use  of  himself  for  life,  and  after  to  the  use  of 
his  brother  and  his  wife,  for  their  lives  ;  this  was  adjudged  to  be 
a  jointure   within  the  statute   11  Hen.   7.,  as  moving  from  the 
ancestor  of  the  husband. 

15.  Although  lands  are  settled  in  consideration  of  money  paid 
by  the  wife  or  her  friends  ;  yet  if  the  marriage  appears  to  have 
also  constituted  a  part  of  the  consideration,  the  estate  will  then 
be  considered  as  within  the  statute  11  Hen.  7. 

16.  Thus,  where  a  grandfather  bargained  and  sold  lands  to 
J.  N.  for  thirty  years,  remainder  to  himself  and  his  wife  for  hfe, 
remainder  to  his  son  for  life,  remainder  to  his  grandson  and  one 
S.,  the  daughter  of  J.  N.,  and  the  heirs  of  their  two  bodies  be- 
gotten ;  after  which  ibllowed  these  words :  "  for  the  which 
manor  bargained,  and  other  the  premises,  the  said  J.  E.  covenants 
to  pay  the  said  sum  of  70/.  at  certain  days,  &c."  The  son  after- 
wards married  S.,  who  survived  him,  and  with  a  second  husband 
levied  a  fine  of  those  lands.  The  jury  further  found,  dehors 
the  indenture,  that  the  indenture  and  bargain  and  sale  were  as 
well  in  consideration  of  the  marriage  as  of  the  money.  It  was 
held  by  three  Judges  against  Dyer,  that  the  fine  was  void  ;  for 
they  expounded  the  words"  given  by  the  ancestors,  &c."  to  be 
any  lands  assured  to  the  woman  in  jointure,  either  for  money 
(as  few  marriages  are  made  without  it),  or  else  freely. 

17.  A  trust  estate,  or  an  equity  of  redemption,  is  within  the 
statute  11  Hen.  7.  as  well  as  a  legal  estate  ;  for  uses  are  expressly 
mentioned  in  that  statute ;  and  a  trust  is  now  what  a  use  was 
then. 

18.  With  respect  to  the  estates  which  are  not  comprehended 
within  the  statute  1 1  Hen.  7.,  as  the  object  of  it  was  only  to 
prevent  women  from  alienating  those  lands  which  were  settled 
on  them  by  their  husbands,  it  therefore  does  not  extend  to  any 
lands  which  were  originally  the  property  of  the  wife,  or  which 
were  derived  from  any  of  her  ancestors. 

19.  Thus,  where  husband  and  wife,  seised  of  lands  in  right  of 
the  wife,  levied  a  fine  sur  cognizance  de  droit  come  ceo,  and  took 
back  an  estate  to  the  husband  and  wife  in  tail  general,  remainder 
to  the  heirs  of  the  wife.  The  husband  died  leaving  issue  a  son  ; 
the  wife  married  a  second  husband,  with  whom  she  joined  in 
levying  another  fine ;  on  which  the  son  by  the  first  husband 
entered  for  a  forfeiture  by  the   1 1   Hen.  7.     It  was  determined 
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that  the  last  fine  was  no  forfeiture  by  this  statute ;  for  as  the 
estate  was  originally  the  property  of  the  wife,  it  would  be 
unreasonable  to  restrain  her  from  disposing  of  it,  and  quite 
foreign  to  the  intent  of  the  act ;  for  although  it  might,  within 
the  letter  of  the  act,  be  considered  as  the  purchase  of  the  first 
husband,  by  the  first  fine,  yet  it  was  not  so  in  reality,  as  the 
lands  were  originally  derived  from  the  wife. 

20.  Husband  and  wife  sold  lands  which  were  the  estate  of  the  I'aimci,  2i7. 
wife,  and   purchased  other  lands  with  the  money,  which  were 

settled  on  the  husband  and  wife  in  tail.  This  was  agreed 
arguendo  to  be  a  jointure  within  the  statute,  because  the  money 
was  a  chattel  vested  in  the  husband,  which  he  might  have  dis- 
posed of  as  he  pleased :  and  therefore  when  he  laid  it  out  in  the 
purchase  of  lands,  the  law  will  consider  them  as  purchased 
by  the  husband. 

21.  TBut  where  the  husband  purchases  the  estate,  and  the  Watkinsi. 

'-  -         .  ....         Lewis,  1  Russ. 

whole  consideration  is  paid  by  the  wife's  sister,  on  condition  that  &  Myl.  377. 

the  estate  be  settled  to  the  use  of  the  husband  and  wife  in  tail, 

there,  though  within  the  letter,  the  case  is  not  within  the  equity 

of  the  above  statute,  and  the  wife  may,  after  the  death  of  the 

husband,  alienate.] 

22.  A  voluntary  gift  by  a  stranger  to  a  husband  and  wife,  is 
not  within  the  statute. 

23.  The  Bishop  of  Exeter  made  a  voluntary  gift  of  lands  to  Ward  r. 
one  Turner  his  servant,  and  Sybill  his  wife,  and  to  the  heirs  of  Cio.  .Tac.'na. 
their  two  bodies.     The  husband  died,  and  the  wife  levied  a  fine  YdrUi.^^^' 
of  those  lands.     It  was  resolved  that  this  was  not  a  jointure 

within  the  statute  11  Hen.  7.  ;  for  the  lands  did  not  come  from 
the  husband,  nor  from  any  of  his  ancestors. 

24.  If  lands  are  limited  by  a  husband,  or  by  any  of  his 
ancestors,  to  the  wife  in  tail  general,  without  any  limitation  to 
the  issue  or  heirs  of  the  husband,  such  estate  is  not  protected  by 
the  Stat.  1 1  Hen.  7. ;  because  the  object  of  that  statute  was  to 
prevent  wives  from  prejudicing  the  issue  or  heirs  of  their  former 
husbands,-  but  where  no  remainder  is  limited  to  such  persons, 
no  prejudice  can  be  done  to  them. 

25.  Thus,  where  a  man  seised  in  fee  devised  lands  to  his  wife  Fostem.  Pitfall, 
in  tail  general,  remainder  over  to  a  stranger  ;  after  the  husband's  idem,  524.' 
death,  the  wife  married  a  second  time,  and  suffered  a  recovery.  }iJ;;5°e"s  v^^' 
The  dauo-htcr  of   the  first  husband  entered  for  the  forfeiture.  Ciubb. 

°  Com.  R.  369. 
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But  it  was  deternuned,  that  although  this  case  was  within  the 
letter  of  the  statute,  yet  it  was  not  within  the  intention  of  it,  the 
remainder  being  limited   from  the  heirs  of  the   husband  to  a 
stranger. 

26.  A  jointure  limited  to  a  woman  in  fee  is  not  within  the 
statute  11  Hen.  7.  for  the  same  reason. 

27.  These  statutes  were  originally  construed  to  extend  to  a 
fine  levied  by  the  husband  and  wife;  for  Lord  Coke  has  stated 
a  case  where  a  man  seised  of  lands  in  fee,  levied  a  fine  to  the 
use  of  himself  for  life,  and  after  to  the  use  of  his  wife,  and  of 
the  heirs  male  of  her  body  by  him  begotten,  for  her  jointure, 
and  had  issue  male ;  afterwards  he  and  his  wife  levied  a  fine, 
and  suffered  a  common  recovery.  The  husband  and  wife  died  ; 
the  issue  male  entered  by  force  of  the  statute  11  Hen.  7. ;  and  it 
was  holden  by  the  justices  of  assize,  that  the  entry  of  the  issue 
male  was  lawful. 

28.  The  doctrine  laid  down  in  the  above  case  has,  however, 
been  contradicted  by  a  more  modern  determination. 

29.  A  father,  in  consideration  of  the  marriage  of  his  son,  and 
of  200/.  portion,  covenanted  to  convey  lands  to  the  use  of  the 
son  and  his  wife,  and  of  the  heirs  of  the  body  of  the  wife,  re- 
mainder to  his  own  right  heirs.  A  conveyance  was  made 
accordingly,  and  the  husband'and  wife  joined  in  levying  a  fine  of 
the  lands.  It  was  resolved,  first,  that  this  was  a  jointure  within 
the  intent  of  the  statute,  although  part  of  the  consideration  was 
money  paid  by  the  father  of  the  wife  to  the  father  of  the  hus- 
band. II.  That  the  fine  did  not  operate  as  a  forfeiture,  either 
within  the  words  or  intention  of  the  statute ;  for  the  wife  was 
not  sole,  nor  was  the  alienation  with  an  after-taken  husband  ; 
and  the  object  of  the  statute  was  only  to  provide  against  the 
disherision  of  the  heirs  of  the  husband  contrary  to  his  intention. 

30.  The  right  of  entry  which  is  given  by  the  stat.  11  Hen.  7. 
is  not  confined  to  the  heir  of  the  husband,  but  is  extended  to 
the  person  to  whom  the  inheritance  is  to  go  after  the  decease  of 
the  woman,  whether  he  be  the  heir  of  the  husband,  or  a  stranger 
deriving  under  the  heir  of  the  husband. 

31.  Thus,  where  Sir  Richard  Bridges  made  a  feoffment  of 
lands  to  trustees,  on  condition  that  they  should  give  back  the 
same  to  liim  and  his  wife,  and  to  the  heirs  of  their  two  bodies 
begotten,  remainder  to  the  right  heirs  of  Sir  Richard,  which  was 
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accordingly  done.  Sir  Richard  had  issue  by  his  wife  a  son, 
named  Anthony,  and  died.  Anthony,  in  the  lifetime  of  his 
mother,  conveyed  tlie  lands  by  fine  to  Sir  G.  Browne  in  fee  ;  the 
wife  afterwards  made  a  lease  for  three  hves,  not  warranted  by  the 
statute  32  Hen.  8.,  whereupon  Sir  G.  Browne  entered ;  and  the 
question  was,  whether  his  entry  was  lawful  within  the  statute 
1 1  Hen.  7.  It  was  resolved,  that  the  entry  of  Sir  G.  Browne  was 
lawful,  because  he  was  the  person  who  had  the  immediate  right 
to  the  inheritance  after  the  death  of  the  wife. 

32.  By  the  8th  and  9th  sections  of  the  statute  11  Hen.  7.  it  Lincoln  Col. 

•'  111    ^'■^-^'  ■''  Hep.  58. 

is  provided,  that  it  shall  not  extend  to  any  recovery  to  be  had  vide  supra,  p 
with  the  heirs  next  inheritable  to  the  woman  ;  or  where  the  per-        "  ""'*^  '-"^' 
son  next  in  remainder  consents  to  the  same;  provided  such  con- 
sent appear  on  record. 

33.  By  the  common  law,  if  a  husband  seised  of  lands  in  rioht  Kstates  held 
of  his  wife,  had  levied  a  fine  of  them  without  her  concurrence,  it  i  inst.  326  a. 
operated  as  a  discontinuance ;    by  which  means  the  wife  was 

barred  of  her  entry,  after  the  death  of  her  husband,  and  was 
obliged  to  brino;  her  writ  of  ciii  in  vita  :  and   therefore,  Littleton  s.  731. 
says,  the  judges  would  not  permit  a  man  to  levy  a  fine  alone  of 
his  wife's  estate. 

34.  This  produced  a  clause  in  the  stat.  32  Hen.  8.  c.  28.  s.  6. 
by  which  it  is  enacted,  "  That  no  fine,  feoffment,  or  other  act 
or  acts  thereafter  to  be  made,  suffered,  or  done  by  the  husband 
only,  of  any  manors,  &.c.  being  the  inheritance  or  freehold  of  his 
wife,  during  the  coverture  between  them,  shall  in  any  wise  be 
or  make  any  discontinuance  thereof,  or  be  prejudicial  or  hurtful 
to  the  said  wife,  or  to  her  heirs,  or  to  such  as  shall  have  right,  title, 
or  interest  to  the  same,  by  the  death  of  such  wife  or  wives:  but 
the  same  wife  and  her  heirs,  and  such  other  to  whom  such  right 
shall  appertain,  after  her  decease,  shall  and  may  then  lawfully  enter 
into  all  such  manors,  &c. ;  any  such  fine,  feoffment,  or  other  act 
to  the  contrary  notwithstanding  ;  fines  levied  by  the  husband  and 
wife,  whereunto  the  said  wife  is  party  and  privy,  only  except." 

35.  This  act  having  been  made  to  suppress  a  wrong,  and  to  i  Inst.  326  a. 

^  1       1  u  I       Grenelev'scase, 

give  the  injured   party  a  more  speedy  remedy  than  what  the  sRep.  7i. 
common  law  afibrded,  it  has  been  construed  liberally.     So  that  ^,'3^^"Ti°,V?. 
where  lands  were  given  to  a  husband  and  wife,  and  the  heirs  of  681.  Rep.  139. 
their  two  bodies,  and   the  husband  alone  levied  a  fine  thereof, 
and  died;  the  entry  of  the  wife  was  adjudged  to  be  lawful; 
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although  the  words  of  the  act  are,  "  being  the  inheritance  or 
freehold   of  the  wife ;"   whereas  in  this  case  the  lands  were  as 
well  the  inheritance  and  freehold  of  the  husband  as  of  the  wife. 

36.  Where  husband  and  wife  were  joint  purchasers  in  tail, 
reruainder  to  the  wife  in  fee,  and  the  husband  alone  levied  a 
fine  and  died  ;  this  was  an  alienation  within  the  statute. 

37.  Lord  Coke  says,  if  a  husband  cause  a  pracipe  quod  reddat 
upon  a  feint  title  to  be  brought  against  him  and  his  wife,  and 
suffers  a  recovery  without  any  voucher,  and  execution  is  had 
against  him  and  his  wife,  yet  this  is  helped  by  the  statute  ;  for 
this  is  the  act  of  the  husband,  and  the  words  of  the  statute  are, 
"  made,  suffered,  or  done." 

38.  Although  the  King  be  not  named  in  this  act,  yet  he  is 
bound  by  it  as  well  as  a  subject.  So  that  if  a  husband  alone 
levied  a  fine  of  his  wife's  land  to  the  Kins,  still  the  wife  might 
enter  after  the  death  of  her  husband. 

39.  If  the  wife  died  before  entry,  her  issue  might  enter;  and 
if  she  had  no  issue,  then  the  person  in  remainder  or  reversion 
might  enter,  by  the  very  words  of  the  statute. 

40.  When  recoveries  were  established  as  common  assurances, 
the  judges  held  that  every  kind  of  estate  tail,  whether  created 
by  a  subject  or  by  the  Crown,  was  barrable  by  a  common  re- 
covery ;  as  also  all  such  remainders  over,  and  reversions,  as 
were  vested  in  any  private  persons.  And  even  where  the  ulti- 
mate reversion  was  vested  in  the  Crown,  it  was  fully  established 
that  a  common  recovery  would  bar  the  issue  in  tail,  and  all  in- 
termediate remainders  between  the  estate  tail  and  the  reversion 
vested  in  the  Crown  :  for  otherwise  a  perpetuity  might  have 
been  created,  by  limiting  the  ultimate  reversion  to  the  Crown. 

41.  By  the  stat.  34  &  35  Hen.  8.  c.  20.  reciting  that  where 
divers  of  the  King's  progenitors,  and  especially  the  King  him- 
self, had  given  and  granted,  or  otherwise  provided  to  his  and 
their  subjects,  manors,  &c.  to  them  and  to  the  heirs  male  of 
their  bodies,  or  to  the  heirs  of  their  bodies;  minding  at  the  time 
of  such  gifts  not  only  to  prefer  and  advance  presently  the  donees, 
but  also  their  heirs  in  blood  of  their  bodies,  according  to  the 
limitations  of  the  said  gifts,  to  the  intent  that  recompense  for 
the  service  of  such  donees  should  not  only  be  a  benefit  for  their 
own  persons,  but  a  continual  profit  and  commodity  to  and  for 
their  heirs  coming  of  their  bodies,  whereby  such  heirs  should 
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have  in  special  memory  and  daily  remembrance  the  profit  that 
they  had  and  took  by  the  service  of  their  ancestors,  done  to  the 
kings  of  the  realm,  and  thereby  be  the  better  encouraged  to  do 
like  service  to  their  sovereign  lord.  And  forasmuch  as  sundry 
such  donees  in  tail  and  their  heirs  had  suffered,  and  daily  suf- 
fered, by  their  consents,  untrue  and  feigned  recoveries  to  be  had 
against  them  with  common  voucher  or  otherwise  of  manors,  Sec. 
so  given,  granted,  or  provided  in  tail,  by  the  King  or  his  pro- 
genitors as  aforesaid,  to  the  intent  by  fraud,  covin,  and  untrue 
means,  not  only  to  bind  and  defeat  their  heirs,  inheritable  by 
the  limitation  of  such  gifts,  whereby  questions  and  diversities  of 
opinions  had  risen,  v/hether  such  feigned  and  untrue  recoveries 
against  such  tenants  in  tail,  by  their  own  consent,  of  lands,  &l,c. 
whereof  the  reversion  or  remainder  was  in  the  King,  at  the  time  See  also  stat. 

,  3  &  4  Will.  4. 

of  such  recoveries  had,  should,  after  the  death  of  the  tenant  in  c.  74.  s.  18. 
tail,  bind  the  heirs  in  tail  or  not. 

42.  It  is  enacted  by  the  second  section  of  this  statute,  "  That 
no  such  feigned  recovery  thereafter  to  be  had  by  assent  of  parties 
against  any  such  tenant  or  tenants  in  tail  of  any  lands,  &.c. 
whereof  the  reversion  or  remainder,  at  the  time  of  such  recovery 
had,  shall  be  in  the  King,  shall  bind  or  conclude  the  heirs  in 
tail,  whether  any  common  voucher  be  had  in  any  such  feigned 
recovery  or  not ;  but  that  after  the  death  of  every  such  tenant  in 
tail,  against  whom  any  such  recovery  shall  be  had,  the  heirs  in 
tail  may  enter,  have,  and  enjoy  the  lands,  &.c.  according  to  the 
form  of  the  gift  of  entail ;  the  said  recovery,  or  any  other  thing  • 
or  things  to  be  had,  done,  or  suffered  by  or  against  any  such 
tenant  in  tail,  to  the  contrary  notwithstanding." 

And  it  is  further  enacted  by  the  third  section  of  this  statute, 
*'  That  the  heirs  of  every  such  tenant  in  tail,  against  whom  any 
such  feigned  recovery  shall  be  had,  shall  take  no  advantage  for 
any  recompense  in  value  against  the  voucher,  nor  his  heirs." 

43.  Lord  Coke  has  observed,  that  in  the  construction  of  this  i  inst.  372  b. 
statute,  the  judges  have  laid  down  the  ten  following  rules  : 
*'  I.  The  estate  tail  must  be  created  by  a  King,  and  not  by  any 
subject,  albeit  the  King  be  his  heir  to  the  reversion  ;  for  the 
preamble  speaks  of  gifts  made  to  subjects,  and  none  can  have 
subjects  but  the  King;  and  also  in  the  preamble  it  is  said,  (for 
service  done  to  the  kings  of  the  realm),  and  the  body  of  the  act 
referreth  to  the  preamble,  and  therefore  if  the  Duke  of  Lancaster 
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had  made  a  gift  in  tail,  and  the  reversion  descended  to  the 
King,  yet  was  not  that  estate  tail  restrained  by  that  statute,  and 
so  of  the  like.  II.  If  the  King  grant  over  the  reversion,  (<0  then 
a  recovery  suffered  will  bar  the  estate  tail,  because  the  King 
had  no  reversion  at  the  time  of  the  recovery.  111.  If  the  King 
make  a  gift  in  tail,  the  remainder  in  tail,  or  grant  the  reversion 
in  tail,  keeping  the  reversion  in  the  Crown,  a  recovery  against 
tenant  in  tail  in  possession  shall  neither  bar  the  estate  tail  in 
possession  by  the  express  purview  of  the  statute,  nor,  by  conse- 
quence, the  estate  in  remainder  or  reversion,  for  that  the  rever- 
sion or  remainder  cannot  be  barred,  but  where  the  estate  tail  in 
possession  is  barred.  IV.  If  a  subject  make  a  gift  in  tail,  the 
remainder  to  the  King  in  fee,  albeit  the  words  of  the  statute  be 
(whereof  the  reversion  or  remainder  of  the  same,  Sec.)  yet  seeing 
the  estate  in  tail  was  not  created  by  a  King,  as  hath  been  said, 
the  estate  tail  may  be  barred  by  a  common  recovery.  V.  If 
Prince  Henry,  son  of  Henry  VII.,  had  made  a  gift  in  tail,  the 
remainder  to  Henry  VII.  in  fee,  which  remainder,  by  the  death 
of  Henry  VII.,  had  descended  to  Henry  VIII.,  so  as  he  had  the 
remainder  by  descent,  yet  might  tenant  in  tail,  for  the  cause 
aforesaid,  bar  the  estate  tail  by  a  common  recovery.  VI.  The 
word  (remainder)  in  the  statute  is  no  vain  word,  for  the  words 
of  the  preamble  be,  the  King  hath  given  or  granted,  or  other- 
wise provided,  to  his  servants  and  subjects.  The  word  (rever- 
sion) in  the  body  of  the  act,  hath  reference  to  these  words  (given 
or  granted),  and  (remainder)  hath  reference  to  these  words  (other- 
wise provided),  as  if  the  King,  in  consideration  of  money,  or  of 
assurance  of  land,  or  for  other  consideration  by  way  of  pro- 
vision, procure  a  subject,  by  deed  indented  and  enrolled,  to 
make  a  gift  in  tail  to  one  of  his  servants  and  subjects,  for  re- 
compense of  service  or  other  consideration,  the  remainder  to  the 
king  in  fee,  and  all  this  appear  of  record ;  this  is  a  good  provi- 
sion within  the  statute,  and  the  tenant  in  tail  cannot  by  a 
common  recovery  bar  the  estate  tail :  so  it  is  if  the  remainder 
be  limited  to  the  King  in  tail :  but  if  the  remainder  be  limited 
to  the  King  for  years,  or  for  life,  that  is  no  such  remainder  as  it 
is  intended  by  the  statute,  because  it  is  of  no  remainder  of  con- 


(a)  [At  this  day  the  Crown  cannot  alien  the  reversion  or  remainder  in  fee  by  any 
other  means  than  an  act  of  parliament.     1  Prest.  Conv.  19.     Vide  infra,  sect.  57.] 
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tinuance,  as  it  ought  to  be,  as  it  appeareth  by  the  preamble; 
and  it  ought  to  have  some  affinity  with  a  reversion,  wherevvitli  it 
is  joined.  VII.  Where  a  common  recovery  cannot  bar  the 
estate  tail  by  force  of  the  said  statute,  there  a  fine  levied  in  fee, 
in  tail,  for  lives  or  years,  with  proclamations  according  to  the 
statutes,  shall  not  bar  the  estate  tail,  or  the  issue  in  tail,  where 
the  reversion  or  remainder  is  in  the  King,  as  is  aforesaid,  by 
reason  of  these  words  in  the  said  act  (the  said  recovery,  or  any 
thing  or  things  hereafter  to  be  had,  done,  or  suffered,  by  or 
against  any  such  tenant  in  tail  to  the  contrary  notwithstanding), 
which  words  include  a  fine  levied  by  such  a  donee,  and  restrain- 
eth  the  same.  VIII.  But  where  a  common  recovery  shall  bar 
the  estate  tail,  notwithstanding  that  statute,  there  a  fine  with 
proclamations  shall  bar  the  same  also.  iX.  Where  the  said 
latter  words  of  the  statute  be  (had,  done,  or  suffered  by  or 
against  any  such  tenant),  the  sense  and  construction  is,  where 
tenant  in  tail  is  party  or  privy  to  the  act,  be  it  by  doing  or  suf- 
fering that  which  should  work  the  bar,  and  not  by  mere  permis- 
sion, he  being  a  stranger  to  the  act,  as  if  tenant  in  tail  of  the 
gift  of  the  King,  the  reversion  to  the  King  expectant,  is  disseised, 
and  the  disseisor  levy  a  fine,  and  five  years  pass,  this  shall  bar 
the  estate  tail :  {a)  and  so  if  a  collateral  ancestor  of  the  donee 
release  with  warranty,  and  the  donee  suffer  the  warranty  to 
descend  without  any  entry  made  in  the  life  of  the  ancestor,  this 
shall  bind  the  tenant  in  tail,  because  he  is  not  party  or  privy  to 
any  act  either  done  or  suffered  by  or  against  liini.  X.  Albeit 
the  preamble  of  the  statute  extends  only  to  gifts  in  tail  made  by 
the  kings  of  England  before  the  act,  (viz.  hath  given  and 
granted,  Sec),  and  the  body  of  the  act  referred  to  the  preamble, 
(viz.  that  no  such  feigned  recovery  hereafter  to  be  had  against 
such  tenant  in  tail),  so  as  this  word  (such)  may  seem  to  couple 
the  body  and  the  preamble  together ;  yet  in  this  case  (such) 
shall  be  taken  for  such  in  equal  mischief,  or  in  like  case  ;  and 
by  divers  parts  of  the  act,  it  appeareth  that  the  makers  of  the 

(o)  The  only  aulhority  quoted  by  Lord  Coke  in  support  of  this  position,  is  the  case 
of  Stratfield  v.  Dover,  Tiin.  39  Eliz.  wiiich  is  reported  in  1  Cio.  ^^9j.  612.  but  no  judg- 
ment was  given  on  this  point  j  and  Justice  Walmsley  observed,  that  if  sucli  a  doctrine 
weie  admitted,  it  would  be  a  common  mischief,  for  then  tenants  in  tail  of  the  gift  of 
the  crown  might  get  themselves  disseised,  in  which  case  a  fine  levied  by  the  disseisor 
would  bar  the  issue.  Vide  1  Sid.  166.  1  Roll.  Rep.  171. — Note  to  former  edition. 
VOL.     V.  E    E 
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act  intended  to  extend  it  to  future  gifts,  and  so  is  the  law  taken 
at  this  day,  without  question. 

44.  As  tliis  statute  deprives  tenants  in  tail  of  the  gift  of  the 
Crown  of  all  power  of  ahenation,  the  Judges  have  construed  it 

Mulgiave  r.        strictly;  and  it  is  observable,  that  an  estate  tail  of  this  kind  is 
Tit.  35.  c.  13.     tli6  only  perpetuity  which  can  possibly  be  created  without  the 
aid  of  the  legislature. 

45.  Thus,  where  a  person  conveyed  lands  to  the  Crown,  to  the 
intent  that  the  Crown  should  reconvey  them  to  the  same  person 
in  tail,  reserving  the  ultimate  reversion  to  the  Crown ;  such  an 
estate  was  held  not  to  be  within  the  protection  of  this  statute. 

Johnson  1.  46.  Thus,   wherc  William  Earl  of  Derby  conveyed  lands  to 

Pigou,  2(n.  ^'  trustees,  to  the  intent  that  they  should  convey  the  same  to 
2  ^ll(>^v.  104.  Queen  Elizabeth,  her  heirs  and  successors,  that  the  Earl  of 
Derby  might  accept  of  a  grant  from  the  Crown  of  the  same 
lands,  to  him  and  the  heirs  male  of  his  body,  leaving  the  ulti- 
mate reversion  in  the  Crown,  which  was  accordingly  done.  It 
was  determined,  that  this  estate  tail  was  not  within  the  protec- 
tion of  those  statutes,  it  being  a  fraudulent  contrivance  to  create 
a  perpetuity. 

47.  No  estate  tail  granted  by  the  Crown  will  fall  under  the 
protection  of  these  statutes,  unless  the  grant  appear  to  have  been 
made  as  a  reward  for  services. 
Perkins  v.  48.  Thus,  where  it  was  found  by  special  verdict,  that  one 

1  j^iack.  R.  William  Dexter,  being  tenant  in  fee  of  the  premises,  enfeoffed 
2203  "*  ^'"''''  Henry  Earl  of  Derby,  afterwards  King  Henry  IV.,  to  hold  to 
him  and  his  heirs.  Afterwards  the  King,  by  letters  patent 
under  the  duchy  seal  of  Lancaster,  7  Hen.  IV.,  reciting  the  said 
feoffment,  and  that  Margaret  the  wife  of  John  Milton  was  grand- 
daughter and  heir  of  William  Dexter,  and  that  Milton  and  his 
wife  had  petitioned  the  King  to  be  fully  re-enfeoti'ed  thereof; 
nous  voulautz  cele  partie  soit  fait  ceo  que  hi/,  honefoij,  et  con- 
science demandent,  have  of  our  especial  grace  given  and  granted 
to  the  said  John  Milton  and  Margaret  his  wife,  and  the  heirs  of 
the  body  of  the  said  Margaret,  the  said  premises  to  be  holden  as 
of  the  King  and  his  heirs,  dukes  of  Lancaster,  as  of  the  duchy  of 
Lancaster  in  chief  for  ever,  with  reversion  to  the  King  and  his 
heirs,  dukes  of  Lancaster,  on  failure  of  issue  of  the  said  Mar- 
garet. The  question  was,  whether  the  entail  created  by  the 
letters  patent  of  Hen.  IV.,  with  the  reversion  to  the  Kijig  in  fee, 
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was,  under  all  its  circumstances,  such  an  estate  tail  as  was  pro- 
tected from  being  barred  by  a  common  recovery,  by  virtue  of  the 
statute  34   Hen.   8.   c.   20.     It   was  insisted   for  the   plaintiff, 
I.  That  no  estate  was  intended  to  be  protected  by  that  statute 
but  such  as  had  been  given  or  provided  by  the  King  in  reward  of 
some  special  services,  because  the  preamble  of  the  act  speaks 
only  of  estates  granted  upon  such  considerations.     II.  That  this 
grant  appeared  upon  the  face  of  it  to  be  merely  a  restitution  of 
what  belonged  of  right  to  the  grantees;  an  act  of  justice,  and 
not  of  bounty  in  the  King,  ceo  que  lot/,  hone  foij,  et  conscience  de- 
mandent ;   for  which  purpose  it  must  be  supposed,  either  that  a 
legal  title  subsisted  in  the  grantees,  paramount  to  the  title  of 
King  Henry  IV.,  by  means  of  some  condition  or  defeasance  an- 
nexed  to  William  Dexter's  feoffment  to  the  Earl  of  Derby,  or 
that  Dexter  and  his  heirs  had  an  equitable  right,  and  that  King 
Henry  IV.,  when  Earl  of  Derby,  was  merely  a  feoffee  to  uses. 
To  this  it  was  answered  for  the  defendant :   I.  That  if  the  words 
of  an  enacting;  clause  are  wider  and  more  extensive  than  the 
preamble,  the  preamble  shall  not  narrow  and  confine  them :  that 
though  the  principal  purview  of  the  act  was  to  protect  such 
estates  tail  as  were  granted  for  services  done,  yet  this  was  not 
the  only  reason.     The  diminution  of  the  King's  feodal  rights 
was  also  expressly  alleged  as  another  reason,  which  would  hap- 
pen oftener  by  cutting  off  entails,  and  thereby  preventing  infan- 
cies and  wardships.     That  if  services  were  indispensably  neces- 
sary to  bring  a  grant  within  the  protection  of  the  statute,  the 
law  would,  at  this  distance  of  time,  presume  them.     That  in  the 
statute  of  fines,  32  Henry  8.  c.  36.,  there  is  the  same  protection 
of  estates  tail,  the  reversion  of  which  is  in  the  Crown ;  and  in 
pari  materia  both  statutes  should  be  uniformly  construed.    That 
in  1  And.  140,  and  1  Inst.  373,  where  this  statute  is  fully  ex- 
plained, not  a  word  appears  to  prove  that  services  must  be  stated 
in  the  grant.     II.  That  an  entail  which  had  lasted  three  hun- 
dred and  sixty  years  under  the  protection  of  this  statute,  ought 
not  now  to  be  shaken  by  presumptions  and  conjectures.     Its 
having  been  so  long  unbarred,  gives  a  presumption,  that  the 
owners  knew  it  was  unbarrable.     The  first  attempt  to  alter  the 
entail  was  in  1652,  when  there  was  no  King  in  being,  and  all  the 
crown  lands,  as  well  in  reversion  as  in  possession,  were  vested  in 
trustees  for  sale  ;  and  if  the  reversion  is  once  out  of  tlie  Crown, 

E    E  2 
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the  protection  is  gone.  III.  That  there  was  no  ground  to  sup- 
pose a  condition  or  defeasance  annexed  to  Dexter's  feoffment ; 
as  the  feoffment  is  recited,  and  no  mention  made  of  any  de- 
feasance or  condition.  IV.  That  supposing  the  Earl  of  Derby  a 
feoffee  to  use,  which  was  not  proved,  still  the  grant  of  Henry 
IV.  was  free  and  gratuitous  ;  for  as  the  law  of  uses  then  stood, 
before  the  statute  1  Rich.  3.  c.  5,  if  the  King,  when  a  private 
man,  was  seised  to  a  use,  upon  the  assumption  of  the  Crown,  the 
use  was  extinguished,  and  the  King  became  absolute  owner  of 
the  estate.  To  re-grant  it  to  the  feoffor  might  be  generous  and 
honourable,  but  was  (legally  speaking)  gratuitous.  But  it  could 
not  be  the  execution  of  a  use,  because  the  King  only  grants  an 
estate  tail,  reserving  the  fee  to  himself,  makes  it  a  tenure  in 
capita,  and  to  be  holden  of  the  duchy  of  Lancaster ;  which  is 
quite  incompatible  with  the  idea  of  the  Earl  of  Derby's  being 
merely  a  feoffee  to  uses,  which  must  have  been  executed  in  the 
same  plight  as  when  the  original  feoffment  was  made. 

Lord  Mansfield. — "  It  is  certain  that  the  preamble  of  a  statute 
cannot  restrain  the  enacting  part  of  it,  where  the  enacting  part 
is  clearly  larger  than  the  preamble.  But  in  this  case,  the  estates 
mentioned  in  the  enacting  part,  clearly  refer  to  those  in  the 
preamble,  by  the  word  'such,'  which  runs  through  the  whole. 
It  must  therefore  be  admitted,  that  in  order  to  obtain  the  pro- 
tection of  the  statute  of  Hen.  8.,  the  estate  tail  must  be  of  the 
gift  or  provision  of  the  King,  by  way  of  reward.  As  for  the  ser- 
vices, which  are  the  consideration  of  such  gift,  these  must,  at  a 
distance  of  time,  be  presumed,  and  need  not  be  proved.  To  take 
it  out  of  the  statute,  you  must  show  that  it  is  not  of  the  gift  or 
provision  of  the  King.  And,  in  the  present  case,  it  is  plainly 
not  so,  upon  the  face  of  it.  The  petition  is  founded  upon  no 
other  consideration,  than  that  Elizabeth  Milton  was  cousin  and 
heir  of  Dexter,  who  enfeoffed  the  Earl  of  Derby.  No  merits  are 
mentioned,  notvi'ithstandinor  the  statute  4  Hen.  4.  c.  4.  was  then 
recent.  The  King  himself  states,  that  he  was  bound  to  make 
the  grant  by  laic,  good  faith,  and  conscience.  What  the  circum- 
stances of  the  fact  were,  cannot  now  be  discovered  ;  whether  a 
defeasance,  a  condition,  or  a  use,  or  any  thing  else.  Nor  is  it 
material  to  know.  It  is  enough,  that  the  King  has  recited  ge- 
iierally,  that  he  was  bound  to  do  it.  It  cannot,  therefore,  be  a 
gift.     As  to  the  objection,  that  the  King  granted  only  a  parti- 
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cular  estate,  and  kept  back  the  fee,  that  might  be  all  he  was 
bound  to  do.     Nor  can  we  reason  very  conclusively  from  the 
conduct  of  such  a  prince  as  Henry  IV.     lie  might  possibly  do 
only  half  justice.     Such  things  have  happened  in  later  times. 
Lord  Anglesey,  after  the  restoration,  was  obliged  to  restore  the 
estates  he  had  got  during  the  rebellion  in  Ireland  ;  yet  many  of 
the  poor  owners  were  glad  to  compound,  and  take  leases  for 
ninety-nine  years,  instead  of  the  fee.     Upon  the  whole,  as  the 
estate  was  not  of  the  King's  gift,  I  think  it  not  within  the  pro- 
tection of  the  statute,  and  therefore  the  recovery  is  good."     Mr. 
Justice  Yates  was  of  the  same  opinion ;  and  said,  the  Court 
would    not  stretch  to  enlarge  the  interpretation  of  a  statute, 
which   prohibits  the  natural   right  of  alienation   by  tenant  in 
tail. 

49.  No  alteration  however  in  the  limitations  of  an  estate  tail, 
whereof  the  reversion  continues  in  the  Crown,  will  enable  the 
tenant  in  tail  to  bar  his  issue,  or  the  reversion. 

50.  Tiius,  in  the  case  of  the  Earl  of  Derby,  one  of  the  ques-  jMurrey  i. 
tions  was,  whether  an  estate  tail,  granted  by  Richard  III.  to  the  pjj  °g"  ^° 
Derby  family  as  a  reward  for  services,  which  by  a  private  act  of  I'^^l^lq^^' 
4  Jac.  1.  was  limited  to  the  heirs  miale  of  the  family  in  a  differ-  2  show.  104 
ent  manner  from  that  in  which  it  had  been  limited  by  the  letters 

patent,  the  reversion  still  continuing  in  the  Crown,  was  within 

the  protection  of  these  statutes  ?  And  the  majority  of  the  Judges  8  Wiis.  Rep. 
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in  the  Exchequer  Chamber  were  of  opinion,  that  notwithstand- 
ing the  alterations  made  by  the  private  act  of  parliament,  as 
they  were  all  within  the  compass  of  the  old  entail,  and  as  the 
reversion  still  continued  in  the  Crown,  the  estate  was  within  the 
protection  of  the  34  &  35  Hen.  8. 

51.  It  was  formerly  usual  for  persons  who  were  seised  of 
estates  tail  of  this  kind  to  procure  the  concurrence  of  the  Crown 
to  alienate  them,  which  was  commonly  effected  in  this  manner  : 
— The  Crown  conveyed  the  reversion  to  a  subject,  either  in  trust 
for  itself,  or  for  the  tenant  in  tail,  by  which  means  a  fine  or  re- 
covery was  a  good  bar  of  the  estate  tail,  according  to  the  second 
rule  laid  down  by  Lord  Coke. 

52.  Thus,  it  was  held  by  all  the  Judges,  that  if  the  King  Chesterfield's 
made  a  gift  in  tail,  reserving  the  reversion  to  himself,  and  after-  409.' x.  Raym. 
wards  permitted  the  tenant  in  tail  to  suffer  a  common  recovery,  r,^^:  ^^^* 

by  granting  tiic  reversion  to  a  stranger,  in  trust  to  re-convey  it 


Reversions 

vested  in  the 

trown. 

Pigott,  85. 

Neal  1-. 

Wilding, 

1  Wils.  R.  275, 
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after  the  recovery  was  had,  a  common  recovery  suffered  under 
these  circumstances  would  bar  both  the  estate  tail  and  the  rever- 
sion ;  because  the  reversion  was  once  severed  from  the  Crown, 
by  which  means  the  privity  of  estate  was  destroyed  :  for  the  in- 
tention of  the  statute  was  only  to  restrain  common  recoveries, 
where  the  reversion  always  continued  in  the  Crown,  without  any 
alteration. 

Tit.  34.  53.  Since  the  statute   1  Ann.  st.  1.  c.  7.  the  above  mode  of 

evading  this  act  is  effectually  prevented,  the  Crown  being  re- 
strained by  that  statute  from  alienating  its  ancient  possessions 
in  fee  simple ;  and  therefore  an  act  of  parliament  is  the  only 
mode  by  which  such  an  entail  can  now  be  barred. 

54.  Before  the  statute  De  donis,  when  the  King  created  a 
conditional  fee,  there  remained  nothing  in  the  Crown  but  a  bare 
possibility;  and  if  the  donee  had  issue,  and  afterwards  aliened, 
the  King's  possibility  was  barred,  as  well  as  that  of  the  subject. 
After  the  statute  De  donis  had  turned  that  possibility  into  a  re- 
version, and  after  common  recoveries  were  allowed  to  be  com- 
mon assurances,  and  to  bar  remainders  and  reversions,  it  became 
a  question  how  far  a  recovery  could  bar  a  remainder  or  reversion 
vested  in  the  King :  and  it  was  held  by  the  Judges,  that  though 
a  recovery  suffered  by  a  tenant  in  tail  barred  the  estate  tail,  yet 
that  it  would  not  aff'ect  any  interest  which  the  King  had  in  the 
remainder  or  reversion,  as  tiiey  did  not  venture  to  assert  that  the 
Crown  could  be  deprived  of  any  part  of  its  property,  under 
pretence  of  a  recompense  in  value,  which  was  merely  imaginary. 

Recov.  85.  55.  Pigottsays,  it  is  vexata  questio  how  far,  at  common  law,  a 

remainder  vested  in  the  King  was  divested  by  recovery  and  dis- 
continuance;  but  he  afterwards  admits  that  neither  a  fine  nor 
common  recovery  can  divest  any  estate  in  remainder  or  reversion 
out  of  the  King.  He  then  says,  that  if  a  recovery  be  on  good 
title  against  tenant  in  tail,  and  the  King  has  the  remainder  by  a 
defeasible  title,  there  it  shall  divest  the  remainder  out  of  the 
King,  and  restore  and  remit  the  right  owners. 

bQ.  This  opinion  appears  to  be   founded  on  the  determina- 

2Rep. IGScSO.  tions  in  Wiseman's  case,  and  Cholmley's  case,  where  the  Court 
held  that  the  limitation  of  the  reversion  to  the  Crown  was  void, 
and  therefore  that  such  reversion  was  barred  by  the  recovery  ; 
but  admitted  that  if  the  reversion  had  been  well  vested  in  the 
Crown,  it  could  not  have  been  barred.     This  doctrine  has  been 


riovvd.  553. 
1  lD»t.  335  a. 


Title  XXXVI.  Recovery.  Ch.  X.  5.  56—09.  423 

however  denied  by  some  modern  lawyers  of  <2;rcat  eminence. 
The  late  Mr.  iMacnamara,  in  a  very  able  o[)inion  on  a  question 
of  this  kind,  contended  that  the  stat.  34  &.  35  Hen.  VI 11.  was 
merely  declaratory  of  the  common  law  ;  and  that  where  an  estate 
tail  was  not  protected  from  the  effects  of  a  common  recovery,  a 
remainder  or  reversion  in  the  Crown,  expectant  on  it,  was  not 
protected.  That  the  contrary  opinion  would  be  introductive  of 
something  like  a  perpetuity ;  for  by  a  limitation  of  the  ultimate 
reversion  to  the  Crown,  the  tenants  in  tail  could  only  acquire  a  biossc  i. Lord 
base  fee  in  the  estate.  And  the  late  Mr.  Serjeant  Hill  was  of  Biigi'.'TTpjjeal 
the  same  opinion.  ^^^^'  ^'^" 

57.  The  usual  mode  of  acquiring  a  good  title  to  an  estate  tail,  Vide  stat.  30 

'  .  .    .  Liiio.  3.  c.  .•)1. 

whereof  the  reversion  is  in  the  Crown,  is,  by  obtaining  an  act  Local  and  pcr- 
of  parliament,  enacting  that  the  reversion  shall  be  divested  out  s^'oellla'. 
of  the  Crown,  and  vested  either  in  the  tenant  in  tail,  or  in  some  ^- ^'^• 
other  private  person ;  by  which  means  it  becomes  barrable  by  a 
common  recovery. 

58.  By  the  statute  21  Hen.  8.  c.  15.  ^  4.  it  is  enacted.  That  no  Estates  held  by 

•^  ■  .         ,        elegit,  &c. 

manner  of  statute  staple,  statute  merchant,  nor  execution  by 
eh(rit  shall  be  avoided,  or  in  any  ways  made  frustrate  by  means 
of  any  feigned  recovery. 

59.  A  common  recovery  did  not  bar  an  executory  devise  ;  of  Kxecutory 

devises. 

which  the  reason  will  be  given  in  a  subsequent  title.  Tit.  38.  c.  17. 

But  if  the  person  entitled  to  the  executory  devise  is  party  to  a 
recovery  suffered  by  the  person  to  whom  the  fee  is  first  devised,  Id. 
and  comes  in  by  way  of  voucher,  it  is  said  that  he  would  be 
barred. 
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Writ  of  error. 
Tit.  35.  c.  14. 

8.1. 
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CHAP.  XI. 

How  Recoveries  ma 2/  be  reversed  and  avoided. 


Sect.     1.  Writ  of  Error. 

5.  By  whom  it  must  be  brought. 
12.  There  must  be  a  Scire  facias, 
15.  The   Parol  demurs  for   In- 
fancy. 
17.   What  may  be  assigned  for 

Error. 
25.  3Iust  be   brought  within  20 
years. 


Sect.  27.  How  barred. 

30.   Writ  of  Deceit. 

.S3.   Writ  of  false  Judgment. 

30.  A  Recovery    may   be  falsi- 

fed. 
41.  By  a  Tenant  for  Years. 
44.  And  Invalidated  by  a  Court 
of  Equity. 


Section  I. 

The  judgment  obtained  in  a  common  recovery  being  a  matter 
of  record,  and  similar  in  almost  every  respect  to  a  judgment 
given  in  an  adversary  suit,  can  only  be  reversed  by  a  writ  of 
error. 

2.  Any  alteration  might  however  be  made  in  a  recovery,  before 
it  was  completed.  And  a  recovery  might  be  amended,  as  to  any 
mistake  or  misprision  of  the  officers  of  the  court,  at  any  time. 
The  cases  on  this  subject  have  been  already  stated. 

3.  A  writ  of  error  to  reverse  a  common  recovery  must  be 
brought  in  the  Court  of  King's  Bench,  unless  the  error  is  in  the 
process,  in  which  case  it  may  be  reversed  in  the  Court  of  Com- 
mon Pleas. 

4.  By  the  stat.  34  &  35  Hen.  8.  c.  26.  s.  1 13.  it  is  enacted,  that 
all  errors  and  judgments  before  any  of  the  justices  of  the  great 
sessions  in  Wales,  in  pleas  real  or  mixt,  shall  be  redressed  by 
writ  of  error  returnable  before  the  justices  of  the  Court  of  King's 
Bench  in  England. 

5.  No  person  has  a  right  to  bring  a  writ  of  error  for  the  pur- 
pose of  reversing  a  common  recovery,  unless  he  has  an  imme- 
diate interest  in  the  lands  of  which  it  has  been  suffered. 
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6.  Thus  where  a  writ  of  error  was  brought  in  the  Court  of"  Anon. 

T^-       ,    -r.        1    .  11*5  Mod.  396. 

King  s  jiench  to  reverse  a  common  recovery,  and  judgment  was 

obtained  thereon  :  but  it  appearing  afterwards  that  the  plaintiff 
in  error  had  no  immediate  title  to  the  lands,  there  being  a  re- 
mainder-man before  him,  the  Court  reversed  their  former  judg- 
ment of  reversal. 

7.  The  right  to  bring  u  writ  of  error  descends  to  the  person 
to  whom  the  land  would  have  descended,  in  case  the  recovery 
had  not  been  sufTered. 

8.  T.  Henningham  being;  seised  to  him,  and  the  heirs  male  of  Henningham  v. 

^  ^  ,,11,  Windham, 

his  body,  had  issue,  Henry  his  eldest  son,  and  three  daughters,  i  Leon.  261. 
and  Arthur  and  two  other  sons  by  his  second  wife.  Upon  the 
death  of  T.  Henningham,  Henry  entered,  suffered  a  common  re- 
covery, and  died  without  issue.  Arthur  the  second  son  brought 
a  writ  of  error  to  reverse  this  recovery,  to  which  it  was  objected, 
that  he  was  only  of  the  half  blood. 

The  Court  determined  that  the  right  to  bring  a  writ  of  error 
descended  to  the  person  who  would  have  been  entitled  to  the 
land  if  no  recovery  had  been  suffered  ;  and  therefore  that  Arthur 
was  entitled  to  the  writ  of  error. 

9.  In  the  case  of  Sheepshanks  v.  Lucas,  which  has  been  al- 
ready stated,  an  objection  was  made  to  the  writ  of  error,  because 
the  plaintiff  did  not  show  how  his  title  arose.  But  the  Court 
said,  that  a  complete  title  need  not  be  set  forth  in  a  writ  of  error : 
it  was  only  required  of  the  plaintiff  in  error  to  show  the  con- 
nection and  privity  between  the  person  against  whom  the  re- 
covery was  had,  and  the  person  who  brought  the  writ  of  error; 
for  it  was  not  like  a  proceeding  to  try  the  right  of  land,  or  to 
recover  the  land  itself. 

10.  The  rioht  of  brinfrine:  a  writ  of  error  to  reverse  a  common 

D  DO 

recovery  does  not  pass  to  the  Crown  on  an  attainder  for  high 
treason. 

11.  A  tenant  in  tail  suffered  a  common  recovery;    the  re-  Winchester's 
mainder-man  was  attainted  of  treason,  and    executed  ;  and  by 

act  of  parliament  forfeited  to  the  King  all  hi%  manors,  Sec.  rever- 
sions, remainders,  uses,  possessions,  offices,  rights,  conditions, 
and  all  other  his  hereditaments. 

The  recovery  being  erroneous,  the  King  brought  a  writ  of 
error  to  reverse  it. 

Adjudged,  that  the  writ  of  error  was  not  given  to  the  King  by 
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any  words  in  the  act  of  forfeiture,  the  party  having  no  right  of 
entry,  but  only  a  right  of  action  ;  which  did  not  pass  by  those 
general  words.  But  admitting  that  the  writ  of  error  had  passed 
to  the  King  by  the  words  of  the  act,  yet  it  would  not  pass  from 
him  to  a  patentee,  by  a  general  grant  of  the  manor,  cum  perti- 
nentiis,  and  of  all  the  interest,  claim,  and  demand  therein  :  not- 
withstanding the  clause  de  specia/i  grada.  For  if  the  King  could 
grant  it,  that  grant  must  be  by  virtue  of  his  prerogative,  as  no 
common  person  could  do  it ;  and  then  it  ought  to  be  by  express 
and  precise  words. 

12.  A  recovery  ought  not  to  be  reversed,  unless  writs  of  scire 
facias  are  issued  against  the  terre-tenants  and  the  heir  ;  because 

errors  in  a  common  recovery  ought  not  to  be  examined,  until  all 
the  parties  interested  in  supporting  it  are  before  the  Court. 

13.  The  issuing  writs  oi'  scire  facias  to  the  terre-tenants,  is  not 
however  deemed  to  be  ex  necessitate  juriSf  but  only  discretionary 
in  the  Court:  and  therefore  a  judgment  of  reversal  of  a  common 
recovery  is  not  void  for  the  want  of  a  writ  of  scire  facias. 

14.  Thus,  on  a  motion  in  the  Court  of  King's  Bench  to  set 
aside  a  judgment  of  reversal  of  a  common  recovery  on  a  writ  of 
error  brought  there,  because  there  was  no  scire  facias  to  the 
terre-tenants;  it  was  strongly  debated,  and  on  all  hands  agreed 
to  be  very  inconvenient,  that  a  scire  facias  should  not  be  to  the 
tenants,  for  otherwise  a  purchaser  might  be  deprived  of  his  assur- 
ance without  notice.  It  was  urged  that  the  terre-tenant  cannot 
be  party  to  the  writ  of  error  ;  that  they  had  a  record  exemplified 
of  the  reversal ;  that  the  reversal  was  in  35  Car.  2. ;  that  the 
want  of  a  writ  of  scire  facias  must  be  error  either  in  law  or  in 
fact ;  it  could  not  be  error  in  law,  for  that  must  appear  upon  the 
record  itself,  which  it  did  not  here  ;  it  could  not  be  error  in  fact, 
because  there  was  no  necessity  for  such  a  writ,  it  was  only  dis- 
cretionary in  the  Court,  and  not  ex  necessitate  juris. 

The  Court  was  of  opinion  that  the  awarding  writs  of  scire 
facias  to  the  terre-tenants  was  discretionary.  And  in  a  subse- 
quent case  Lord  Mansfield  said,  that  by  the  established  mode  of 
proceeding,  there  nmst  be  a  scire  facias  against  the  terre-tenants, 
otherwise  it  is  an  irregularity,  but  no  more. 

15.  It  a  writ  of  error  to  reverse  a  common  recovery,  the  parol 
might  demur  for  the  infancy  of  the  tenant. 
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16.  In  a  writ  of  error  from  a  iudo-ment  in  the  Court  of  Kin(j:'8  Aland  i. 

M- 1 
Bench  of  Ireland,  the  case  was,  that  in  a  writ  of  error  there  to  j.;,^;,.  114. 

reverse  a  common  recovery,  the  defendant  pleaded  that  he  was 

an  infant,  and  prayed  that  the  parol  might  demur.     To  this  the 

plaintiff  demurred  ;  and,  upon  argument,  judgment   was  given 

for  the  defendant,  that  the  parol  should  demur.     The  judgment 

was  affirmed,  (fl) 

17.  The  errors  assigned  in  a  common  recovery  may  be  either  What  may  be 

r  -1  i-»         1  1  ^^    ■i-'i-  n  •  assignttl  for 

in  tact  or  ni  law.  But  by  the  statute  23  Lhz.  c.  3.  s.  2.  it  is  error. 
enacted,  that  no  common  recovery  shall  be  reversed  or  reversable 
for  false  or  incongruous  Latin,  razure,  interlining,  misentering  of 
any  warrant  of  attorney,  misreturning  or  not  returning  of  the 
sheriff,  or  other  want  of  form,  in  words,  and  not  in  matter  or 
substance. 

18.  Nothing  however  can  be  assigned  for  error  in  a  common  'ii'-  35.  c.  u. 
recovery  wiiich   contradicts  the  record ;  from  which  it  follows, 

that  no  incapacity  in  a  vouchee  can  be  assigned  for  error,  where 
such  vouchee  appeared  in  person:  but  if  a  vouchee  appeared  by 
attorney,  an  averment  may  then  be  made,  that  such  vouchee 
laboured  under  some  personal  disability,  which  rendered  him 
incapable  of  suffering  a  common  recovery. 

19.  Thus  in  a  writ  of   error  to  reverse  a  common  recovery,  Holland  v. 

1  .  ,  ,  ,  ,  ...  ,    Dauntzey, 

the  error  assigned  was,  that  the  vouchee  was  within  age,  and  Cro.  Eiii.  739. 
appeared  by  attorney.  ^SLl'. 

All  the  Court  agreed  that  this  circumstance  might  well  be  I'^'m*  224. 
assigned  for  error  after  the  death  of  the  vouchee. 

20.  So  in   the   case   of  Stokes  v.  Oliver  an  averment   was  Anta,  c.  5. 
allowed,   that  the  vouchee,  who  appeared   by  attorney,  was  an 
infant;  and  the  recovery  was  reversed. 

21.  An  averment  may  of  course  also  be  made  that  a  vouchee 
who  appeared  by  attorney  was  an  idiot,  or  insane.  And  in  the 
following  case  it  was  held  by  a  majority  of  the  Judges  in  Ireland, 
that  an  averment  of  idiocy  might  be  made  against  a  vouchee 

(a)  [The  parol  demurring  is  a  plea  of  non-age  and  merely  dilatory,  suspending  the 
proceedings  till  the  infant  attains  his  full  age.  By  the  stat.  1  Will.  4.  c.  47.  s.  10.  it  is 
enacted,  that  from  the  passing  of  the  act  the  parol  should  not  demur  in  any  action,  suit, 
or  other  proceeding  for  the  payment  of  debts  or  other  purposes,  but  that  such  action,  &c. 
should  be  prosecuted  as  cfTcctually  as  they  could  before  the  passing  of  the  act,  by  or 
against  any  infant,  where,  according  to  the  law,  the  parol  did  dcniui.j 


Hib.  1785. 
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who  appeared  by  attorney.  And  they  also  held,  that  neither  an 
inquisition  finding  that  a  vouchee  was  not  an  idiot,  or  of  un- 
sound memory;  nor  the  caption  of  a  warrant  of  attorney  to 
suffer  a  common  recovery  appearing  upon  record  to  have  been 
taken  by  the  Chief  Justice  of  the  Common  Pleas  out  of  Court ; 
nor  a  fine  acknowledged  before  the  same  Chief  Justice  on  the 
same  day  with  the  warrant  of  attorney,  for  the  purpose  of  making 
a  tenant  to  the  prcBcipe,  were  conclusive  evidence  of  the  sanity 
and  capacity  of  the  vouchee. 
Hume  V.  22.  A  writ  of  error  was  brought  in  the  Court  of  King's  Bench 

Dom!  Proc.  in  Ireland,  to  reverse  a  common  recovery  suffered  by  Nicholas 
Earl  of  Ely  in  1767,  in  which  he  appeared  by  attorney  (having 
acknowledged  a  warrant  of  attorney  before  the  Lord  Chief 
Justice  of  the  Common  Pleas  for  that  purpose) ;  and  the  error 
assip-ned  was,  that  the  Earl  of  Ely  was  of  unsound  mind.  Issue 
being  found  upon  this  fact  the  plaintiff  in  error  offered  to 
produce  evidence  of  the  incapacity  of  the  said  Earl ;  but  the 
counsel  for  the  defendant  insisted  that  the  acknowledgment  of 
the  warrant  of  attorney  before  the  Chief  Justice  was  a  judicial 
act  and  matter  of  record,  and  was  conclusive  evidence  of  the 
said  Earl's  sanity.  The  Court  was  of  opinion,  that  the  evidence 
could  not  be  admitted.  A  bill  of  exceptions  was  tendered,  and 
a  writ  of  error  brought  in  the  House  of  Lords  of  Ireland,  where 
the  following  question  was  put  to  the  Judges:  "  Whether  in  a 
case  where  the  vouchee  in  a  common  recovery  appears  by  attor- 
ney, the  caption  of  the  warrant  of  attorney,  appointing  such 
attorney,  appearing  upon  the  record  to  be  taken  by  the  Chief 
Justice  of  the  Common  Pleas  out  of  Court,  was  conclusive 
evidence  of  the  capacity  of  such  vouchee,  as  to  the  soundness  of 
his  mind,  to  make  such  attorney  and  to  suffer  such  recovery  ?" 

The  Judges  were  divided ;  but  the  majority  were  of  opinion 
that  the  caption  of  the  warrant  of  attorney,  appearing  on  the 
record  to  be  taken  by  the  Chief  Justice  out  of  court,  was  not 
conclusive  evidence  of  the  capacity  of  the  vouchee.  Whereupon 
it  was  ordered  and  adjudged,  that  the  judgment  given  in  the 
Court  of  King's  Bench  should  be  reversed  ;  and  that  the  verdict 
should  be  set  aside  and  annulled  ;  and  that  the  parties  should 
proceed  to  a  new  trial  upon  the  issue  joined  between  them,  as  in 
the  said  record. 

A  new  trial  was  had,  when  the  plaintiff's  counsel  offered  to 
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give  parol  evidence,  to  prove  the  fact  upon  which  the  issue  was 
joined;  but  the  counsel  for  the  defendant  insisted,  that  the 
plaintiff  ought  not  to  bo  allowed  to  go  into  such  evidence,  as 
ihey,  on  the  part  of  the  defendant,  had  evidence  of  record  to 
produce,  which  was  conclusive  to  the  fact  in  issue,  and  therefore 
could  not  be  controverted  ;  (that  is  to  say),  a  commission  issued 
out  of  the  Court  of  Chancery  to  try  the  sanity  of  the  said 
Nicholas  Earl  of  Ely,  and  the  inquisition  taken  in  consequence 
of  such  commission,  by  which  it  was  found  that  the  said 
Nicholas  Earl  of  Ely  was  not  an  idiot,  or  a  person  of  unsound 
mind  ;  and  also  a  fine  with  proclamations,  levied  of  the  lands  of 
which  the  recovery  sought  to  be  impeached  had  been  suftered, 
and  taken  before  the  Chief  Justice  of  the  Common  Pleas,  on 
the  same  day  on  which  the  warrant  was  acknowledged  ;  which 
fine  was  levied  to  Henry  Loftus,  for  the  purpose  of  making  him 
tenant  to  the  jyracipe  in  that  recovery.  The  Court  being  of 
opinion  that  this  was  the  proper  mode  of  proceeding,  the  de- 
fendant's counsel  accordingly  gave  in  evidence  to  the  jury  the 
said  commission  and  inquisition,  finding  that  Nicholas  Earl  of 
Ely  was  not  an  idiot,  or  person  of  unsound  mind,  and  also  a  fine 
■with  proclamations,  levied  by  the  said  Nicholas  Earl  of  Ely  of 
the  lands,  &c.  in  the  said  recovery,  to  Henry  Loftus,  for  the 
purpose  of  making  him  tenant  to  the  prcecipe,  and  which  was 
taken  by  the  Lord  Chief  Justice  of  the  Court  of  Common  Pleas 
on  the  8th  of  July  1767,  being  the  same  day  on  which  the 
acknowledgment  of  the  warrant  of  attorney  was  taken  by  the 
same  Chief  Justice.  And  the  counsel  also  gave  in  evidence  the 
warrant  of  attorney  and  the  caption  thereof.  And  the  defend- 
ant's counsel  thereupon  insisted,  that  the  said  inquisition, 
finding  that  Nicholas  Hume  Earl  of  Ely  was  not  an  idiot  or 
person  of  unsound  mind,  had  for  ever  concluded  that  question  : 
that  the  fine  and  recovery  were  both  before  the  court ;  that  the 
fine  was  of  the  same  lands,  and  passed  the  same  estate  on  the 
same  day  to  the  tenant  to  the  pracipe,  in  the  recovery,  on  which 
the  warrant  of  attorney  was  acknowledged,  and  that  it  consti- 
tuted part  of  the  same  assurance  ;  that  the  fine  gave  and  ^was 
meant  to  give  operation  to  the  recovery,  and  that  without  it  the 
recovery  would  have  been  a  mere  nullity  ;  that  therefore  there 
was  a  mass  of  evidence,  conclusive  as  to  the  sanity  of  Nicholas 
Earl  of  Ely,  and  of  a  nature  not  to  be  controverted,  laid  before 
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the  court;  and  that  no  parol  evidence  could  or  ou<j;ht  to  be  re 
ceived  on  the  part  of"  the  plaintiff,  as  to  the  issue  depending. 

The  Court  having  declared  it  to  be  their  opinion,  that  the  said 
fine,  pracipe,  and  concord,  together  with  the  caption  of  the  said 
fine,  as  likewise  the  said  warrant  of  attorney,  and  the  caption 
thereof,  were  conclusive  evidence  of  the  sanity  of  the  said  Earl 
of  Ely  upon  the  said  issue  ;  a  verdict  was  therefore  found  for  the 
defendant,  and  judgment  given  thereon  by  the  Court  of  King's 
Bench,  "  that  the  judgment  of  the  Court  of  Common  Pleas 
should  be  in  all  things  affirmed,  and  remain  in  full  force  and 
effect,  notwithstanding  the  causes  assigned  for  error." 

A  bill  of  exceptions  was  taken  to  the  opinion  of  the  Court ; 
and  a  writ  of  error  was  brought  in  the  House  of  Lords,  where 
the  following  questions  were  put  to  the  Judges  : 

I.  Whether  the  commission  set  forth  in  the  said  record,  and 
the  inquisition  thereon,  whereby  it  was  found  that  Nicholas 
Hume  Earl  of  Ely,  in  the  said  commission  named,  was  not,  at 
the  time  of  taking  the  said  inquisition,  an  idiot,  or  a  person  of 
unsound  mind,  with  the  return  of  the  execution  of  the  said  com- 
mission, which  were  given  in  evidence  on  the  part  of  the  defend 
ant  in  error  on  the  trial  of  the  issue  at  the  bar  of  the  Court  of 
King's  Bench  in  Michaelmas  term  in  the  year  1784,  joined  upon 
the  averment  taken  by  the  plaintiff  in  error  in  the  said  cause, 
was,  in  point  of  law,  conclusive  evidence  of  the  sanity  of  the 
said  Nicholas  Hume  Earl  of  Ely,  at  the  time  of  taking  the  war- 
rant of  attorney  set  forth  in  the  present  record,  and  of  his  capa- 
city at  that  time,  as  to  the  soundness  of  his  mind,  to  make  such 
warrant  of  attorney,  and  suffer  such  recovery,  as  in  the  said  re- 
cord ;  so  as  to  justify  the  said  Court  of  King's  Bench  in  refusing, 
upon  the  trial  of  the  aforesaid  issue,  to  suffer  the  plaintiff  in 
error  to  go  into  parol  evidence  offered  by  him  to  prove  that  the 

'  said  Nicholas  Earl  of  Ely  was  of  unsound  mind  at  the  time  of 

the  said  warrant  taken  and  acknowledged,  and  the  said  recovery 
suffered. 

II.  Whether  the  commission  and  the  inquisition  and  return 
thereon,  whereby  it  was  found  that  Nicholas  Hume  Earl  of  Ely 
was,  at  the  time  of  taking  the  said  inquisition,  not  an  idiot  or  a 
person  of  unsound  mind,  together  with  the  fine,  praecipe,  concord, 
and  caption  of  the  said  fine,  as  likewise  the  warrant  of  attorney 
and  the  caption  thereof,  on  the  8th  day  of  July,  17(i7,  as  set 
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forth  in  the  said  record,  and  wliat  part  of  the  said  evidence,  were, 
in  point  of  law,  conchisive  evidence  upon  the  issue  which  came 
on  to  be  tried  at  the  bar  of  the  Court  of  Kin^r's  Bench,  of  the 
sanity  of  the  said  Nicholas  Hume  Earl  of  Ely,  and  of  his  capa- 
city as  to  the  soundness  of  his  mind,  to  make  such  warrant  of 
attorney,  and  suffer  such  recovery,  as  in  the  present  record  ; 
issue  having  been  joined  upon  the  averment  taken  by  the  plaintiff 
in  error  on  the  said  case,  after  the  death  of  the  said  Nicholas, 
and  the  said  warrant  of  attorney  and  caption  thereof  set  forth  in 
the  record  appearing-  to  have  been  made  and  acknowledged  be- 
fore the  said  Chief  Justice  of  the  Court  of  Common  Pleas,  at  the 
same  time  that  the  caption  of  the  said  fine  was  taken  and  ac- 
knowledged by  and  before  him  ;  and  it  appearing  to  the  said 
Court  upon  the  said  record,  that  the  tenant  to  the  precipe  in  the 
said  recovery  was  made  by  fine,  levied,  and  acknowledged  by  the 
said  Nicholas  ;  so  as  to  warrant  the  said  Court  of  King's  Bench 
in  refusing,  upon  the  trial  of  the  aforesaid  issue,  to  permit  the 
plaintiff  in  error  to  go  into  parol  evidence,  offered  by  him  to 
prove  that  the  said  Nicholas  was  of  unsound  mind  at  the  time  of 
the  said  fine  taken,  and  warrant  of  attorney  acknowledged,  and 
recovery  suffered. 

III.  Whether,  in  case  where  a  fine  with  proclamations  is  levied 
by  tenant  in  tail,  and  the  pracipe  is  brought  in  the  same  term 
against  the  conusee  of  such  fine,  and  a  common  recovery  suf- 
fered thereupon,  such  Une,  prcecipe,  and  common  recovery  are  to 
be  considered  in  law  as  one  common  assurance  or  conveyance,  or 
as  separate  common  assurances  or  conveyances. 

As  to  the  first  question,  the  Judges  were  unanimously  of  opi- 
nion, that  the  commission  and  inquisition  were  not  conclusive 
evidence  of  the  sanity  of  Nicholas  Earl  of  Ely.  As  to  the  second 
question,  four  of  the  Judges  were  of  opinion,  that  the  acknow- 
ledgment of  the  fine  was  not  conclusive  evidence  of  the  sanity  of 
Nicholas  Earl  of  Ely,  and  three  of  the  Judges  were  of  a  contrary 
opinion.  And  as  to  the  third  question,  the  Judges  were  unani- 
mously of  opinion,  that  the  fine  and  recovery  were  to  be  consi- 
dered as  one  assurance. 

The  judgment  of  the  Court  of  King's  Bench  was  affirmed. 

The  author  has  been  favoured  with  the  following  accurate  note 
of  Lord  Chief  Baron  Yelverton's  arjiument  in  this  case.  And  as 
his  Lordship's  opinion  coincided  \\ith  that  of  the  majority  of  the 


432  Title  XXXVI.  Recovery,  Ch.  XI.  6.  22. 

Judges,  and  also  of  the  Lord  Chancellor,  it  is  presumed  that  it 
must  prove  extremely  acceptable  to  the  profession. 

Lord  Chief  Baron  Yelverton. — "  The  Court  of  King's  Bench 
has  determined,  and  the  Judges  have  all  agreed,  that  the  inquisi- 
tion finding  Nicholas  Earl  of  Ely  not  to  have  been  an  idiot,  or  of 
unsound  mind,  is  not  conclusive  evidence  of  his  sanity  at  the 
time  of  acknowledging  the  warrant  of  attorney  mentioned  in  the 
question:  your  lordships  have  determined  that  the  warrant  of 
attorney  is  not  in  itself  conclusive  evidence  of  the  sanity  of  Lord 
Ely,  at  the  time  of  acknowledging  such  warrant ;  but  that  it  is  a 
matter  in  pais,  and  triable  by  a  jury  :  the  only  remaining  ques- 
tion, therefore,  is,  whether  the  fine  be  conclusive  evidence  of  his 
sanity  at  the  time  of  acknowledging  the  warrant.  The  fine,  I  do 
admit,  is  quasi  a  judgment,  and,  in  that  light,  I  will  beg  leave  to 
consider  it;  but  it  is  not  therefore  conclusive  evidence  of  the 
sanity  of  the  conusor  to  do  another  act.  In  what  cases  judg- 
ments shall  conclude  either  as  pleas  or  as  evidence,  is  nowhere 
better  defined  than  in  that  learned  argument  of  Lord  Chief  Jus- 
State  Trials,  i[(.Q  Dg  Grey,  in  the  Duchess  of  King-ston's  case:  '  I.  That  the 
Vol.  11.  p.  261.  -^  ..... 

judgment  of  a  court  of  concurrent  jurisdiction,  directly  upon  the 

point,  is,  as  a  plea,  a  bar,  or  as  evidence,  conclusive  between  the 
same  parties,  upon  the  same  matter,  directly  in  question  in  ano- 
ther court.  II.  That  the  judgment  of  a  court  of  exclusive  juris- 
diction, directly  upon  the  point,  is,  in  like  manner,  conclusive, 
upon  the  same  matter,  between  the  same  parties,  coming  inci- 
dentally in  question  in  another  court  for  a  different  purpose. 
But  neither  tiie  judgment  of  a  concurrent  or  exclusive  jurisdiction 
is  evidence  of  any  matter  which  came  collaterally  in  question, 
though  within  their  jurisdiction  ;  nor  of  any  matter  incidentally 
cognizable  ;  nor  of  any  matter  to  be  inferred  by  argument  from 
the  judgment.' 

"  These  rules  are  laid  down  with  so  much  precision  and  accu- 
racy, tliat  there  is  not  a  word  contained  in  them  which  has  not 
its  sterling  value  ;  nor  has  a  case  been  cited,  nor  do  I  believe  a 
case  can  be  put,  which  does  not  fall  within  them  ;  for  either  they 
are  cases  where  acts  of  Parliament  have  established  exclusive 
jurisdiction  between  certain  parties,  as  the  certificates  of  commis- 
sioners for  settling  army  accounts,  or  the  proof  of  debts  before 
commissioners  of  bankrupts  under  the  control  of  the  great  seal  ; 
or  sentences  in  matrimonial  causes  annulling  a  marriage,  where 
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one  of  the  parties,  in  a  civil  suit,  claimed  a  title,  or  founded  a  de- 
fence upon  such  marriage;  or  sentences  of  exclusive  jurisdiction, 
acting  directly  in  rem,  and  to  vi^hich  all  the  world  are  supposed 
to  be  parties,  as  condemnations  in  the  Court  of  Exchequer,  which 
are  had  by  public  proclamations,  inviting  all  persons  whatsoever 
to  come  in  and  claim  their  property  ;  or  the  sentences  of  Admi- 
ralty Courts,  which  judge  between  nation  and  nation,  and  from 
whose  decision  there  lies  no  appeal  but  to  the  sword.  But,  in 
all  these  cases,  the  parties  to  the  suits,  or  the  parties  against 
whom  the  evidence  was  received,  were  parties  to  the  sentences, 
and  had  acquiesced  under  them,  or  derived  under  those  who 
had  ;  or  they  were  sentences  in  suits  to  which  all  persons  were 
or  might  have  been  parties. 

"Now,    if  a  fine  were  like  an  ordinary  judgment  of  a  court 
of  competent  jurisdiction,  it  would  not  be  conclusive  evidence 
in  the  present  instance,  and  for  these  reasons  ;  because  there  is 
no  act  of  parliament  which  has  made  a  fine  under  these  circum- 
stances conclusive  against  a  remainder-man  ;  the  remainder-man 
does  not  claim  under  the  fine,  he  never  could  be  said  to  acquiesce 
under  it,  because  he  could  not  impeach  it,  he  is  no  party  to  it, 
nor  does  he  claim  under  any  man  who  is.     And  though  I  must 
acknowledge  that  fines  do  in  some  respects  stand  on  a  ground 
peculiar  to  themselves,  a  ground  whereon  the  wisdom  of  our 
ancestors  hath  placed  them,   for  the  assurance  of  titles,  and 
quieting  of  possessions;  yet  I  must  say,  that  that  memorable 
act,  which  gives  to  fines  their  present  force  and  efficacy,  which 
directs  their  operation,  and  where  they  operate  has  made  them 
irresistible,  does  not  in  any  of  its  provisions  materially  depart 
from  those  rules,  under  which  other  judgments  have  been  held  to 
be  conclusive :  for  the  effect  of  that  act  is  two-fold.     Under  that 
act  a  fine  with  proclamations,  by  tenant  in  tail,  whether  the 
proclamations  are  finished  in  his  lifetime  or  not,  will  bar  the 
issue  in  tail.     But  why?  because  the  fine  is  </ //as/ a  judgment, 
and  the  issue  in  tail  claims  the  estate  through  his  ancestor,  whose 
right  was  barred  by  the  judgment.     Again,  by  that  statute,  a 
fine  with  proclamations,  if  five  years  after  the  title  accrued  are 
suffered  to  pass  without  claim,  will  bar  every  man  who  does  not 
come  within  the  savings  of  that  act.     But  why?  because  there 
the  fine  acts  quasi  iii  rem ;  for,  by  the  proclamations,  all  men  are 
invited  to  claim,  if  any  right  they  have;  and  having  failed  to 
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do  so  within  the  time    prescribed  by  law,  they  are  therefore 
barred.     But   the   case   of  the  plaintiff  in  error  does  not   fall 
within  either  of  these  conclusions  ;  for  he  is  not  the  issue  in  tail 
of  the  conusor  of  the  fine,  nor  is  the  fine  produced  against  him 
as  a  judgment  to  bar  his  rio;ht.     If  the   defendant  in  error  in- 
tended to  make  that  use  of  it,  he  ought  to  have  pleaded  it  to  the 
writ  of  error,  and  have  given  the  plaintiff  an   opportunity  of 
replying  that  lie  claimed  within   the  five  years,   or  that  he  came 
within  the  savings  of  the  act.     The  fine  is  therefore  offered,  not 
as  a  bar  to  the  right  of  the  plaintiff  in  error,  by  its  own  force, 
but  as  conclusive  evidence   of  the  sanity  of  a  conusor  to  do 
another  act,  which  is  a  bar  to  his  right.     And  so,  though  it  does 
not  bar  the  right,  it  takes  away  the  remedy;  and  though  it  would 
not  conclude,  if  pleaded  as  a  judgment,  yet,  when  offered  as  a 
piece  of  evidence,  it  shall  have  the  magic  virtue  of  sealing  up 
the  lips  of  the  court  and  the  jury,  the  parties  and  the  witnesses. 
— But  I  know  of  only  one  case,  where  it  has  been  held  that  a 
fine  is  conclusive  to  the  capacity  of  the  conusor  to  do  another 
act,  and  this  is  the  case  of  a  fine  and  a  deed  leading  the  uses  of 
that  fine.     In  that  case  it  has  certainly  been  held  for  law,  that  a 
man   whose  right  is   by  law   barrable   by  a  fine,  shall   not   be 
received  to  aver  against  the  capacity  of  the  conusor  to  execute 
the  deed  ;  because  it  is  said,  the  fine  is  the  principal,  and  the 
deed  the  accessary ;  and  a  man  who  is  enabled  to  do  the  prin- 
cipal, shall  not  be  held  disabled  to  do  the  accessary.     But  that 
rule  of  law   was  adopted   through    necessity,    because   all  fines 
operate  to  uses,  and  uses  are  governed  by  the  intent.     Whereas, 
if  the  deed  were  avoided,  the  fine  Vv'ould  no  longer  operate  to  the 
uses  to  which  it  was  intended  to  enure,  and  so  the  fine  would  in 
effect  be  avoided,  because  the  uses  of  it  could  not  take  place. 
But  to  apply  that  rule  to  the  case  of  a  fine  and  recovery,  it 
would  be  necessary  to  establish  two  positions,  neither  of  which 
is  true.     First,  that  the  fine  is  the  principal,  and  the  recovery  the 
accessary  ;  and,   secondly,  that  if  you   avoid  the  recovery,  you 
also  avoid  the  fine.     But  there  is  not  a  single  saying  in  the 
books,  that  the  fine  is  the  principal,  and  the  recovery  the  acces- 
sary ;  for  the  only  use  of  making  the  tenant  the  prccc/pe  by  fine, 
is,  to  put  the  evidence  of  there   being  a  good  tenant  to  the 
pracipe  on  record;  and  though  you  should  avoid  the  recovery, 
the  fine  will  nevertheless  stand  ;  for  the  writ  of  error  does  not 
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impeach,  nor  will  the  judgment  reach  it.  And  vice  versa,  though 
the  fine  should  be  hereafter  avoided,  yet  the  recovery  could  not 
be  thereby  avoided,  if  it  were  otherwise  good.  And  with  respect 
to  a  recovery  and  a  deed  leading  the  uses  of  a  recovery,  the  law 
is  the  very  reverse  of  what  it  is  in  the  case  of  a  fine,  and  a  deed 
leading  the  use  of  a  fine.  In  the  case  of  a  recovery  and  deed, 
the  deed  has  in  more  instances  than  one  been  held  to  be  the 
principal,  and  the  recovery  the  accessary;  and  accordingly  a 
party,  whose  right  would  be  otherwise  barred  by  the  recovery, 
has  been  allowed  to  impeach  the  sanity  of  the  vouchee,  at  the 
time  of  the  execution  of  the  deed,  and  so  avoid  the  operation  of 
the  recovery.  But  it  seems  to  be  conceived  that  there  is  a 
something  or  other  in  this  case,  which  distinguishes  it  out  of 
the  ordinary  rules  of  law.  I  will  therefore  beg  leave  to  examine 
what  that  something  is,  by  applying  myself  immediately  to  the 
interrogatories  contained  in  the  question.  And,  first,  the  ques- 
tion imports  a  doubt,  whether  two  or  more  acts  do,  in  point  of 
law,  make  one  and  the  same  assurance :  the  capacity  of  the 
agent  to  do  one  act  does  not  conclude  to  his  capacity  to  do 
the  other ;  and  consequently,  whether  the  capacity  of  Lord  Ely 
to  levy  the  fine,  does  not  conclude  his  capacity  to  acknowledge 
the  warrant  of  attorney  :  but  my  answer  is,  that  there  is  only 
one  instance  in  which  the  capacity  of  an  agent  to  do  one  act, 
concludes  to  his  capacity  to  do  another,  where  the  two  make  one 
assurance ;  and  that  is  the  case  of  a  fine  and  deed  leading  the 
uses  ;  but  in  every  other  case  but  that,  I  answer  in  the  negative  ; 
and  I  prove  the  truth  of  my  answer  thus : — If  a  man  had  levied 
a  fine  twenty  years  ago,  with  intent  to  make  a  tenant  to  the 
pracipe  in  a  recovery  then  intended  to  be  suffered,  and  the  reco- 
very is  not  suffered  for  twenty  years  after,  the  fine  and  recovery, 
are,  in  point  of  law,  one  and  the  same  assurance,  as  much  as  if 
they  were  both  of  the  same  term ;  and  yet  no  man  in  his  senses 
will  say  that  a  fine  levied  twenty  years  ago,  is  conclusive  evidence 
of  the  sanity  of  the  conusor  twenty  years  after.  But  then  the 
question  asks,  where  two  acts  are  done  at  one  and  the  same 
time,  and  one  of  those  acts  is  in  itself  conclusive  evidence  of 
the  capacity  of  the  agent  to  do  that  act,  shall  it  not  be  conclu- 
sive evidence  of  his  capacity  to  do  the  other?  But  my  answer 
to  that  question  is  also  in  the  negative ;  because  if  it  were 
otherwise,  then  the  act  which  is  in  itself  conclusive  evidence  of 

F   F    2 


436  Title  XXXVI.  Recovery.  Ch.  XL  s.  22. 

the  agent's  capacity  to  do  that  act,  would  be  conclusive  evidence 
of  his  capacity  to  do  any  other  act  whatsoever,  whether  it  made 
a  part  of  the  same  assurance  or  not.  And  so  if  an  idiot  levied 
a  fine,  (and  the  history  of  the  law  proves,  that  idiots  have  been 
received  to  levy  fines,)  and  at  the  same  time  made  his  will,  that 
fine  would  be  conclusive  evidence  of  his  capacity  to  make  such 
a  will,  which  no  man  in  his  senses  will  maintaiji.  But  the 
question  inquires  farther,  whether,  where  two  acts,  the  one  of 
which  is  conclusive  in  itself,  and  the  other  not,  make  but  one 
assurance,  and  are  done  at  one  and  the  same  time,  these  two 
circumstances  put  together,  do  not  make  one  act  conclusive  evi- 
dence of  the  capacity  of  the  agent  to  do  the  other?  But  I 
answer,  not ;  because  I  believe  no  two  acts  can  be  supposed 
more  intimately  connected  with  each  other,  both  in  unity  of  time 
and  of  assurance,  than  a  will  of  a  real  and  a  personal  estate, 
written  upon  one  and  the  same  piece  of  paper  or  parchment, 
and  subscribed  by  one  and  the  same  signature  ;  and  yet  it  is 
clear  law,  that  though  the  probate  of  such  a  will  is  conclusive 
evidence  of  the  sanity  of  the  testator  to  make  such  will,  yet  it 
is  by  no  means  conclusive  evidence  of  his  capacity  to  dispose  of 
his  real  estate.  And  why?  evidently  because  the  capacity  of 
the  party  to  do  the  two  acts  is  triable  by  different  jurisdic- 
tions. And  the  same  reason  applies  to  the  case  of  the  fine  and 
the  warrant  of  attorney :  for  as  the  capacity  of  the  testator  in 
the  first  case  is  triable  by  the  Judge  of  the  Spiritual  Court,  as  to 
the  personal  estate,  and  his  capacity  as  to  his  real  estate  by  a 
jury;  so  in  the  latter  case  the  capacity  of  the  conusor  to  levy 
the  fine  is  triable  by  the  fine  itself,  and  his  capacity  to  acknow- 
ledge the  warrant  is  triable  by  a  jury.  From  all  which  I  am 
warranted  to  lay  it  down  as  a  general  position,  that  the  capacity 
of  a  party  to  do  one  act,  is  not  conclusive  as  to  his  capacity  to 
do  another,  if  his  capacity  as  to  that  other  be  triable  by  a  dif- 
ferent jurisdiction,  whether  the  two  acts  make  one  and  the  same 
assurance,  or  arc  done  at  one  and  the  same  time,  or  not. 

"  If,  will  then  perhaps  be  asked.  What !  and  has  the  fine  no 
operation  ?  is  it  not  even  evidence  ?  I  answer  that  it  has  all  the 
operation  it  was  ever  intended  to  have  ;  it  has  made  a  good 
tenant  to  the  pracipey  and  has  put  the  evidence  of  it  on  record  : 
and  if  the  plaintiff  in  error  had  assigned  for  error,  that  there  was 
not  a  good  tenant  to  the  precipe,  he  would  have  been  concluded 
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by  the  fine  :  and  further,  if  tlie  fine  had  been  pleaded  to  the 
writ  of  error,  as  a  fine  with  proclamations,  upon   which   five 
years  after  the  title  accrued  had  run,  without  any  claim,  and 
that  the  plaintiff  in  error  could  not  reply  that  he  had  claimed 
within  the  five  years,  or  that  lie  came  within  the  savings  of  the 
statute,  he  would  in  like  manner  have  been  barred  by  the  fine. 
But  as  the  case  is  at  present  circumstanced,  the  fine  proves 
nothing  conclusively  but  its  own  existence.     I  say  it  proves 
nothing  conclusively  but  that :  but,  when  I  say  so,  I  would  not 
be  understood  to  mean,  that  it  is  not  evidence  to  go  to  a  jury  ; 
for,  on  the  contrary,  I  think  it  is  evidence,  and  evidence  of  the 
most  persuasive  nature,  but  especially  when  coupled  with  the 
inquisition  and  warrant  of  attorney  :  for  though  I  cannot  sub- 
scribe to  the  doctrine  which   the  question  seems  to  insinuate, 
that  a  legal  conclusion  admits  of  degrees  of  comparative  strength, 
or  that  it  is  more  or  less  conclusive  at  different  times;  and 
though  I  can  no  more  admit  that  three  pieces  of  evidence,  none 
of  which  is  conclusive  in  itself,  do  altogether  amount  to  a  con- 
clusion, any  more  than  I  can,  that  three  ciphers  make  a  unit ; 
yet  I  feel  very  sensibly  that  persuasive  evidence  may  be  more  or 
less  strong  according  to  its  nature,  and  that  three  pieces  of  evi- 
dence, tending  to  establish  one  and  the  same  fact,  are  stronger 
evidence  than  one  of  them  would  be  singly.     And  therefore, 
upon  the  whole,  my  answer  to  the  second  question  is,  that  the 
inquisition,  the  fine,  and  the  warrant  of  attorney,  are  not  in  any 
case  which  has  been  put  singly,  or  altogether,  conclusive  evi- 
dence, so  as  to  warrant  the  judgment  of  the  Court  of  King's 
Bench." 

23.  An  averment  may  also  be  made  that  the  vouchee  died  be- 
fore the  judgment  was  given,  where  such  vouchee  appeared  by 
attorney. 

24.  Thus,  in  the  case  of  Wynne  v.  Wynne,  one  of  the  ques-  j^'j.J^,^"^*  42. 
tions  was,  whether  the  plaintiff  in  error  was  not  estopped  to 

assign  the  death  of  the  vouchee  to  have  happened  on  the  10th  of 
May,  which  was  before  the  judgment  was  given;  when  it  ap- 
peared upon  the  face  of  the  record  that  she  appeared  by  attorney 
on  the  return-day  of  tlie  writ  of  summons,  which  was  the  16th 
of  May. 

The  Court  was  clearly  of  opinion,  that  the  death  of  the 
vouchee  before  judgment  was  not  contrary,  but  a  matter  colla- 
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teral  to  the  record,  and  properly  assignable  for  error,  and  triable 
by  a  jury  :  for  all  the  record  said  was,  that  the  vouchee  appeared 
by  her  attorney  ;  it  did  not  say  any  thing  of  her  actual  existence 
at  the  time,  but  put  a  matter  in  issue,  which  was  properly  triable 
by  the  country. 

25.  The  statute  10  Sc  11  VVm.  3.  c.  4.  has  been  stated  in  the 
former  Title,  by  which  it  is  enacted,  that  a  writ  of  error  to  re- 
verse a  common  recovery,  must  be  brought  within  twenty  years 
after  such  recovery  has  been  suffered,  and  not  within  twenty 
years  after  the  accruer  of  the  title  to  the  lands. 

26.  A  writ  of  error  was  brouoht  19  Geo.  II.  to  reverse  a  com- 
mon  recovery,  which  was  suffered  in  5  Ann.  The  defendant 
pleaded  this  statute  in  bar,  the  writ  of  error  not  having  been 
brought  within  twenty  years  after  the  recovery  was  suffered  :  to 
which  it  was  answered,  that  the  plaintiff's  title  did  not  accrue 
until  the  death  of  one  of  the  vouchees  without  issue  in  the  year 
1739.  After  several  arguments,  the  Court  determined  that  the 
writ  of  error  did  not  lie ;  because  the  statute  10  &  1 1  Wm,  3. 
was  made  to  quiet  possessions,  and  to  fix  a  certain  period  beyond 
which  fines  and  recoveries  should  not  be  impeached  ;  for  the 
words  of  the  statute  are  express,  **  twenty  years  after  such  fine 
levied  or  recovery  suffered."  And  it  has  not  the  words  which 
are  in  the  statute  of  fines,  viz.  after  the  title  accrued.  The 
terminus  a  quo  is  the  time  when  the  recovery  is  suffered  ;  and  if 
that  was  once  exceeded,  there  would  be  no  knowing  where  to 
stop.  A  reversioner,  after  an  estate  tail  which  had  subsisted 
above  a  century,  might  upon  this  principle  be  allowed  to  reverse 
a  common  recovery  ;  whereas  persons  in  reversion  were  never  the 
object  of  the  Legislature's  care.  It  was  sufficient  that  they  had 
a  chance  of  the  reversion's  vesting  within  the  twenty  years,  in 
which  case  tliey  might  bring  a  writ  of  error,  but  not  afterwards. 

27.  A  person  may  bar  himself  from  bringing  a  writ  of  error  to 
reverse  a  common  recovery,  by  the  same  means  by  which  he  may 
bar  himself  from  bringing  a  writ  of  error  to  reverse  a  fine. 
Thus  Pigott  says,  "  If  he  who  suffers  a  common  recovery  levy  a 
fine,  or  make  a  feoffment,  he  cannot  have  a  writ  of  error  to  re- 
verse it." 

28.  A  release  of  errors  from  the  common  vouchee  cannot  be 
pleaded  in  bar  of  a  writ  of  error  to  reverse  a  common  recovery. 
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29.  In  a  writ  of  error  to  reverse  a  corumon  recovery,  the  de-   Norrice  v. 

.     .  .  o     11  111  1  Winchesler, 

tendant  pleaded  a  release  of  all  errors  by  the  last  and  common  (j^.j  i.-ii3;.2. 
vouchee. 

It  was  resolved  by  all  tiie  Judges  that  such  a  release  could 
not  be  pleaded  ;  for  the  common  vouchee  was  put  in  only  for 
form,  and  in  truth  he  rendered  nothing ;  therefore  it  was  against 
reason  that  his  release  should  bar  others  that  suffered  the  loss, 
and  were  entitled  to  have  a  remedy  by  the  reversal  of  the  judg- 
ment. 

30.  Where  a  recovery  has  been  suffered  of  lands  held  in  an-   ^^■^'i^^^l'^^''fl' 
cient  demesne,  in  the  Lord's  Court,  the  proper  mode  of  reversing 

it  was  by  writ  of  deceit.  («) 

31.  Thus,  where  a  writ  of  deceit  was  brought  to  reverse  a  ^f^'Jace. 
common  recovery,  suffered   of  lands   which   were   held   of  the  Barnes,  258. 
manor  of  Haveringate  Bower  in  the  county  of  Essex,  which  is 
ancient  demesne,  and  of  which  the  King  is  lord.     The  defend- 
ants confessed   the  action,  and  the  Attorney  General  remitted 
damages,  and  prayed  judgment.     A  rule  was  made  for  judgment 

nisi  causa,  which  was  made  absolute  on  affidavit  of  service;  no 
cause  being  shown. 

32.  The  statute  10  &  1 1  Will.  3.  c.  4.  has  been  already  stated, 
by  which  it  is  enacted,  that  all  writs  of  error  for  reversing  fines 
or  recoveries  must  be  brought  within  20  years  after  such  fine 
levied,  or  recovery  suffered.  It  does  not  appear  to  have  been 
determined  whether  this  statute  extends  to  petitions  to  reverse 
recoveries  suffered  of  copyholds,  or  to  writs  of  deceit  to  reverse 
recoveries  suffered  of  lands  held  in  ancient  demesne.  The  late 
Mr.  Serjeant  Hill  held  that  it  did  extend  to  petitions  and  writs 
of  deceit ;  and  gave  the  following  reasons  for  his  opinion  :  "  The 
statute  in  question  is  a  remedial  law,  and  made  for  the  quieting 
titles  and  possessions  under  ancient  fines  and  recoveries,  as  ap- 
pears by  the  express  words,  as  well  as  from  the  subject  of  it  ; 
therefore  it  ought,  by  the  known  rules  of  law,  to  receive  a  liberal 
construction,  and  to  be  extended  to  all  cases  within  the  mischiefs 
intended  to  be  remedied,  even  if  the  words  were  not  comprehen- 
sive enough  in  their  strict  literal  sense  to  extend  to  them.  But 
in  this  case  I  think  the  words  arc  sufficient  to  include  the  case 

(a)  [Abolished  after  the  31st  December,  1834,  by  stat.  3  &  4  Will.  4.  c.  27.  s.  36. 
See  also  ss.  37  &  38. ;  and  3  6t  4  Will.  4.  c,  74.  ss,  4,  5,  6.,  supra,  vol.  i.  p.  38.] 
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in  question ;  for,  by  the  purview,  *  the  bringing  any  writ  of  error 
or  suit  for  reversing  such  fine,  recovery,  or  judgment,'  is  re- 
strained to  20  years  after  such  fine  levied,  or  such  recovery 
suffered,  or  judgment  signed;  so  that  the  words  of  the  statute 
extend,  not  only  to  writs  of  error,  but  to  any  suit  generally,  with- 
out distinction,  for  reversing  such  fine,  recovery,  or  judgment: 
and  it  is  plain  that  the  word  such  relates  to  the  word  ancient, 
and  that  antiquity  is  in  this  statute  applicable  to  the  term  of 
twenty  years.  In  the  construction  of  remedial  statutes,  the  full 
extent  is  to  be  given  to  every  word  in  the  purview,  in  suppression 
of  the  mischief  intended  to  be  remedied,  notwithstanding  the 
title  or  the  preamble  be  not  equally  extensive." 
Writ  of  false  33.  It  has  been  slated  in  the  preceding  title,  that  to  amend 

Fitf."N?  B.  12.    errors  in  a  base  court,  a  writ  of  false  judgment  lies,  returnable  in 
\  l?^^'  o^  u*       the  Court  of  Common  Pleas.  And  if  an  erroneous  judgment  were 

4  Rep.  30  b.  . 

Edwards's  case,  given  in  a  formedon,  in  a  copyhold  court,  where  the  King  was 

1  Roll.  Ab.  ,       ,      1  •  111  •  •    1  - 

539.  lord,  the  party  against  whom  the  judgment  was  given  might  sue 

by  bill  or  petition  to  the  King,  in  the  Exchequer  Chamber,  in 
the  nature  of  a  writ  of  false  judgment.  For  as  in  the  court  of  a 
common  person,  the  proper  suit  for  reversal  thereof  is  to  the  lord 
by  petition,  so  it  is  here  to  the  King.  And  the  Exchequer 
Chamber  is  more  proper  to  sue  in  to  the  King  by  petition  than 
the  Chancery ;  because  it  concerns  the  King's  manor, 
if^a'n  o7st  '^'^-  -^  ^^^^  ^^^  brought  to  compel  the  Dean  and  Chapter  of 

Paul's,  Show.     St.  Paul's,  as  lords  of  the  manor,  to  receive  a  petition  in  the 

Pari.  Ca.  67.  ^  •        ^  r  ,       ■     ,  o  • 

1  Vern.  367.  nature  of  a  writ  oi  false  judgment,  for  reversing  a  common  reco- 
very suffered  in  the  manor  court  above  thirty  years  before  ; 
whereby  a  remainder  in  tail,  which  the  plaintiff  claimed,  was 
barred ;  suggesting  several  errors  in  the  proceedings,  and  pray- 
ino-  that  the  said  lords  might  be  commanded  to  examine  the 
same,  and  do  right  thereupon.  To  this  bill  the  defendant  Rugle 
demurred ;  and  the  Dean  and  Chapter,  by  answer,  insisted  that 
it  was  the  first  attempt  of  the  kind,  and  therefore  of  dangerous 
consequence;  and  conceived  it  not  fit  to  proceed  on  the  said  pe- 
tition, unless  compelled  thereto  by  course  of  law.  That  Rugle 
being  the  person  concerned  in  interest  to  contest  the  sufficiency 
of  the  common  recovery,  they  hoped  the  court  would  hear  his 
defence  and  determine  therein  before  any  judgment  were  given 
against  them ;  and  that  they  were  only  lords  of  the  manor  to 
obey,  Ss-c. ;  and  prayed  that  their  rights  might  be  preserved. 
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This  demurrer  having  been  allowed,  an  appeal  was  brought  in  Ann.  1685. 
the  House  of  Lords,  where  it  was  contended  on  the  part  of  the 
appellant,  that  this  was  the  only  remedy  which  he  had  ;  for  as 
no  writ  of  error,  or  false  judgment  lay  for  reversing  a  recovery  or 
judgment  obtained  in  a  copyhold  court,  the  only  method  was  by 
bill  or  petition  to  the  lord,  in  the  nature  of  a  writ  of  false  judg- 
ment, which  of  common  right  he  ought  to  receive;  and  to  cause 
errors  and  defects  in  such  recovery  or  false  judgment  to  be  ex- 
amined. 

That  in  all  cases  where  any  party,  having  a  right  to  a  freehold 
estate,  was  barred  by  a  judgment,  recovery,  or  fine;  such  party, 
of  common  right,  might  have  a  writ  of  error,  if  the  same  were  a 
court  of  record  ;  and  a  writ  of  false  judgment,  if  in  a  court 
baron,  or  county  court.  And  there  could  be  no  reason  why  a 
copyholder  should  be  without  remedy,  when  a  false  judgment 
was  given  ;  and  the  rather  for  that  in  real  actions,  as  this  was, 
the  proceedings  in  the  lord's  courts  were  according  to  those  in 
Westminster  Hall.  That  though  a  common  recovery  was  a 
common  assurance,  yet  it  was  never  pretended  that  a  writ  of 
error  to  reverse  it  was  refused  on  that  pretence  ;  and  if  the  lord 
of  a  manor  refused  to  do  his  duty,  the  Court  of  Chancery  had  a 
jurisdiction  to  compel  him  thereto.  That  though  common  re- 
coveries were  favoured,  and  had  been  supported  by  several  acts 
of  parliament,  yet  no  parliament  ever  thought  fit  to  deprive  the 
parties  bound  by  such  recoveries,  of  the  benefit  of  a  writ  of  error. 

On  the  other  side  it  was  argued  for  the  respondent,  that  the 
person  who  suffered  the  recovery  had  a  power  over  the  estate,  that 
she  might  both  by  law  and  conscience,  upon  a  recovery,  dispose 
of  it  as  she  should  think  fit ;  that  she  had  suffered  a  recovery, 
according  to  the  custom  of  the  manor,  though  not  according  to 
the  form  of  those  suffered  in  Westminster  Hall.  That  the  suf- 
fering of  recoveries  in  any  court,  and  the  method  of  proceeding 
in  them,  were  rather  notional  than  real  things  ;  and  in  the  com- 
mon law  courts,  they  were  taken  notice  of,  not  as  adversary 
suits,  but  as  common  assurances  ;  so  that  even  there,  few  mis- 
takes were  deemed  so  great,  but  what  were  remedied  by  the 
statute  o^  jeofails,  or  would  be  amended  by  the  assistance  of  the 
Court.  And  if  it  were  so  in  the  courts  at  Westminster,  where 
the  proceedings  were  more  solemn,  and  the  Judges  were  persons 
of  learning  and  sagacity  ;  how  much  rather  ought  this  to  stand, 
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which  was  suffered  in  1652,  during  the  times  of  disorder,  and  most 
proceedings  informal  and  in  the  English  tongue,  in  such  a  mean 
court,  where  there  were  few  precedents  to  guide  them  ;  where 
the  parties  themselves  were  not  empowered  to  draw  up  their 
own  proceedings,  but  the  whole  was  left  to  the  steward,  who  was 
a  stranger  to  the  person  concerned  ;  and  therefore  it  was  hard 
and  unreasonable  that  men's  purchases  should  be  prejudiced  by 
the  ignorance,  unskilfulness,  or  dishonesty  of  a  steward,  or  his 
clerks.  That  there  was  scarce  one  customary  recovery  in  Eng- 
land whicii  was  exactly  agreeable  to  the  rules  of  common  law  : 
that  the  questioning  of  this  might,  in  consequence,  endanoer 
multitudes  of  titles,  which  had  been  honestly  purchased;  espe- 
cially since  there  could  be  no  aid  from  the  statutes  of  Jeo/a^7i•, 
for  they  did  not  extend  to  courts  baron.  That  there  was  no  pre- 
cedent to  force  lords  of  manors  to  do  as  this  bill  desired,  and  the 
lords  of  manors  were  the  ultimate  judges  of  the  regularity  or 
errors  in  such  proceedings.  That  there  was  no  equity  in  the 
prayer  of  this  plaintiff":  that  if  the  lord  had  received  such  a  pe- 
tition, and  were  about  to  proceed  to  the  reversal  of  such  Recovery, 
equity  ought  then  to  interpose,  and  quiet  the  possession  under 
those  recoveries  :  that  Chancery  ought  rather  to  supply  a  defect 
in  a  common  conveyance,  and  decree  the  execution  of  what  each 
party  meant  and  intended  by  it,  than  assist  the  annulUng  of  a 
solemn  agreement,  executed  according  to  usage,  though  not 
strictly  conformable  to  the  rules  of  law. 

The  appeal  was  dismissed,  and  the  decree  affirmed. 

35.  The  determination  in  the  above  case  can  only  be  accounted 
for  from  the  late  period  at  which  the  recovery  was  attempted  to 
be  reversed  ;  and  from  the  circumstance  of  its  having  been  suf- 
fered during  the  civil  wars.  It  would  be  very  dangerous  to  con- 
clude from  it  that  every  lord  of  a  manor  has  a  discretionary 
power  to  receive  or  refuse  a  petition  to  reverse  a  recovery  suffered 
in  his  court:  for  justice  requires  that  a  petition  of  this  kind, 
when  brought  within  a  reasonable  time,  should  be  as  much  ex 
debito  justiticB,  as  a  writ  of  error  to  reverse  a  recovery  suffered  in 
the  Court  of  Common  Pleas. 
A  recovery  may  36.  As  a  common  recovery  can  only  be  reversed  by  a  writ  of 
error,  or  some  proceeding  of  a  similar  nature,  to  which  none  are 
entitled  but  those  who  have  an  immediate  interest  in  the  lands, 
the  law  allows   all  strangers,  whose  interests  are  affected  by  a 


be  falsified. 
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common  recovery,  to  falsify  it.     And  it  is  laid  down  by  Booth, 
in  his  Law  of  Real  Actions,  chap.  24,  that  a  common   recovery 
may  be  falsified  ;  I.  By  entry  and    plea;  II.  By  action  ;   III.  By  I''S°"'  ^'^'^^ 
action  and  plea  ;  and  IV.  By  plea  only. 

37.  A  common  recovery  may  be  falsified  and  invalidated  on  a 
trial  in  ejectment ;  for  if  a  common  recovery  is  given  in  evidence, 
and  set  up  by  way  of  defence,  the  plaintiff  may  show  any  defect 
in  the  recovery  ;  and  if  the  Court  is  of  opinion  that  the  recovery 
is  void,  and  the  plaintiff  entitled  to  recover,  such  recovery  is 
completely  falsified,  as  to  that  action. 

38.  Thus,  it  may  be  shown  that  the  person  against  whom  the 
writ  was  brought  had  no  estate  of  freehold  in  the  land  at  the 
time  ;  and  the  cases  of  Dormer  v.  Parkhurst,  Goodtitle  v.  Chan- 
dos,  and  Taylor  v.  Horde,  which  have  been  already  stated,  are 
instances  of  recoveries  falsified  in  ejectment,  for  want  of  a  good 
tenant  to  the  pracipe. 

39.  In  the  case  of  Sir  Butler  Wentworth,  which  was  tried  at  2  Vesey,  s. 
the  bar  of  the  Court  of  Common  Pleas  in  Mich.  1744,  evidence  3  Atk.  313. 
of  weakness  of  understanding  was  admitted  to  invalidate  the 

deed,  by  whicli  a  tenant  to  the  prcccipe  was  made,  for  the  pur- 
pose of  suffering  a  common  recovery  ;  and  the  effect  of  the  re- 
covery was  by  that  means  defeated. 

40.  In  the  case  of  Hume  u.  Burton,  Lord  Chancellor  LifFord  Ante,  s.  22. 
cited  the  case  of  Jones  ex  dem.  Hale  v.  Cave,  tried  at  Hereford 

at  the  Lent  assizes  in  1765,  by  Sir  Eardley  Wilmot,  in  which 
evidence  was  admitted  to  prove  the  weakness  of  understanding 
of  a  vouchee  in  a  common  recovery,  who  appeared  by  attorney, 
and  the  recovery  was  by  that  means  invalidated. 

A  motion  was  made  the  next  term  for  a  new  trial,  on  account 
of  misdirection  of  the  Judge,  and  it  was  contended  that  such 
evidence  ought  not  to  have  been  admitted  ;  but  the  motion  was 
refused. 

41.  At  common  law,  if  the  tenant  of  the  freehold  had  suffered  %  ^  ieariat 

for  years. 

a  common  recovery,  it  operated  as  a  good  bar  to  all  terms  for  1  Inst.  46  a. 
years  derived  out  of  the  freehold  ;  for  the  person  who  recovered 
the  lands  was  supposed  to  come  in  by  a  title  paramount,  so  that 
he  was  not  bound   by  the  leases  of  the  person  against  whom  he 
recovered:  besides,  a  termor  for  years  could   not  in  any  case  Piowd.  83. 

falsify  a  common  recovery. 

42.  By  the  statute  of  Gloucester,  6  Edw.  1.  c.  11.  a  remedy 
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Bro.  Ab.  Tit. 
Lease.  26. 
Fitz.  N.  E. 
[193.220.  1.] 
Vaugh.  127. 

And  invalidated 
by  a  coiut  of 
equity. 


Tit.  35.  c.  14. 


Ferres  v. 
Ferres,  2  Ab. 
Eq.  695. 


Stanhope  v. 
Thacker,  Piec. 
in  Cha.  435. 
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was  given  to  the  lessee  for  years  [of  tenements  in  the  city  of 
London],  by  way  of  resceit  and  trial,  whether  the  recovery  was 
upon  good  title,  or  by  way  of  collusion ;  and  in  case  it  appeared 
that  the  recovery  was  by  collusion,  then  the  lessee  for  years  was 
permitted  to  enjoy  his  term,  and  the  execution  was  stayed  until 
the  determination  of  the  term. 

43.  The  operation  of  this  statute  not  having  been  found  suffi- 
ciently extensive,  another  act  was  made,  21  Hen.  8.  c.  15., 
whereby  it  is  provided,  that  any  tenant  for  years  may  falsify  a 
feigned  recovery  had  against  the  person  in  reversion. 

44.  Although  a  common  recovery  can  only  be  reversed  by  the 
Court  of  Common  Pleas  in  the  first  instance,  and  by  the  Court 
of  King's  Bench  upon  a  writ  of  error  from  the  Court  of  Common 
Pleas,  yet  the  Court  of  Chancery  can,  in  fact,  invalidate  a  com- 
mon recovery,  where  it  appears  to  have  been  obtained  by  fraud 
or  imposition,  by  compelling  the  recoveror  to  convey  the  estate 
to  the  person  who  is  entitled  in  equity  to  have  it,  or  by  declaring 
the  recoveror  to  be  a  trustee  for  such  person. 

45.  Where  a  person  who  was  deaf  and  dumb  suffered  a  com- 
mon recovery  of  entailed  lands,  assisted  by  his  uncle,  and  then 
settled  the  same  to  certain  uses ;  upon  the  circumstances  of  the 
case  it  appeared  he  had  done  nothing  but  what  in  conscience  he 
ought  to  have  done,  yet  being  under  these  circumstances,  the 
Lord  Chancellor  said  he  ought  to  be  taken  care  of  in  equity ; 
and  it  appearing  that  the  uncle  was  concerned  in  point  of  inte- 
rest, the  settlement  was  set  aside.  But  had  he  been  assisted  by 
an  able  and  faithful  relation,  that  was  not  interested,  equity 
would  not  have  relieved  him  in  so  reasonable  an  act  as  this  ap- 
peared to  be. 

46.  A  court  of  equity  will  also  restrain  the  operation  of  a  com- 
mon recovery  to  those  purposes  for  which  it  was  intended,  and 
will  not  allow  it  to  have  a  more  extensive  effect. 

47.  Where  a  father,  on  his  son's  marriage,  by  lease  and  re- 
lease conveyed  lands  to  trustees  and  their  heirs,  to  the  use  of  the 
father  for  life,  remainder  to  his  wife  for  life,  remainder  to  the  son 
for  ninety-nine  years,  if  he  should  so  long  live,  remainder  to  trus- 
tees during  his  life  to  support  contingent  remainders,  remainder 
to  the  son's  intended  wife  for  life  for  her  jointure,  remainder  to 
the  first  and  every  other  son  of  that  marriage  in  tail  male,  re- 
mainder to  the  daughter  or  daughters  of  that  marriage  and  the 
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heirs  of  their  bodies,  till  they  should,  out  of  the  rents,  issues,  and 
profits  have  received  3000/.,  remainder  to  the  heirs  of  the  body 
of  the  son,  remainder  to  the  second  son  of  the  father,  and  to  hia 
first  and  other  sons,  remainder  to  the  right  heirs  of  the  son  for 
ever.     The  marriage  took  effect,  and  they  had  only  two  daugh- 
ters, who  being  in  possession  after  all  the  otlier  estates  deter- 
mined which  were  precedent,  suffered  a  recovery  to  the  use  of 
themselves  and  their  heirs ;  and  one  question  in  this  case  was, 
whether  by  this  recovery  the  remainders  were  not  barred.     And 
it  was  argued  that  they  were,  because  the  primary  intention  of 
this  limitation  was  to  make  them  tenants  in  tail,  and  the  raising 
of  the  3000/.  was  but  a  secondary  intention  thereof;  and  when 
they,  being  so  tenants  in  tail,  suffered  a  recovery,  this  barred 
their  estate  tail,  and  the  remainders  depending  thereon.     But 
the  Lord  Chancellor  was  clearly  of  opinion,  both  upon  the  first 
speaking  to  it,  and  the  next  day  after,  that  this  was  but  in  the 
nature  of  a  security  for  the  3000/. ;  and  though  the  recovery 
barred  the  estate  tail  and  remainders  at  law,  yet  the  daughters 
were  but  in  the  nature  of  trustees  (after  the  3000/.  raised)  for 
those  in  remainder;  that  before  the  recovery  they  had  but  an  es- 
tate tail  for  their  security  for  that  sum  ;  that  after  the  recovery 
they  had  the  fee-simple  ;  but  still  the  same  in  a  court  of  equity 
was  but  a  security  till  that  money  was  raised  ;  that  those  in  the 
remainder  had  the  equity  of  redemption  in  the  same  manner  as 
the  person  who  made  that  security  would  have  had  if  no  such 
limitation  in  remainder  had  been  ;  therefore  they  might  at  any 
time,   by  paying  off"  that  3000/.  determine  the   estate  of  the 
daughters,  and  then  the  daughters  would  be  but  trustees  for 
them. 

48.  Where  a  person  was  prevented  from  suffering  a  common 
recovery  by  force  and  management,  the  Court  of  Chancery  would 
compel  the  parties  to  act  as  if  the  recovery  had  been  suffered. 

49.  Thus,  where  Lord  Waltham  being   tenant  in  tail,  and  Luttrellt;. 

...  Olmms, 

meaning  to  suffer  a  common  recovery,  and  by  will  to  give  real  u  Ves.  638. 
interests  to  his  wife,  Mr.  Luttrell,  who  by  his  marriage  had  an 
interest  to  prevent  the  entail  being  barred,  did,  by  force  and  ma- 
nagement, prevent  the  testator  from  executing  the  deed  to  make 
the  tenant  to  i\\&  prfzcipe. 

Lord  Thurlow's  opinion  was  clear,  that  though  at  law  Mr. 
Luttrell's  lady  was  tenant  in  tail,  and  which  made  it  stronger, 
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she  was  no  party  to  the  transaction,  yet  neither  he  nor  any  one 
else  could  have  the  benefit  of  the  fraud  ;  and  the  jury,  upon  an 
issue  directed,  having  found  that  the  recovery  was  fraudulently 
prevented,  Lord  Thurlow  held,  even  in  favour  of  a  volunteer, 
that  the  tenant  in  tail  should  not  take  advantage  of  the  iniquitous 
act,  though  she  was  not  a  party  to  it ;  and  the  estate  was  consi- 
dered exactly  as  if  the  recovery  had  been  suffered. 
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Section  I. 

It  has  been  already  shown,  that  copyholders  being  mere  tenants  Alienation  by 
at  will,  cannot  alien  their  estates  by  feoffment  or  other  assurance  Tifio^  c  3. 
at  common  law ;  but  by  the  custom  of  all  manors  in  which  this 
kind  of  property  is  to  be  found,  every  copyholder  has  a  power  of 
transferring  his  estate  to  any  other  person,  by  surrendering  or 
yielding  it  up  to  the  lord  of  the  manor,  in  order  that  he  may 
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grant  it  out  again  to  the  person  named  in  the  surrender,  which  is 
therefore  called  an  alienation  by  custom. 

2.  This  practice  is  as  ancient  as  the  time  of  Bracton,  who  says 
Lib.  2,  c.  8.        — Si  autem  villanus  sockmannus  villanum  socagium  ad  alium  trans- 

ferre  voluerit,  prius  illud  restitnat  domino,  vel  servienti,  si  dominus 
prcEsens  7ion  fiierit  et  de  vianihiis  ipsorum  fiat  tratislatio  ad  alium, 
tenendum  libere,  vel  in  socagio,  secundum  quod  domino  placuerit ; 
quia  ille  villanus  sockmannus  non  habet  potesiatem  tranferendi,  cum 
liberum  tenementum  non  habeat,  sed  dominus. 

3.  In  the  case  of  free  copyholds  or  customary  freeholds,  the 
mode  of  ahenation  has  always  been  the  same  as  in  common  copy- 

209  a.  holds,  (fl)    Thus  Bracton  says — Dare  enim  non  possunt  tenementa 

sua,  nee  ex  causa  donationis  ad  alios  transferre  non  magis  quam 
villani  puri ;  et  nude  si  transferre  debeant,  restituant  ea  domino  vel 
ballivo,  et  ipsi  ea  iradunt  aliis,  in  villenagium  tenenda. 

4.  The  process  in  most  manors  is,  that  the  tenant  surrenders 
liis  estate  to  the  lord,  in  trust  to  be  again  granted  by  him  to  such 
persons  and  for  such  uses  as  are  mentioned  in  the  surrender. 
This  surrender  must  be  presented  by  the  jury  or  homage  of  the 
manor,  and  found  by  them  upon  their  oaths,  and  then  the  lord 
grants  the  land  to  the  person  named  in  the  surrender,  to  hold  by 
the  ancient  rent  and  customary  services,  and  thereupon  admits 
him  tenant  to  the  copyhold  by  the  delivery  of  a  rod,  a  glove, 
or  the  like,  in  the  name  of  corporal  seisin  of  the  lands  and  tene- 
ments. 

This  mode  of  alienation  therefore  consists  of  three  parts — the 
surrender,  the  presentment,  and  the  admittance. 

Surrender.  ^*  -^  surrender  is  the  yielding  up  of  the  estate  by  the  tenant 

to  the  lord,  for  the  purpose  of  being  regranted  to  some  other  per- 
son. The  form  of  it  is  thus : — Ad  hanc  curiam  venit  A.  et  sursum 
reddidit  in  eadem  curia  unum  messuagium,  &)C.  in  manus  domini  ad 
usum  B.  et  haredum  suorurn.     And  it  has  been  lately  held  by  the 

Rex  t).  Rigge,     Court  of  King's  Bench,  to  be  a  good  custom  in  a  manor,  that 

55o!™  ^^®  steward  or  his  deputy  should  have  the  sole  right  of  preparing 

all  surrenders  of  copyhold  tenements  within  the  manor. 

Cop.  s.  39.  6.  Lord  Coke  says,  the  word  surrender  is  vocabulum  artis  ; 

and  therefore,  where  a  surrender  is  necessary,  if  this  word  be 

(n)  [In  reference  to  this  statement,  see  vol.  1.  p.  255.,  ami  the  distinctions  there 
noticed  bv  the  editor,  ss.  9,  10.] 
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wanting,  all  other  words  used  in  ordinary  conveyances  are  insuf- 
ficient to  transfer  a  copyhold  estate  ;  for  as  a  copyholder  is  tied 
to  a  particular  mode  of  conveyance,  so  he  is  restrained  to  a  par- 
ticular form  of  words. 

7.  Lord  Coke  also  says,  that  a  surrender  is  rather  a  manifest-  idem. 
ing  of  the  grantor's  intention,  than  of  passing  away  any  interest 

in  the  possession  ;  for  till  admittance  the  lord  takes  notice  of  the 
grantor  as  tenant,  and  he  shall  receive  the  profits  of  the  lands  to  BeTeTsham 
his  own  use,  and  shall  discharge  all  services  due  to  the  lord:  2  I'reem.  157. 

,  ..,,,,  .„,.''  ,  1  Term  R.  601 . 

hence  it  is  held,  that  tul  admittance,  the  surrenderor  is  a  trustee  J)avie  i-. 

for  the  person  to  whom  the  surrender  is  made.  i"ca.  ChT.'ag. 

8.  Every  copyholder  may  surrender  his  estate  in  court  without  i  Inst.  59  a. 
alleging  any   particular  custom  for  it :    so   a  copyholder  may 
surrender  to  the  lord   himself  out  of  court,  without  a  special 
custom. 

9.  A  surrender  out  of  court  to  the  steward  of  the  manor  is  also  4  Rep.  30  b. 
good,  by  the  general  custom  of  all  manors,  though   the  steward   1  f'l"^,', '^^'^^ 

°  •'  ^  '  o  I  Ld.  Kaym./o. 

be  only  appointed  by  parol ;  and  Lord  Coke  says,  by  the  surren-  1  inst.62  a. 
der  out  of  court,  the  copyhold  estate  passes  to  the  lord  under  a 
secret  condition,  that  it  be  presented  at  the  next  court,  according 
to  the  custom  of  the  manor;  and  therefore,  if,  after  such  a  sur- 
render, and  before  the  next  court,  he  who  made  the  surrender 
dies;  yet  the  surrender  will  be  good. 

10.  A  surrender  out  of  court,  by  the  hands  of  two  or  three  te-  u,  59  a, 
nants  of  the  manor,  or  by  the  hands  of  the  bailiff  or  reeve,  or  of 

any  other  person,  must  be  warranted  by  a  special  custom,  and 
particularly  pleaded. 

11.  A  surrender  of  a  copyhold  to  a  deputy  of  a  deputy  pa,i^eri'  Rett 
steward,  out  of  court,  is  good,  because  he  is  a  steward  de  facto  ^  J^^'  Ray™- 
at  the  time. 

12.  A  copyholder  may  surrender  in  court  by  attorney,  without  Co.  Cop.  s.  34. 
a  special  custom  to  warrant  it;  for  he  may  surrender  by  the  Combes 3  case, 
general  custom,  which  is  the  common  law,  and  then  it  is  inci-  1  \Vat.  Cop. 
dent  to  do  it  by  attorney.     A  copyholder  cannot  however  sur-  9  Rep.  76  a. 
render  into  the  hands  of  two  tenants  by  attorney;  for  such  sur- 
render, though  in  person,  is  not  warranted  without  a  special 

custom. 

13.  An  attorney  who  makes  a  surrender  ought  to  pursue  the  id.  76  b. 
usual  form,  as  by  the  rod,  &c.,  according  to  the  custom  of  the 

VOL.    V.  G   a 
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manor  ;  and  he  ought  to  make  it  in  t!ie  name  of  his  principal, 
not  in  his  own  name,  or  show  his  authority,  and  say  he  sur- 
renders it  by  force  of  such  authority. 

14.  A  purchaser  of  a  copyhold  is  however  not  obliged  to  ac- 
cept of  a  surrender  by  a  letter  of  attorney. 
Mitchel  6'.  ]  5,  Upon  a  bill  for  a  specific  performance  of  an  agreement 

2  Ves.  679.  for  sale  of  copyhold  lands,  the  defendant  insisted  upon  making 
the  surrender  by  attorney,  and  not  otherwise,  and  that  he  was 
ready  to  do  so.  The  plaintiff  insisted  on  his  doing  it  in  person, 
and  entered  into  proof  that  the  custom  of  the  manor  was,  that 
whoever  wanted  to  surrender  must,  unless  in  special  cases  of 
disability,  do  it  in  person.  By  a  decree  at  the  Rolls,  a  trial  was 
directed  as  to  this  custom  ;  and  on  an  appeal  to  Lord  Hardwicke, 
the  decree  was  affirmed,  because  no  court  of  justice  would  com- 
pel a  purchaser  to  accept  of  a  doubtful  title, 
surrender'  ^^'  ^^^  pcrsons  who  are  capable  of  conveying  their  estates  by 

Co.  Cop.  s.  3-1,    any  common  law  assurance,  are  also  enabled  to  surrender  their 
copyhold  estates. 

17.  [By  the  statute  1  Will.  4.  c.  65.  s.  27.  it  is  enacted,  that 
when  any  person  who  shall  have  contracted  to  sell,  mortgage, 
let,  divide,  exchange  or  otherwise  dispose  of  any  land,  (of  what- 
ever tenure,  sect.  2.)  shall  afterwards  become  lunatic  and  a 
specific  performance  of  such  contract,  either  wholly  or  so  far  as 
the  same  shall  remain  to  be  performed,  shall  have  been  decreed 
by  the  Court  of  Chancery,  either  before  or  after  such  lunacy,  it 
shall  be  lawful  for  the  committee  of  the  estate  of  such  lunatic, 
in  the  place  of  such  lunatic,  by  the  direction  of  the  Lord  Chan- 
cellor, to  convey  such  land  in  pursuance  of  such  decree,  as  the 
said  Lord  Chancellor  shall  direct. 

18.  By  the  28th  section,  the  Lord  Chancellor  is  empowered 
to  order  any  land  (section  3.)  of  the  lunatic,  to  be  sold  or  mort- 
gaged for  raising  money  for  discharging  incumbrances  on  the 
estates,  the  costs  of  the  commission  and  other  debts  of  the 
lunatic] 

Glib.  Ten.  19.   By  the  oeneral  custom,  a  husband  and  wife  may  sur- 

277.  312.  ^         .   ^  .  .... 

render  the   wife's  copyhold,   provided  the  wife  is  privately  ex- 
amined by  the  steward  ;  and  where  there  is  a  special  custom  to 
Erish  I).  Rives,     warrant  it,  a  surrender  by  the  husband  and  wife,  made  out  of 

Cro.  Eliz..  717.  .        .  ^    ,  -^     ,     n  /-   i 

4  Taunt.  294.     court,  upon  an  examination  of  the  wife,  before  two  tenants  or  the 
manor^  is  good. 
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20.  But  a  custom  for  a  married  woman  to  surrender  her  copy- 
hold lands  without  the  assent  of  her  husband,  is  void  ;  because  it 
is  contrary  to  the  general  law  and  policy  of  the  nation,  and 
would  tend  to  render  wives  independent  of  their  husbands. 

21.  Frances,  the  wife  of  William  Geary,  beino- entitled  to  a  ,^,'^^^"' "• 

■'  lyrell, 

copyhold  estate,  which  had  descended  to  her  from  her  ftUher,   2WilB.  R.i. 

was  admitted  ;  and  being  privately  examined,  surrendered  the 

estate  to  the  use  of  herself  for  life,  with  remainder  over. 

It  was  stated,  that  there  was  a  custom  in  the  manor,  that  a 
feme  covert,  seised  in  fee  of  copyhold  lands,  might  dispose  of  her 
estate  without  her  husband's  joining. 

After  several  arguments,  the  whole  Court  were  clearly  of  opi- 
nion that  this  was  a  bad  custom. 

22.  But  where  a  married  woman  lived  apart  from  her  hus-  Compton  v. 

Collinson, 

band,  under  articles  of  separation,  by  which  he  covenanted  that  i  h.  Black. 
she  should  enjoy  to  her  own  use  all  such  estates,  both  real  and 
personal,  as  should  come  to  her  during  her  coverture,  and  that 
he  would  join  in  the  necessary  conveyances  to  limit  them  to 
such  uses  as  she  should  appoint.  Afterwards,  copyholds  having 
descended  to  the  wife,  the  husband  again  covenanted  in  the 
same  manner  as  before,  that  he  would  join  in  surrendering  such 
estates  to  such  uses  as  his  wife  should  appoint.  It  was  held  by 
the  Court  of  Common  Pleas,  that  a  surrender  by  the  wife  alone 
was  good,  although  there  was  no  special  custom  to  authorize  it. 

23.  Copyhold  estates  are  not  within  the  words  or  intention  of  Tit.  36.  c.  10. 

.  .  Harrington  v. 

the  Stat.   11  Hen.  7.  c.  20. :  for  they  cannot  be  discontmued  or  Smith, 

conveyed  in  any  other  manner  than  by  surrender.     Nor  does  the  ^  ^j^^^  ^r^ 

Stat,  32  Hen.  8.  c.  28.  extend  to  copyholds,  for  the  words  of  it 

only  allude  to  estates  which  pass  by  common  law  conveyances;  Moo.  596. 

and  if  it  were  construed  to  comprehend  copyholds,  the  heir  of 

the  wife  would  become  tenant,  without  being  admitted  by  the 

lord. 

24.  Nothino;  can  be  surrendered  but  a  legal  estate.     It  is  not  Whatestate 

^  °  _  may  be  sur- 

however  necessary  that  such  legal  estate  should  be  in  possession  ;  rendeied. 

it  is  sufficient  if  it  be  vested  in  interest;  and  therefore  an  estate 

in  remainder,  or  reversion,  may  be  surrendered.     [But  devisees  Doe  v. 

.  .  .   .        Tomkins, 

of  contingent  remainders  in  a  copyhold,  not  bemg  m  the  seism,   n  East,  185 
cannot  make  a  surrender   of  their   interest,   nor   will    such   a 
surrender   operate   by    estoppel   against    the   parties    or    their 
heirs.] 

G  G  2 
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Co.  Cop.  s.  39.        25.  A  person  cannot  surrender  a  copyhold  till  he  is  himself 
li"East  246.'    admitted.  («)     And  Lord  Coke  says,  if  he  surrender  to  the  use 

of  another,  the  surrender  is  merely  void,  and  by  no  matter  ex 

post  facto  can  be  confirmed. 
Holder u.  It  has  however  been  already  stated,  that  where  a  person  gives 

Tit.  lo.'c.  4.       a  power  by  will  to  trustees  to  sell  his  copyholds,  they  may  sell 

without  being  admitted;  and  the  lord  will  be  bound  to  admit  the 

purchaser. 
Goodtitle  V.  26.  A  mere  possibility  cannot  be  surrendered  ;  and  therefore 

IViorsc 

3  Term  R.  365.  it  was  resolved  in  a  late  case,  that  a  surrender  by  the  heir  ap- 
parent of  a  copyholder,  in  the  lifetime  of  his  ancestor,  had  no 
effect  whatever,  and  did  not  even  operate  as  an  estoppel,  though 
the  heir  survived  his  ancestor. 

Til.  38.  c.  4.  27.  It  follows,  that  an  equitable  interest  in  a  copyhold  may 

be  transferred  from  one  person  to  another  without  a  surrender, 
for  otherwise  it  would  be  unalienable. 

Roer.  Vernon,        28.  The  Construction  of  a  surrender,  as  to  the  description  of 

0  ast  t.  o  .      ^^  premises  surrendered,  is  the  same  as  that  of  deeds. 

To  whose  use  a       29.  A  copyhold  estate  may  be  surrendered  to  the  use  of  any 

surrender  may  i  i         />   .    i  •  ,    ,      i  i 

be  made.  person  capable  or  takmg  an  estate  by  a  common  law  convey- 

ance ;  and  also  to  some  persons  not  capable  of  taking  by  such ' 
assurances. 

Co.  Cop.  s.  35.  30.  In  grants  at  common  law,  if  the  grantee  be  not  in  rerum 
natura,  and  capable  of  taking  at  the  time  when  the  grant  is 

1  Wat.  Cop.       made,  it  is  merely  void  ;  but  in  the  case  of  surrenders  the  law  is 

otherwise :  for  though  at  the  time  of  the  surrender  the  grantee 
be  not  in  esse,  or  not  capable  of  a  surrender,  yet  if  he  be  in  esse 
and  capable  at  the  time  of  the  admittance,  that  will  be  sufficient ; 
and  therefore  a  surrender  to  the  use  of  him  who  shall  be  heir  to 
I.  S.,  or  to  the  use  of  I.  S.'s  next  child,  or  to  the  use  of  I.  S.'s 
wife,  though  at  the  time  of  the  surrender  I.  S.  had  no  heir,  child, 
or  wife,  yet  if  afterwards  he  hath  a  child,  or  taketh  a  wife,  his 
heir,  his  child,  or  his  wife,  may  come  into  court,  and  compel  the 
lord  to  admit,  according  to  the  surrender. 
Idem  Lord  Coke  says,  the  reason  of  the  law  is  this,  because  a  sur- 

render is  a  thing  executory,  which  is  executed  by  the  subsequent 

(a)  [With  the  exception  of  the  heir  who  may  surrender  before  admittance,  upon 
discharging  the  lord's  fine,  4  Co.  22. ;  6  Wat.  Cop.  1.  [59.  244.]  ;  and  he  may  also 
devise  before  admittance,  3  Bar.  &  Adol.  664.] 
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admittance,  and  nothing  is  vested  in  the  grantee  before  the  lord 
has  admitted  him,  according  to  the  surrender ;  therefore,  if  at 
the  time  of  the  admittance  the  grantee  be  in  rerum  iiattna,  and 
able  to  take,  that  will  serve. 

31.  Lord  Ch.  B.  Gilbert  in  his  Treatise  of  Tenures  observes,  263. 
that  this  doctrine  seems  to  be  reasonable,  and  to  carry  no  incon- 
veniences with  it ;  for  it  is  not  like  a  grant  at  common  law  ;  for 
there,  if  there  be  nobody  to  take,  the  grant  is  void,  because  the 
estate  must  be  somewhere,  and  the  grant  puts  it  out  of  the 
grantor.  But  in  the  case  of  a  surrender,  there  is  no  inconve- 
nience at  all;  for  the  surrenderee  has  nothing  till  admittance, 
the  estate  being  in  the  surrenderor.  But  then  it  seems,  that  if 
the  surrenderee  be  not  in  esse  before  the  admittance,  the  sur- 
render will  be  void  :  this  seems  to  be  implied  by  Lord  Coke ;  for 

he  says,  that  if  at  the  time  of  the  admittance  the  grantee  be  in 
rerum  natura,  that  will  serve  ;  which  implies  that  the  admittance 
is  to  be  made  after  the  usual  manner  ;  not  that  the  admittance 
shall  be  put  off  till  there  be  such  a  person  :  for  if  the  person  to 
whom  the  surrender  was  made  should  ever  come  in  esse,  then  the 
admittance  time  would  be  eternally  put  off,  the  old  surrender 
would  stand  good,  and  nobody  be  able  to  dispose  of  the  copy- 
hold estate. 

32.  A  surrender  to  an  infant  in  ventre  matrisis  good,  upon  the  Gilb.  Ten.  264. 
same  principle, 

33.  It  was  resolved  in  27  &  28  Eliz,,  that  a  man  may  surren-  Bunting  v. 
der  a  copyhold  to  the  use  of  his  wife,  because  the  husband  does  4  Rep°.  29'a. 
not  make  it  immediately  to  his  wife,  but  by  two  means,  5c77.  by  ^°'  ^°^'  ^'  "^• 
surrender  of  the  husband  to  the  lord  to  the  use  of  the  wife, 

and  by  admittance  of  the  lord  to  the  wife,  according  to  the 
surrender. 

34.  A  wife  may  also,  where  the  custom  authorizes  it,  surrender  Idem. 
her  copyhold  estate  to  the  use  of  her  husband. 

35.  Lord  Coke  says,  it  is  not  necessary  that,  upon  surrenders  Idem. 
of  copyholds,  the  name  of  the  party  to  whose  use  the  surrender 

is  made  be  precisely  set  down,  if  by  any  manner  of  circumstance 
the  grantee  may  be  certainly  known.  And  therefore  a  sur- 
render made  to  the  Lord  Archbishop  of  Canterbury,  or  to  the 
Lord  Mayor  of  London,  or  to  the  sheriff  of  Norfolk,  without  Doe  v.  Water- 

•^  ,  .      ,     .     .  •  1  ,       1"°'  3  Barn.  & 

mentioning  either  then'  christian  name  or  surname,  is  good  enough.  Aid.  149. 
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Vide  Tit.  38. 
ch.  4. 

Presentment. 


2  Ves.  302. 


Gilb.  Ten.  278. 


1  Inst.  62  h) 
4  Rep.  29  b. 


Frosel  v. 
Welsh, 
Cro.  Ja.  403. 


Admittance. 


Tit.  10.  c.  2. 
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So  the  surrender  to  the  use  of  the  next  of  blood  of  the  wife,  or 
brother  or  sister  of  the  surrenderor,  he  having  but  one  brother 
or  sister,  will  be  good. 

3(j.  A  person  may  also  surrender  his  copyhold  to  the  use  of 
his  will. 

37.  By  the  general  custom  of  copyholds,  all  surrenders  made 
in  court  must  be  presented  by  the  homage  or  jury  :  and  where 
surrenders  are  made  out  of  court,  they  must  be  presented  at  the 
next  court  which  is  held  after  such  su  render  is  made:  but 
in  some  manors  more  time  is  allowed  for  presenting  surrenders. 

38.  It  seems,  that  presentment  of  a  surrender  in  court  is  only 
by  way  of  instruction,  to  give  the  lord  notice  of  the  surrender. 
But  a  presentment  is  not  of  absolute  necessity  :  for  if  the  lord 
does  not  require  a  presentment  to  be  made,  and  proceeds  without 
it,  any  subsequent  act  of  his  which  shows  his  assent  to  the  sur- 
render, will  be  sufficient. 

39.  A  surrender  is  good  though  the  surrenderor  dies  before  it 
is  presented,  provided  it  be  presented  within  the  time  required 
by  the  custom.  And  so  it  is  if  the  persons  to  whom  the  surren- 
der is  made,  die  before  presentment. 

40.  Copyhold  lands  were  surrendered  to  two  tenants  out  of 
court,  who  died  before  presentment.  It  was  held,  that  the 
surrender  was  good,  and  might  be  presented  at  the  next  court, 
by  any  other  copyholder  of  the  manor. 

41.  When  a  surrender  is  duly  presented  in  court,  by  the 
homage  or  jury,  the  lord,  by  his  steward,  grants  the  copyhold 
which  has  been  surrendered  and  presented,  to  the  person  to 
whose  use  it  was  surrendered,  and  thereupon  admits  him  tenant 
to  the  copyhold  ;  and  the  grant  and  admittance  is  entered  on 
the  court-rolls  of  the  manor,  in  the  followino-  words: 

42.  "And  the  said  C.  D.  being  present  in  court  in  his  own 
proper  person,  prayed  to  be  admitted  tenant  to  all  and  singular 
the  said  last-mentioned  premises,  according  to  the  form  and  effect 
of  the  said  surrender  :  to  whom  the  lord  of  the  said  manor,  by  his 
said  steward,  granted  seisin  thereof  by  the  rod,  to  hold  to  him 
the  said  C.  D.  and  his  heirs  for  ever,  at  the  will  of  the  lord, 
according  to  the  custom  of  the  said  manor,  by  the  rents,  duties, 
and  services,  therefore  due  and  of  right  accustomed.  And  he 
was  admitted  tenant  thereof  in  form  aforesaid  ;  gave  to  the  lord 
for  a  fine  five  shillings,  and  made  his  fealty." 
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43.  It  has  been  stated  in  Title  X.  Copyhold,  that  every  copy-  C.2. 
hold  estate  is  held  by  a  grant  from  the  lord.     But  in  the  case  of 

a  sale  or  descent  of  a  copyhold,  no  separate  grant  is  made  to  the 
parchaser  or  heir,  the  grant  being  inserted   in  the  admittance.  4  Rep.  22b. 
From  which  it  has  been  held,  that  the  admittance  may  be  pleaded 
by  way  of  grant. 

44.  Lord  Coke  says,  in  admittances  upon  surrenders,  the  lord   Co.  Cop.  s.  41. 
to  no  intent  is  reputed  as  owner,  but  wholly  as  an  instrument; 

and  the  party  admitted  shall  be  subject  to  no  charges  or  incum- 
brances of  the  lord  ;  for  he  claims  his  estate  under  the  party  that 
made  the  surrender  ;  and  in  a  plaint  in  the  nature  of  a  writ  of 
entry  in  the  per,  he  shall  be  supposed  in  i\\ej)er  by  him,  not  by 
the  lord. 

45.  The  acceptance  of  the  new  tenant  by  the  lord,  constitutes  Gilb.  Ten.  282. 
the  essence  of   an  admission,   all  the   rest   is  mere   form  ;  and 

therefore  any  act  of  the  lord  showing  his  consent  to  the  surren- 
der, amounts  to  an  implied  admittance  ;  but  still  the  admission 
must  be  regularly  entered  on  the  court-rolls. 

46.  The  mere  acceptance  of  a  surrender  by  the  steward,  and 
the  entry  thereof  in  the  court-rolls,  with  the  delivery  of  a  copy 
of  such  entry  to  the  surrenderee,  will  not  amount  to  an 
admittance. 

47.  A  copyholder  surrendered  out  of  court,  according  to  the  RawUnson  v. 

Gr66n 

custom  of  the  manor,  and  the  surrender  was  presented  at  the  Poph.'i27. 
next  court,  and  an  entry  thereof  made  by  the  steward  thus, — 
Compertum  est  per  homagium,  S^c;  but  there  was  no  admittance. 
It  was  determined,  that  this  entry  on  the  rolls  did  not  amount 
to  an  admittance.  I.  Because  the  acceptance  of  the  present- 
ment by  the  steward  from  the  homage  was  no  more  than  what 
he  was  bound  to  do,  as  being  Judge  of  the  court.  II.  Because 
the  entry  of  it  on  the  roll  was  but  an  office  of  duty,  being  but 
evidence  to  the  court,  as  also  to  him  to  whose  use  the  surrender 
was  made  ;  and  so  was  the  delivery  of  the  copy  to  the  surren- 
deree. But  none  of  these  things  did  imply  the  consent  of  the 
lord  that  the  cestui  que  use  should  be  admitted  to  have  the  land 
according  to  the  surrender;  and  all  these  things  together  did  not 
imply  an  admittance ;  for  all  of  them  might  be  done,  though  no 
admittance  were  in  the  case. 

48.  It  has  been  stated,  that  the  admittance  of  a  tenant  for  Tit.  lo.  c.  4. 
life  is  an  admittance  of  the  persons  in  remainder ;  because  the  5  Easj  522!^^' 
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estate  for  life  and   the  remainder   only  constitute   one   estate  of 
inheritance. 
2  Term  R.  484.       49.  A  mandamus  will   be  granted  by  the  Court  of   King's 
4  Burr.  1961.      -^^^^1^  ^^  Compel   the  lord  of  the  manor  to  admit  a  person,  to 

whom  a  copyhold  has  been  surrendered. 

Who  may  50.  We  have  seen   that  in  the  case   of  voluntary  grants  of 

Tirlo  c.  2.       copyholds,  every  lord  of  a  manor /^ro  tempore  may  make  such 

grants,  and  admittances  inconsequence  thereof:  but  in  the  case 

of  admittances   ui)on  surrenders,  this  doctrine  is  carried  still 

1  Inst.  59  b.        further,  because  the  lord  is  only  deemed  an  instrument  to  admit 

Co^Cop".^s.''4i.    the  cestui  gue  use,  and  no  more  passes  to  the  lord  than  is  neces- 

1  Wat.  Cop.       ^       ^Q  ggj.yg  ^jjQ  limitation  of  a  use  :  so  that  no  respect  is  had 

to    the   quantity   or  quality  of  his    estate  in  the    manor;    tor 

whether  it  be  by  right  or  by  wrong,  admittances  made  by  him 

can  never  be  called  in  question  on  account  of  any  defect  in  lus 

title,  because  they  are  judicial  acts,  which   every  lord  is  bound 

to  do. 

The  adn.itance         51.  As  the  lord  has  oiily  a  customary  power  to  make  admit- 

mglo^'iirsur-'^"   tances,  according  to  the  terms  of  the  surrender,  and  is  nothing 

^J^'^^^y*        A.     more  than  a  mere  instrument:  it  follows,  that  if  there  be  any 

Co.  Cop.  s,  41.  Ill 

variance  between  the  admittance  and  the  surrender,  either  in  the 
person,  the  estate,  or  the  tenure,  or  in  any  other  point,  the  ad- 
mittance is  good,  so  far  as  the  lord  has  executed  his  power  ;  but 
where  he  exceeds  it,  he  acts  without  authority,  and  therefore  the 
excess  is  void. 

Idem.  52.  Thus,  Lord  Coke  says,  if  A  surrenders  to  the  use  of  I.  S. 

^^'     '  for  life,  and  the   lord  admits  him  in   fee,  an  estate  for  life  only 

passes.       So   if   a  person   surrenders   without   mentioning  any 

certain  estate :  because  by  implication  of  law  an  estate  for  life 

Vide  infra.  only  passes  ;  though  the  lord  admits  in  fee,  no  more  passes  than 
the  implication  of  law  will  warrant.  If  a  person  surrenders  with 
the  reservation  of  a  rent,  and  the  lord  admits,  not  reserving  any 
rent,  or  reserving  a  less  rent  than  was  reserved  on  the  surrender, 
the  admittance  would  be  wholly  void :  but  if  the  lord  reserved 
a  greater  rent,  then  would  the  reservation  be  void  only  for  the 
surplusage  ;  and  the  admittance  so  far  good,  as  it  agreed  with 
the  surrender.  If  a  surrender  was  made  upon  condition,  and 
the  lord  omitted  the  condition,  the  admittance  would  be  wholly 
void  ;  but  if  the  surrender  was  absolute,  and  the  lord's  admit- 
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tance  condition.)!,  the  condition  would  be  void,  and  the  admit- 
tance, in  all  other  respects,  rrood. 

53.  A  surrender  and   admittance,  when  made  pursuant  to  the  Kffectofa 

,,   ,,  ,Y-     .       11  x  f       ■  surrender  and 

custom  ot  the  manor,  operate  as  ertectually  m   transternng  a  admittance, 
copyhold  estate,  as  a  feoffment  or  any  other  common  law  assur- 
ance can  operate  in  transferring  an  estate  of  freehold. 

54.  It  is  laid  down  by  Lord  Coke,  that  a  surrender,  where  by  Co.  Cop.  s.39. 
a  subsequent  admittance  the  grant  is  to  receive  its  perfection 

and  confirmation,  is  rather  a  manifesting  of  the  grantor's  inten- 
tion, than  of  passing  awav  any  interest  in  tlie  possession  ;  for, 
till  admittance,  tiie  law  takes  notice  of  the  grantor  as  tenant, 
and  he  shall  receive  the  profits  of  the  hind  to  his  own  use,  and 
shall  discharge  all  services  due  to  the  lord  ;  yet  the  interest  is  in 
him  but  secunihoii  quid,  and  not  absolutely,  for  he  cannot  pass 
away  the  land  to  any  other,  or  make  it  subject  to  any  other  in- 
cumbrance than  it  was  subject  to  at  the  time  of  the  surrender  : 
neither  in  the  grantee  is  any  manner  of  interest  invested  before 
admittance ;  for  if  he  enter,  he  is  a  trespasser,  and  punishable  in 
trespass  ;  and  if  he  surrender  to  the  use  of  another,  the  surrender 
is  merely  void,  and  by  no  matter  ex  post  facto  can  be  confirmed. 
But  though  the  grantee  hath  but  a  possibility  upon  the  surren- 
der, yet  this  is  such  a  possibility  as  is  accompanied  with  a  cer- 
tainty ;  for  the  grantee  cannot  possibly  be  deluded  or  defrauded 
of  the  effect  of  his  surrender,  and  the  fruits  of  his  grant :  for  if 
the  lord  refuse  to  admit  him,  he  is  compellable  to  do  it  by  a 
subpcena  in  Chancery  ;  and  the  grantor's  hands  are  ever  bound 
from  the  disposing  of  the  land  any  other  way,  and  his  mouth  is 
ever  stopped  from  revoking  or  countermanding  his  surrender. 

55.  This  doctrine  has  been  in  some  degree  altered  by  deter-  The  admittance 
minations,  in  which  it  has  been  established  that  the  surrender  is  the  surrender. 
the  substantial  part  of  the  conveyance,  and  a  complete  execu- 
tion of  the  contract,  as  between  the  vendor  and  vendee  ;   that 

the  admittance  must  be  pursuant  to  the  surrender,  and  conse- 
quently must  relate  to  it ;  but  that  the  estate  of  the  surrenderee 
is  complete  to  many  purposes,  before  admittance. 

56.  Thus  Lord  Coke,  in  his  Comment  on  Littleton,  says,  if  i  Inst.  59  b. 
two  joint  tenants  be  of  copyhold  lands  in  fee,  and  one  out  of  Porter,  ' 
court,  according  to  the  custom,  surrenders  his  part  to  the  use  of  j  \v  .^'n 
his  last  will,  and  devises  it  to  a  stranger  in  fee,  and  dies,  and  at  104. 

the  next  court  the  surrender  is  presented,  by  the  surrender  and 
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presentment  the  jointure  was  severed  ;  for  by  relation  the  estate 
of  the  land  was  bound  by  the  surrender. 

57.  In  ejectment  a  special  verdict  was  found,  viz.  a  custom 
that  the  tenants  of  the  manor,  having  a  mind  to  alien,  might 
surrender  into  the  hands  of  two  copyholders,  &,c. :  that  Scot, 
being  a  copyholder  in  fee,  did  surrender,  &,c.  to  the  use  of  the 
plaintiff  in  fee,  and  died,  leaving  his  wife,  who  claimed  her  free 
bench  by  the  custom  :  that  at  the  next  court  the  surrender  was 
presented,  and  thereupon  the  plaintiff  admitted.  The  question 
was,  whether  the  surrenderee,  or  the  wife,  for  her  free  bench, 
should  have  the  lands. 

It  was  adjudged  for  the  plaintiff:  for  the  wife's  title  did  not 
commence  till  after  the  death  of  the  husband,  and  then  only  to 
those  lands  of  which  he  died  seised.  But  the  plaintiff's  title 
began  by  the  surrender,  for  the  admittance  related  to  that;  and 
that  the  case  of  the  two  joint  tenants,  1  Inst.  59.  b.  ruled  this 
case. 

58.  In  consequence  of  these  principles,  it  was  resolved  in  a 
modern  case,  that  where  a  free  copyhold  was  surrendered  to  a 
man  and  his  heirs,  who  died  before  admittance,  his  widow  was 
entitled  to  free  bench. 

59.  Richard  Kent  being  tenant  in  fee  simple  of  the  premises 
in  question,  which  were  held  by  copy  of  court-roll  according  to 
the  custom  of  the  manor,  but  not  expressed  to  be  at  the  will  of  the 
lord,  contracted  to  sell  the  same  for  a  valuable  consideration  to 
John  Atkins,  and  surrendered  them  out  of  court  to  the  use  of 
the  said  John  Atkins  and  his  heirs,  who  entered  into  possession. 
John  Atkins  died  without  being  admitted,  and  before  the  surren- 
der was  presented,  no  court  having  been  held  till  after  his  death. 
The  custom  of  the  manor,  with  respect  to  the  widow's  estate 
was,  that  if  the  husband  died  seised,  his  widow  had  a  right  to 
be  admitted  to  the  land  as  her  free  bench  during  her  widow- 
hood. The  question  was,  whether  the  widow  was  entitled  to  free 
bench. 

It  was  argued  for  the  heir  at  law  of  John  Atkins  that  the 
custom  under  which  the  widow  claimed,  and  which  was  free 
bench,  was  considered  by  all  authorities,  particularly  Hobart,  181 . 
as  a  part,  fruit,  or  excrescence  out  of  the  estate  of  her  husband  : 
it  was  in  fact  the  estate  of  the  husband,  which,  for  the  benefit  of 
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the  widow,  was  said  to  have  continuance  after  his  death,  for  a 
period  of  time  prescribed  by  the  particular  customs  of  particular 
manors;  in  some,  during  the  widow's  hfe ;  in  others,  during  her 
widowhood  only.  To  have  continuance,  it  must  first  exist ;  but 
it  did  not  exist  till  the  husband  was  a  complete  copyholder ; 
and  he  was  not  a  complete  copyholder  till,  in  the  language  of 
the  custom,  he  was  seised. 

For  the  true  idea  of  seisin,  resort  must  be  had  to  the  ancient 
system  of  feudal  tenures  :  by  that  system,  seisin  was  a  technical 
expression  to  describe  the  completion  of  the  investiture  by  which 
the  tenant  was  admitted  into  the  tenure,  and  without  which  no 
freehold  could  be  constituted  or  pass :  sciendum  est  feudum  sine 
investiturd  nullo  modo  conslitui  posse.  Without  this  seisin,  no- 
thing more  tiian  a  naked  possession  was  acquired.  In  the  con- 
veyance of  freeholds,  where  it  was  by  feoffment,  the  investiture 
was  completed  by  livery  :  in  the  conveyance  of  copyholds,  after 
surrender,  it  was  completed  by  admittance.  And  no  case  was  to 
be  found  where  admittance  was  not  deemed  as  necessary  to 
complete  the  investiture  in  the  conveyance  of  a  copyhold,  as 
livery  was  of  a  freehold,  where  it  passed  by  feoffment ;  or  as  en- 
rolment, where  it  was  conveyed  by  bargain  and  sale. 

Upon  these  principles,  therefore,  that  no  estate  of  this  sort 
could  pass  unless  the  investiture  was  completed,  and  that  the 
investiture  could  not  be  completed  without  admittance,  it  was 
insisted  that  John  Atkins  did  not  die  seised,  and  therefore  that 
his  widow  was  not  within  the  custom  :  that  she  had  no  right  to 
be  admitted  under  it,  and  for  that  reason  could  have  no  right  to 
retain  the  premises  against  the  heir. 

On  the  other  side  it  was  contended  for  the  widow,  that  if  the 
death  of  the  cestui  que  use  before  admittance  did  not  alter  the 
nature  of  the  estate  transferred  by  the  surrender,  the  widow 
must  have  the  same  title  as  if  the  husband  had  been  admitted  : 
and  if  the  admittance  had  a  relation  to  the  time  of  the  sur- 
render in  all  respects,  and  even  so  far  as  to  defeat  all  mesne 
acts  between  the  surrender  and  the  admittance,  it  would  follow 
that  the  admittance  of  the  heir  must  have  relation  back  to  the 
time  of  the  surrender,  so  as  to  give  the  cestui  que  use  a  complete 
title,  and  to  give  his  estate  all  the  incidents  which  would  have 
accompanied  it,  if  they  had  happened  at  the  same  moment ;  and 
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consequently  tliat  the  widow,  who  would  have  been  entitled  if 
they  had  in  fact  so  happened,  should  have  a  right  to  the  fiction 
of  law,  especially  against  the  heir. 

Lord  Mansfield  delivered  the  opinion  of  the  Court.  He  said 
the  que><tion  was,  wliether  the  heir  of  the  surrenderee,  who  died 
before  admittance,  sliould  avoid  the  free  bench,  or  customary 
dower  of  the  widow,  because  he  died  before  admittance.  In  this 
case  the  contract  was  for  a  purchase  and  sale  ;  the  surrender  was 
the  substantial  part  of  the  conveyance,  and  a  com{)Iete  execution 
of  the  contract,  as  between  the  vendor  and  vendee.  The  sur- 
render and  admittance  were  different  parts  of  the  same  convey- 
ance ;  the  formal  effectuated  the  substantial  part,  and  therefore 
must  relate  to  it;  both  together  made  but  one  conveyance.  The 
admittance  must  be  pursuant  to  the  surrender,  and  consequently 
must  operate  as  from  the  date  of  it. 

Ante,  s.  57.  He  cited  the  case  of  Benson  v.  Scot,  and  the  case  in  1  Inst. 

59.  h.     He  said,  it  was  laid  down  that  the  lord  was  only  an  in- 

4  Rep.  49  b.  strument :  that  after  admittance  the  surrenderee  was  in  by  him, 
who  made  the  surrender :  that  although  the  surrenderor,  or  the 
tenants  by  whose  hands  the  surrender  was  niade,  died,  yet  ])re- 
sentment  and  admittance  afterwards  was  good  :  and  where  he  to 
whose  use  the  surrender  was  made,  died  before  admittance,  his 
heir  should  be  admitted.     The  true  reason  was  drawn  from  the 

Tit.  Copyhold     context,  and  given  in  Bacon's  Ab. — "  for  upon  admittance  the 

(G.)  s.  8.  estate  is  in  cestui  que  use,  from  the  time  of  the  surrender,  by 

7'e/atio)i." 

1  Roll.  Ab.  That  Moore's  case,  Trin.  40  Eliz.  referred  to  by  Justice  Nevv- 
627.  pi.  9.          diaate  in  the  case  of  Blunt  v.  Clarke,  was  not  stated,  nor  did  it 

appear  what  the  question  was.  The  proposition  in  Roll's  Ab. 
that  the  heir  being  admitted  is  in  by  the  lord,  and  not  by  him 
that  made  the  surrender,  was  contrary  to  truth,  and  to  all  the 
authorities :  the  lord  was  a  mere  instrument,  and  could  not  vary 
from  the  surrender.  And  in  the  same  case  of  Blunt  v.  Clarke, 
reported  afterwards  in  the  same  book,  Glynn,  Ch.  Just,  says — 

2  Sid.  61.  "  If  a  man  seised  of  copyholds  in  borough  english,  surrenders  to 

the  use  of  J.  S.  and  his  heirs,  and  J.  S.  dies  before  admittance, 
leavinor  two  sons,  the  younger  of  them  shall  have  the  land,  be- 
cause he  is  in  by  descent,  or  at  least  by  force  of  the  first  sur- 
render, and  so  in  nature  of  a  descent." 

That  it  was  said  in  the  Treatise  of  Tenures  asciibed  to  Lord 
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Ch.  B,  Gilbert,  and  he  supposed  written  by  him,  that  this  opi- 
nion seemed  to  be  very  reasonable,  "  for  heirs  was  certainly  there 
a  word  of  limitation,  and  not  of  purchase,  and  certainly  there  is 
as  much  reason  to  adjudge  the  heir  in  by  descent  here,  as  there 
is  to  adjudge  an  heir  in  by  descent  where  a  recovery  was  had 
against  the  ancestor,  but  not  executed  till  after  his  death ;  be- 
cause the  use  might  have  vested  during  the  life  of  the  ancestor; 
and  because  the  execution  hath  a  retrospect.  And  in  truth,  the 
case  of  a  surrender  is  just  the  same  ;  for  admittance  might  have 
been  in  the  life  of  the  ancestor,  and  when  it  was  had  it  had  a  re- 
trospect." 

That  with  this  reasoning  the  Court  agreed,  and  were  of  opi- 
nion, that  upon  admittance  the  heir  was  in  by  descent  from  the 
surrenderor,  to  which  the  admittance  related. 

The  lessor  of  the  plaintiff  in  this  case  was  expressly  admitted 
as  heir.  The  law  cast  the  free  bench  on  the  widow,  just  as  it 
cast  the  descent  upon  the  heir.  The  admittance  by  relation 
made  her  husband  seised  from  the  date  of  the  surrender. 

There  was  no  rule  better  founded  in  law,  reason,  and  conve- 
nience than  this, — "That  all  the  several  parts  and  ceremonies 
necessary  to  complete  a  conveyance  shall  be  taken  together  as 
one  act,  and  operate  from  the  substantial  part,  by  relation." 
Livery  related  to  the  feoffment;  enrolment  to  the  bargain  and 
sale  ;  a  recovery  to  the  deed  which  leads  the  uses  ;  so  admittance 
should  relate  to  the  surrender,  especially  when  it  was  a  sale  for 
a  valuable  consideration,  as  in  this  case. 

The  title  was  not  complete  till  admittance,  and  to  the  lord  it 
was  material  in  respect  of  his  fine ;  but  as  between  the  parties, 
the  vendor  and  vendee,  the  admittance  was  mere  form.  This 
agreement  was  executed,  and  the  land  bound  by  the  surrender. 
The  lord  was  compellable  by  mandanms,  or  decree,  to  admit;  the 
vendor,  his  widow,  his  heir,  and  all  claiming  under  him,  were 
concluded  from  saying,  after  admittance,  that  the  land  did  not 
pass  from  the  day  of  the  surrender.  Upon  this  ground  the  lessor 
of  the  plaintiff  claimed  the  inheritance  whereof  his  brother  died 
seised  ;  it  should  not  be  in  his  mouth  to  say,  against  the  widow, 
that  his  brother  did  not  die  seised.     Judgment  for  the  widow. 

CO.  The  doctrine  laid  down  by  Lord  Mansfield  in  the  preced-  Holdfast «. 
ingcase  has  been  fully  confirmed  by  a  subsequent  determination  j  ^erm"R.600. 
of  the  Court  of  King's  Bench,  in  which  it  was  held,  that  the  title 
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to  copyhold  lands  relates  back  from  the  time  of  the  admittance 
to  the  surrender,  as  against  all  persons  but  the  lord  ;  so  that  the 
surrenderee  may  recover  in  ejectment  against  the  surrenderor 
[or  other  person,]  on  a  demise  laid  between  the  times  of  the  sur- 
render and  admittance. 

61.  Copyhold  estates  may  not  only  be  surrendered  to  the  use 
of  another  person  absolutely,  but  also  upon  condition  that  if  the 
surrenderor  pay  the  surrenderee  a  particular  sum  of  money  on  a 
given  day,  the  surrender  shall  be  void;  and  in  all  cases  of  this 
kind,  the  surrenderor  continues  to  be  the  legal  tenant  till  the 
mortgagee  is  admitted. 

62.  It  is  said  by  Lord  Hardwicke,  that  mortgages  of  copy- 
holds were  constantly  in  the  following  manner  : — A  conditional 
surrender  was  made  ;  and  if  that  surrender  was  not  presented, 
the  general  custom  of  the  manor  being  that  it  became  void,  a 
new  surrender  was  made;  and  the  lord  did  not  become  entitled 
to  a  fine  on  these  surrenders,  because  they  were  only  intended 
as  a  pledge  for  securing  the  repayment  of  the  money  advanced. 

63.  If  the  person  to  whose  use  the  surrender  is  made  is  ad- 
mitted, he  thereby  acquires  the  legal  estate  ;  and  upon  payment 
of  the  money,  he  must  surrender  back  the  premises  to  the  mort- 
gagor. [But  if  the  condition  is  not  broken,  and  the  money  paid 
within  the  prescribed  time,  the  surrender  becomes  ipso  facto 
void.] 

64.  In  the  case  of  a  mortgage  of  a  copyhold,  the  equity  of 
redemption  will  follow  the  custom  as  to  the  legal  estate,  as  it 
does  in  borough  english  lands;  which,  if  mortgaged,  the  equity 
of  redemption  will  descend  to  the  youngest  son,  to  whom  the 
lecial  estate  would  have  descended. 

65.  Although  a  surrender,  by  way  of  mortgage,  be  not  pre- 
sented, yet  it  will  be  a  lien  on  the  estate  in  equity  ;  and  will  be 
good  against  the  assignees  of  a  bankrupt. 

ijQ.  A  mortgagee  of  a  copyhold  will  not  be  allowed  to  tack  a 
judgment  debt  to  that  due  upon  the  mortgage,  because  copy- 
holds are  not  subject  to  an  execution  upon  a  judgment. 

67.  Upon  a  bill  by  the  heir  of  the  mortgagor,  to  redeem  a 
mortgage  of  copyhold  lands,  upon  payment  of  the  principal  and 
interest  due,  the  defendant  insisted  to  have  a  judgment,  which 
had  been  assigned  to  him,  first  satisfied,  before  the  plaintiff 
should  be  let  in  to  redeem. 
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Lord  Harcourt  said,  copyhold  lands  were  not  liable  to  a  judg- 
ment, and  therefore  the  judgment  should  not  be  tacked  to  the  Tit.  15.  c.  5. 
mortgage  in  this  case  ;  but  the  plaintiff  should  redeem  upon  pay- 
ment of  what  was  due  on  the  mortgage,  without  satisfying  the 
judgment. 

68.  Where  a  third  mortgage  is  made  of  a  copyhold  to  the 
steward  of  the  manor,  he  shall  not,  by  purchasing  in  the  first 
mortgage,  gain  a  priority  over  the  second  ;  because,  as  steward, 
he  must  have  had  notice  of  it. 

69.  A.  being  a  copyholder  in  fee,  mortgaged  his  copyhold  by  Brothers «. 

Hence, 

surrender  to  B.,  who  was  admitted  by  J.  S.  the  steward  of  the  Fitzgib.  11 8. 
manor.      Afterwards,  A  mortgaged  the  same   copyhold  to  D., 
and  afterwards  to  the  steward  of  the  manor  himself,  who  then 
purchased  in  the  first  mortgage. 

Lord  King  decreed  that  J.  S.  the  steward,  by  the  purchase  in 
of  the  first  incumbrance,  should  not  postpone  the  middle  mort- 
gagee, but  that  he  should  be  satisfied  in  order  of  priority,  after 
the  first  mortoaoe  discharoed,  since  J.  S.  must  have  had  notice 
of  the  mesne  mortgage  at  the  time  of  the  mortgage  made  to 
him,  he  being  steward  of  the  manor  when  D.  was  admitted. 

70.  A  mortgagee  who  is  not  in  possession  may  bring  his  bill  2  Atk.  lOl. 
ao-ainst  a  mortoauor,   before  admittance,  for  a  decree  of  fore- 
closure  ;  and  after  he  has  obtained  such  a  decree  may  bring  his 
ejectment  for  the  possession  of  the  mortgaged  piemises. 

71.  A  surrender  of  a  copyhold  estate  will  not  destroy  a  con-  A  surrender  will 

'  •'  •"  not  destroy  a 

tingent  remainder  limited  thereon,  because  the  legal  freehold,  contingent 

,.,..,,,.,,  ,  ,  •     ,  remainder. 

which  IS  in  the  lord,  will  support  such  remainder.  Xit.  16.  c.  6. 

72.  Thus,  where  copyhold  estates  were  devised  to  A.  for  life,  ^^^^^gg"' 
remainder  to   his  first  and  other  sons  in  tail.  Sec,  remainder  to  jviildmay «. 
B.  in  fee;  A.  before  he  had  any  sons  born,  bought  the  reversion  2\"em.243. 
of  B.,  and  had  it  surrendered  to  his  (A.'s)  own  use,  thinkino-  by  J\ '"''^^'' ^^^' 

'  _  °      •'    3  rres.  Con. 

that  means  to  merge  his  estate  for  life,  and  so  destroy  the  contin-  399.402. 
gent  remainder  to  his  first  and  other  sons. 

It  was  however  agreed,  that  this  surrender  of  the  reversion 
would  not  bar  the  son,  because  the  freehold  and  inheritance 
were  in  the  lord ;  for  there  was  not  the  like  inconvenience  as  in 
freehold  estates  at  common  law,  in  respect  of  the  contingent  re- 
mainders, where  there  was  nobody  against  whom  to  bring  a 
praicipe. 

73.  Lord  Ch.  B.  Gilbert  says,  "Copyholder  for  life,  remainder  Ten.  244. 
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to  another  in  fee,  the  first  copyholder  commits  a  forfeiture,  he  in 

1  Wat.  Cop.       remainder  shall  not  enter,  but  the  lord  shall  hold  it  durinqj  the  life 
197. 

of  the  first  copyholder ;  for  copyhold  estates  are  not  like  those  at 

common  law,  for  in  copyhold  cases  the  remainder  is  to  commence 
after  the  death  of  tenant  for  life,  and  not  after   his  estate  or 
interest  is  gone." 
265.  74.  In  a  subsequent   page,   he   says,  "  It  is   made   a    doubt 

whether,  by  the  destruction  of  the  particular  estate,  the  remain- 
der that  is  in  contingency  be  destroyed.  As  to  this  point  we 
ought  to  distinguish,  for  it  seems  some  are,  and  some  are  not ; 
as,  for  example,  if  an  estate  be  given  to  a  copyholder  for  life,  the 
remainder  to  the  right  heirs  of  J.  S.,  if  the  tenant  for  life  die, 
leaving  J.  S.,  there  it  seems  clear  that  the  remainder  is  destroyed  ; 
for  it  cannot  take  effect,  as  by  the  limitations  it  ought.  But 
then,  if  tenant  for  life  in  that  case  had  committed  a  forfeiture, 
or  made  a  surrender  and  then,  living  tenant  for  life,  J.  S.  had 
died,  it  seems  to  be  very  clear  that  his  right  heir  might  take  ; 
for  his  estate  in  remainder  was  not  to  take  effect  after  the  deter- 
VideFearne,      mination  of  the  interest  of  tenant  for  life,  but  after  his  death  ; 

and  when  that  happened,  he  was  capable  to  take." 
A  surrender  and       75.  Where  a  copyhold  has  descended  ex  i^arlc  maiernu,  a  sur- 
alters  the  render  and  re-surrender  will  alter  the  descent,  and  make  them 

descent.  descendible  to  the  heirs  ex  parte  pater ua. 

Doer. Morgan,  76.  A  person  being-  seised  in  fee  of  a  copyhold  estate,  which 
103^™  ^^'  ^^d  descended  to  him  ex  parte  ?natenin,  surrendered  it  to  the  use 
of  himself  and  his  assigns  for  life,  remainder  to  the  use  of  such 
persons,  and  for  such  estates,  as  he  should  by  deed  or  will 
direct.  He  afterwards  surrendered  to  the  use  of  a  mortgagee, 
in  fee,  who  was  admitted.  The  mortgagor  paid  the  mortgage 
money ;  and  the  heir  of  the  mortgagee,  who  was  an  infant,  by 
virtue  of  an  order  from  the  Court  of  Chancery,  surrendered  the 
premises  into  the  hands  of  the  lord,  to  the  use  of  the  mort- 
gagee, who  was  admitted. 

Lord  Kenyon  held  this  to  be  like  a  feoffment  and  re-enfeoff- 

ment,  which  it  had  long  been  settled,  broke  the  line  of  descent, 

and   consequently  the   heir   ex  parte  paternd  was  entitled   to 

recover. 

Construction  77.  The  Same  rules  are  adopted  in  the  construction  of  sur- 

Vide  Tit.  32!      renders  as  in  that  of  grants;  and  therefore,  where  a  particular 

^'  "^^^  thino-  is  once  sufficiently  ascertained  by  some  circumstance  be- 
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longing  to  it,  the  addition  of  an  allegation  mistaken  or  false 
respecting  it,  will  not  frustrate  it;  but  where  the  surrender  is  in 
general  terms,  there  the  addition  of  a  particular  circumstance 
will  operate  by  way  of  restriction  and  modification  of  such 
surrender. 

78.  Thomas  Earl  of  Strafford  having;  several  customary  tene-  ^^^  ^-  Vemon, 

"  .    ^  5  East,  51. 

ments  held  of  the  manor  of  Wakefield,  some  of  which  were 
compounded  and  others  uncompounded,  surrendered  to  the  use 
of  his  will  all  and  singular  the  lands,  tenements,  8cc.  whatsoever 
in  the  manor,  which  he  held  of  the  lord  by  copy  of  court-roll,  in 
whose  tenure  or  occupation  soever  the  same  were,  being  of  the 
yearly  rent  to  the  lord  in  the  whole  of  4/.  10s.  8|c?.,  and  com- 
pounded for.  It  was  held,  that  the  words  and  compounded  for  ^ 
restrained  the  operation  of  the  surrender  to  that  description  of 
copyholds  then  belonging  to  the  surrenderor,  and  that  the  words 
being  of  the  yearly  rent,  &c.,  which  were  not  referable  to  any  Goodrightu. 
actual  amount  of  the  rents,  either  compounded  or  unconipounded,  n  Eiit,  58. 
though  much  nearer  to  the  whole  than  to  the  compounded  only, 
could  not  qualify  or  impugn  that  restriction. 

79.  The  uses  of  surrenders  are  generally  declared  in  the  sur- 
render, which  is  entered  on  the  court-rolls  ;  though  Lord  Hard-  i  Atk.  74. 
wicke  held,  there  was  no  neccessity  for  a  declaration  of  uses  of 

a  surrender  in  the  court-rolls,  and  that  where  the  steward  endorsed 
the  uses  on  the  back  of  the  surrender,  it  was  sufiicient.  But 
where  copyholds  are  surrendered  to  trustees,  the  uses  are  declared 
by  a  separate  instrument,  which  is  never  entered  on  the  court- 
rolls,  and  in  that  case  the  legal  estate  remains  in  the  trustees, 
copyholds  not  being  within  the  statute  of  uses. 

80.  The  construction  of  the  uses  declared  on  a  surrender  of  a 
copyhold  estate  was  not  formerly  so  strict  as  that  of  a  common 
law  conveyance,  especially  where  there  had  been  a  custom  in  the 
manner  of  construing  surrenders  in  a  particular  manner. 

81.  Thus,  where  the  surrender  is  general,  without  any  words  Co.  Cop.  s.  49. 

4  Rep.  29  b» 

of  limitation,  the  surrenderee  will  take  an  estate  for  life;  but  if  Gilb. Ten.  258. 
there  be  a  special  custom  in  a  manor,  that  the  words  sibi  et  suis 
or  sibi  et  assignatis,  &,c.  shall  create  an  estate  of  inheritance,  they 
will  be  allowed  to  have  that  effect. 

82.  A  custom  that  where  a  copyholder  surrenders  to  the  use  Biown v.  Foster, 

^■'  ,       ,       1  •      Cro.  Eliz.  392, 

of  another,  without  expressmg  any  estate,  the  lord  may  grant  it 

in  fee  to  the  person  to  whose  use  the  surrender  was  made,  was 

VOL.   V.  H    H 


466  Title  XXX VII.  AUemitiu,,  Inj  Liidom.  Cli.  I.  s.  82—86. 

held  to  be  good  ;  for  the  interest  of  the  land  being  between  the 
lord  and  the  copyholder,  it  was  not  unreasonable  tliat  upon  such 
an  uncertainty  tiie  lord  should  ascertain  it. 

Cop.  s.  49.  83.  Lord  Coke  says,  if  a  copyhold  be  surrendered  to  a  man, 

473.  ^t  semiiii  sua  haredilahiU  de  corpore,  or  to  a  man,  et  hairedibus  ex 

ipso  procrmtis,  or  to  a  man  in  frank  marriage,  with  his  wife,  an 
estate  tail  will  pass :  in  the  lirst,  without  the  word  heirs  ;  in 
the  second,  without  the  word  body  ;  and  in  the  third,  without 
either. 

84.  It  was  however  resolved,  in  the  reign  of  King  Charles  I. 
that  an   estate  tail  should  not  arise  by  implication,  upon  a  sur- 

Seagood  v.  render  of  a  copyhold  :  as,  where  a  copyholder  surrendered  to  A. 

Cm.  Car.  366.  ^"d  B.,  and  the  longer  liver  of  them,  and,  for  want  of  issue  of 
the  body  of  A.,  the  lands  to  remain  to  the  son  of  J.  S.  It  was 
resolved,  that  A.  had  but  an  estate  for  life,  and  being  so  by 
express  limitation,  no  greater  estate  should  arise  to  him  by 
implication. 

1  P.  Wiris.  14.  85.  In  the  case  of  Fishery.  Wigg,  Justice  Gould  said,  that 
surrenders  of  copyhold  lands  to  uses  shall  have  the  same  favour- 
able construction  as  wills,  and  are  not  to  be  tied  up  to  the  strict 
rules  of  the  common  lav/,  but  expounded  according  to  the  intent 
of  the  party. 

This  principle  was  opposed  by  Lord  Holt,  who  held,  that  sur- 
renders of  copyholds  must  be  governed  by  the  same  rules  as  con- 

1  p.  Wms.  70.   veyances  at  common  law.     In  the  case  of  Idle  v.  Cook,  which 
1144     ^^^'      ai'ose  a  few  years  after.  Lord  Holt  and  the  other  Judges  appear 

to  have  agreed  in  opinion,  that  the  construction  of  a  surrender 
ought  to  be  the  same  as  that  of  a  feoffment  or  any  other  deed  ; 
and  Justice  Powell  said,  "  We  have  gone  too  far  already  in  help- 
ing the  intention  of  the  parties,  in  construction  of  limitations, 
and  have  made  estates  so  uncertain,  that  lawyers  do  not  know 
how  to  advise  purchasers.  I  cannot  consent  to  carry  it  any 
further." 

2  Atk.  101.  86.  This  doctrine  has  been  confirmed  by  Lord  Hardwicke,  who 

has  said,  that  surrenders  of  copyholds  are  to  be  construed  as 
deeds  and  conveyances  at  common  law,  {a)  and  not  as  a  will. 

(a)  [Tlie  proposition  that  surrenders  of  copyhold  must  be  construed  as  conveyances 
at  common  law  admits  of  some  qualification,  for  some  limitations  in  surrenders  of 
copyhold  are  good,  which  in  conveyances  at  common  law  would  be  void.  For  in- 
stance, a  man  may  surrender  copyhold  to  his  wife,  supra,  s.  31.;  and  it  is  now  sfettled 
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87,  In  the  construction  of  surrenders,  the  word  or  will  be  con- 
strued and,  if  necessary  to  effectuate  the  intention  of  the  par- 
ties. 

88.  A  person  surrendered  a  copyhold  to  the  use  of  himself  for   Wf'g^t  v. 
life ;  and  from  and  after  his  decease,  to  the  use  of  his  wife  during  3  Ferm  Fl. 
her  widowhood  ;  and  after  his  decease,  and  upon  the  marriage  of 

his  wife,  then  to  the  use  and  behoof  of  William  Wallis,  for  his 
natural  life,  and  from  and  after  his  decease,  to  the  use  of  the 
issue  of  liis  body  lawfully  to  be  begotten ;  with  a  proviso,  that  in 
case  W.  Wallis  should  die  in  the  lifetime  of  the  surrenderor,  or 
without  issue  of  his  body,  then  all  the  surrendered  premises 
should  go  to  the  right  heirs  of  the  surrenderor  for  ever.  Wm. 
Wallis  died  in  the  lifetime  of  the  surrenderor,  leaving  issue,  who 
brought  an  ejectment ;  and  the  question  was,  whether  they  were 
entitled  to  this  copyhold. 

Lord  Kenyon  said,  the  questions  were,  What  was  the  intention 
of  the  parties  to  the  surrender  ?  whether  they  had  expressed  it  in 
legal  terms  ;  and  if  so,  whether  any  rule  of  law  would  be  violated 
in  giving  effect  to  it?  There  was  no  doubt  but  that  a  surrender 
was  considered  as  a  common  law  conveyance,  and  was  not  enti- 
tled to  the  same  favourable  construction  as  a  will ;  and  therefore, 
unless  the  surrenderor  had  used  the  language  w  hich  would  confer 
a  legal  estate,  it  could  not  be  conferred.  In  deeds,  certain  legal 
phrases  must  be  used  in  order  to  create  certain  estates,  as  the 
word  heirs,  to  create  a  fee,  and  heirs  of  the  body,  to  create  an  es- 
tate tail.  But  beyond  that,  he  would  say  with  Lord  Hardwicke, 
that  there  was  no  magic  in  particular  words,  further  than  as  they 
showed  the  intention  of  the  parties.  Now  here  it  was  impossible 
to  entertain  any  doubt.  S.  B.  surrendered  the  estate  to  the  use 
of  himself  for  life,  then  to  his  wife  during  widowhood  ;  then, 
that  is,  in  case  her  estate  for  life  was  put  an  end  to  by  doing 
this  act,  which  he  meant  to  guard  against,  to  her  son  W.  Wallis 
for  life  ;  and  after  his  decease,  to  the  issue  of  his  body.  There- 
fore he  could  not  accede  to  what  was  said  by  the  defendant's 
counsel,  that  this  was  a  contingent  remainder  in  W.  Wallis ;  for 
it  was  vested,  though  he  cautiously  avoided  saying  what  the  limi- 
tation to  his  issue  was.     The  surrender  then  proceeded  to  state  a 

after  much  conflict  of  authority  and  opiQiOD,  ihat  shifting  uses,  in  n  surrender,  are  good, 
though  not  allowed  in  conveyances  at  common  law,  vide  infra,  s.  98,  99,  100.  Bod- 
dington  i.  Abernethy,  5  B.  &:  C.  776.  infra,  s.  101.] 

H    H    2 
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proviso,  that  in  case  W.  VVallis  should  die  in  the  lifetime  of  the 
surrenderor,  or  without  issue  of  his  body,  the  estate  should  go  to 
the  right  heirs  of  the  surrenderor,  and  here  the  question  arose  on 
the  word  ur ;  there  was  no  doubt  of  the  intention  of  the  parties, 
and  where  sense  required  it,  there  were  many  cases  to  show,  that 
2  Stra.  1175.  the  Court  might  construe  the  word  or  into  and,  and  and  into  or, 
"^ "  *  '  **  in  order  to  effectuate  the  intention  of  the  parties  :  here  therefore, 
in  order  to  give  effect  to  the  intention  of  the  surrenderor,  the 
Court  must  say  that  when  he  used  the  word  or,  he  meant  and, 
and  there  was  no  case  in  which  any  difference  had  been  made,  as 
to  this  point,  between  a  will  and  a  deed,  when  the  Court  were 
considering  how  the  intention  of  the  parties  could  be  effected. 
Then,  without  deciding  what  interest  the  lessors  of  the  plaintiff 
had,  at  all  events,  they  had  a  sufficient  title  to  maintain  the  eject- 
ment. 
Vide  Tit.  32.  89.  The  rule  established  in  Shelly's  case  takes  place  in  the 

Gilb.Ten. 270.  Construction  of  surrenders  of  copyholds  made  before  the  31st. 
Banoer^^  ^'  December,  1833  ;  (a)  and  therefore,  where  a  person  surrendered  a 
Tit.  32.  c.  23.  copyhold  to  the  use  of  himself  for  life,  remainder  toanother  in  tail, 
remainder  to  his  own  right  heirs,  there  the  heirs  shall  take  by 
descent. 
Cont.  II.  80.  90.  Mr.  Fearne  observes,  that  in  a  case  noticed  by  Atkyns, 

Stone,    *  upon  a  surrender  of  a  copyhold  to  the  use  of  the  husband  for  life, 

2  Atk.  101.  ^jjgj-j  Qf  j.|^g  ^jfg  l>Qj,  jj^g^  ^^^  Q^  ^|jg  i^gjpg  ^f  i\^Q  bodies  of  the  hus- 
band and  wife,  remainder  in  fee  to  the  use  of  the  survivor,  it  is 
said  the  limitation  did  not  vest  an  absolute  estate  tail  in  the  wife, 
who  survived,  but  only  gave  her  an  estate  tail  after  possibility  of 
issue  extinct,  and  that  the  estate  tail  vested  in  the  person  who 
was  heir  of  the  bodies  of  both  husband  and  wife ;  that  the  reasons 
for  this  opinion  were  not  mentioned,  nor  was  it  stated  to  be  the 
resolution  of  the  Court,  nor  did  it  appear  whether  that  point  en- 
tered the  question  then  before  the  Court,  and  that  it  was  no  easy 
matter  to  account  for  such  an  opinion.  The  limitation  to  the 
heirs  of  the  bodies  of  the  baron  and  feme  must  either  have  been 
executed  in  the  baron  and  feme  jointly,  as  an  estate  tail  in  pos- 
session, or  have  vested  in  them  jointly  as  a  remainder,  unless  it 
could  have  been  held  a  contino;ent  limitation  to  the  heir  of  both 
their  bodies.  In  neither  of  the  two  first  cases  could  the  wife  be 
tenant  in  tail  after  possibility  of  issue  extinct,  so  long  as  any 
issue  of  her  body  by  her  deceased  husband  was  living ;  and  if 

(o)  See  Stat.  3  &  4  Will.  4.  v.  106.  s.  3. 
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there  was  any  such  issue  then  living,  it  could  not  vest  in  such  i  last.  27  b. 
issue  till  her  death.  In  the  third  case,  she  could  take  no  estate 
tail  at  all,  and  consequently,  could  not  be  tenant  in  tad  after 
possibility  of  issue  extinct  ;  the  only  cases  in  which  she  could  be 
tenant  in  tail  after  possibility  of  issue  extinct  were  those  two,  in 
which  it  was  impossible  there  should  then  be  any  such  person  as 
the  heir  of  both  their  bodies.  The  question  being  upon  a  sur- 
render of  a  copyhold,  made  no  difference  in  the  construction,  as 
it  was  agreed  in  the  same  case  that  surrenders  of  copyholds 
should  be  construed  in  the  same  manner  as  conveyances  at  com- 
mon law.  Now,  under  a  similar  limitation  at  common  law,  he 
apprehended,  the  husband  and  wife  taking  distinct  and  succes- 
sive estates  for  life,  the  joint  limitation  to  the  heirs  of  their 
bodies  would  not  have  been  executed  in  them  in  possession,  but 
would  have  been  vested  in  them  jointly  as  a  remainder  in  tail ;  xit.  32.  c.  23. 
that  this  remainder  surviving  to  the  wife  upon  the  decease  of  her 
husband,  would  have  merged  her  estate  for  life,  so  as  to  make 
her  tenant  in  tail  in  possession  ;  but  she  having  had  no  issue  by 
her  deceased  husband,  or  such  issue  being  then  extinct,  would 
thereby  have  become  only  tenant  in  tail  after  possibility  of  issue 
extinct. 

91.  Charles  Aistrop  the  father  being  seised  in  fee  of  a  free-  Roe  r.  Aistrop, 

,     ,  ,  ,     ,  n    ,  •         •  .•         u   •  1     1  1    2  Black.  R. 

hold  estate,  and  also  of  the  premises  in  question,  being  copynolcl  ^228. 
of  inheritance,  descendible  to  the  youngest  son,  settled  his  free- 
hold previous  to  his  marriage  to  the  use  of  himself  and  Ann  his 
intended  wife  for  their  lives  and  the  life  of  the  survivor,  and  after 
their  decease,  to  the  use  of  the  heirs  of  the  body  of  the  said 
Charles  on  the  body  of  the  said  Ann  to  be  begotten,  with  re- 
mainder to  his  own  right  heirs ;  and  also  covenanted  to  surren- 
der his  copyhold  "  to  the  use  of  himself  and  his  said  intended 
wife,  and  the  heirs  of  their  two  bodies  to  be  begotten,  in  like 
manner,  and  to  the  same  uses,  as  the  freehold  lands  and  tene- 
ments therein  before  mentioned  were  settled  and  conveyed." 

The  copyhold  was  surrendered  to  the  use  of  the  husband  and 
wife  for  their  lives,  and  the  life  of  the  survivor ;  and  after  their 
several  deceases,  to  the  use  of  the  heirs  of  their  two  bodies  law- 
fully beo;otten  or  to  be  begotten  ;  and  for  want  of  such  issue,  to 
the  husband,  his  heirs  and  assigns  for  ever.  The  husband  and 
wife  were  admitted  accordingly,  and  died,  leaving  issue  two  sons. 
The  question  was,  to  which  of  the  sons  the  copyhold  went. 

Lord  Chief  Justice  Dc  drey  said,  it  was  a  mighty  clear  case 
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There  was  reason  indeed  to  suppose  that  the  parties  might  not 
mean  the  two  estates  to  go  in  a  different  channel ;  but  this  was 
only  a  supposition  ;  and  if  certain,  still  as  this  was  a  legal  estate, 
it  was  not  in  the  power  of  the  parties  to  alter  the  legal  course  of 
descent.  It  was  an  estate  executed,  and  seemed  to  be  an  estate 
tail  in  the  father  and  mother.  Had  it  been  executory  and  upon 
articles,  then,  according  to  Lord  Hardwicke's  doctrine  in  the 
Tit.  32.  c.  23.  case  of  Roberts  i;.  Kingley,  the  Court  might  have  considered  the 
word  heir  as  a  word  of  purchase,  but  in  the  present  case,  it  was 
impossible. 

Sir  W.  Blackstone  said  he  thought  the  freehold  was  clearly 
vested  ip  the  father  only,  in  special  tail ;  the  copyhold  in  both 
father  and  mother :  so  far  there  was  a  difference  made  in  the 
outset,  notwithstanding  the  words  "  in  like  manner,"  &c.  But 
he  conceived  there  appeared  no  intention  in  favour  of  either  son 
exclusively,  they  were  left  to  the  disposition  of  the  law.  The 
heir  was  intended  to  succeed,  but  who  that  heir  should  be,  must 
be  left  to  the  legal  course  of  descent.  In  the  freehold,  it  was 
the  eldest  son  ;  in  the  copyhold,  the  youngest ;  and  had  there 
been  only  two  daughters,  both  would  have  succeeded  in  both. 
"  In  like  manner,"  &c.  only  meant  that  both  estates  should  be 
entailed.  Judgment  for  the  youngest  son. 
Cont.  Rem.  84.  92.  Mr.  Fearne  has  observed  on  this  case,  that  it  related  to  an 
actual  legal  settlement  before  marriage,  in  respect  of  the  free- 
holds, and  therefore  the  limitation  of  those  lands  was  not  open 
to  the  construction  of  articles,  to  be  carried  into  strict  settle- 
ment ;  and  the  settlement  of  the  copyholds,  though  resting  on 
the  covenant  for  surrender,  seemed  intimately  blended  with  that 
of  the  freehold,  as  part  of  one  and  the  same  settlement.  Besides 
that  the  limitations  of  the  surrender  agreed  upon  were  expressly 
referred  to  the  same  manner  and  uses  as  the  freeholds  were  set- 
tled, and  therefore  could  not,  consistently  with  the  express  terms 
of  such  a  stipulation,  be  limited  in  strict  settlement  on  the  issue, 
as  purchasers,  when  the  settlement  of  the  freeholds  gave  an 
estate  tail  to  the  parent.  And  there  was  no  other  construction 
by  which  the  descent  of  the  lands  to  the  youngest  son  could  be 
avoided.  This  took  it  out  of  the  authority  of  the  cases  where 
Tit.  32.  c.  23.  marriage  articles  were  carried  into  execution  by  way  of  strict 
settlement;    and  accounted  for  the  distinction,  by  the   Chief 
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Justice,  between   this  case,  as  of  an  estate  executed,  and  one 
executory  on  articles. 

93.  Where  an  estate  for  life  is  limited,  either  to  the  father  Feamc,  Com. 

...,..«  Rem.  85. 

or  mother  only,  and  the  subsequent  limitation  is  to  the  heirs  ot 
both  their  bodies,  the  construction  is  the  same  in  regard  to 
copyholds  as  to  freeholds:  namely,  the  subsequent  limitation  Tlu  32.  c.  23. 
does  not  vest  in  the  ancestor  taking  the  estate  for  life,  but  is  a 
contingent  remainder  to  the  heirs  of  the  bodies  of  both  father 
and  mother. 

94.  A  person  surrendered  copyhold   lands  to  the   use  of  D.  Lane «.  Pannel, 
and  of  the  wife  of  A.  for  their  lives,  and  afterwards  to  the  use  of  238. 

the  heirs  of  the  bodies  of  A.  and  his  wife. 

Upon  a  question  in  ejectment,  whether  this  subsequent  limi- 
tation to  the  heirs  of  the  body  of  A.  and  his  wife  vested,  an 
estate  tail  in  the  wife  of  A.,  it  was  held  that  it  did  not,  but  was 
a  contingent  remainder  to  the  heirs  of  both  their  bodies. 

95.  John  Robinson  surrendered  a  copyhold  estate,  ad  opus  et  Frograorton  r. 
usum  Maria  Arnall  quam  in  uxorem  ducere  intendit,  et  haredibus  ^  bSr. 
ear  urn  duorum  corporum  legitime  procreatis,  et  pro  defect  u  talis  ''^^• 
exitus,  ad  opus  et  usum  rectorum  ficeredum  pradicti  Johamiis  Ro- 
binson.    Mary  Arnall  was  admitted,  tenendum  sibi  et  lueredihus 

eorum  duorum  corporum  legitime  procreatis,  remainder  to  the 
right  heirs  of  John  Robinson.  The  Court  of  Common  Pleas 
was  of  opinion  that  the  wife  took  only  an  estate  for  life,  with  a 
contingent  remainder  to  the  heirs  of  the  bodies  of  the  husband 
and  wife. 

96.  In  a  case  in  30  Eliz.  Lord  Coke  held  that  where  a  person  Allenj. 
surrendered  a  copyhold  to  the  use  of  himself  for  life,  remainder  i  Leon.  lOi. 
to  another  in  tail,  remainder  to  the  right  heirs  of  the  surrenderor, 

there  his  heirs  should  be   in  by  descent;   contrary  where  the 

surrenderor  had  not  an  estate  for  life  or  in  tail  limited  to  him  ; 

for  there  his  heir  should  enter  as  a  purchaser  :  as  if  such  use 

had  been  limited  to  the  right  heirs  of  a  stranger,  which  was 

contrary  to  the  rule  in  freeholds ;   for  in  that  case  where  the 

estate  moves  from  the  grantor,  the  ultimate  limitation  to  his  Tit.  ii.c.  4. 

heirs  general,  though  the  ancestor  takes  no  preceding  freehold, 

will  be  a  reversion  in  him,  and  part  of  the  old  estate,  and  the 

heir  will  take  it  by  descent. 

97.  The  only   ground  (says    Mr.  Fearne)  upon  which    Lord  Cont.  Rem.  R7. 
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Coke's  opinion  in  the  preceding  case  can  be  accounted  for,  is, 
the  supposition  that  an  entire  new  estate  was  created,  and  de- 
rived under  the  uses  of  the  surrender,  throughout  the  whole  of 
them  ;  and  that  no  estate  taken  under  those  uses  was  any  part 

Gilb.  Ten.  272.  of  the  old  estate  :  but  that  this  notion  had  been  entirely  exploded 
by  modern  decisions. 

Roe  V.  Griffits,  98.  B.  North  surrendered  a  copyhold,  to  the  use  of  himself 
and  his  heirs,  till  the  solemnization  of  his  marriage,  then  to  the 
use  of  himself  for  life,  remainder  to  his  wife  for  life,  remainder  to 
trustees  to  preserve  contingent  remainders,  remainder  to  the 
children  of  the  marriage,  in  such  manner  as  B.  North  should 
appoint;  in  default  of  appointment,  to  the  heirs  of  the  body  of 
B.  North  by  his  intended  wife,  and  in  default  of  such  issue,  to 
the  said  B.  North,  his  heirs  and  assigns  for  ever. 

Lord  Mansfield  held  that  though  B.  North  had  limited  the 
reversion  in  fee  to  himself,  yet  the  words  did  not  operate ;  for 

Thrustout  V.       the  use  resulted  by  operation  of  law.    And  all  the  Judges  agreed 

Tit?38.^S'  that  after  the  surrender  to  the  uses  of  the  settlement,  the  rever- 
sion still  continued  in  the  husband  ;  and  that  no  alteration  or 
change  of  estate  happened  in  this  case. 

Fearne,  Cont.         99.  It  has  been  sometimes  doubted,  whether  limitations  in  the 

Til!"i6.  0.5.  nature  of  springing  and  shifting  uses  are  good,  in  surrenders  of 
copyholds.  But  this  doubt  appears  to  have  been  removed  by 
Mr.  Sanders,  in  a  tract,  entitled  —  "  Surrenders  of  Copyhold 
Property  considered  with  reference  to  future  and  Springing  Uses." 
In  which  it  is  shown  that  powers,  together  with  springing  and 
shifting  uses,  may  be  created  in  declarations  of  uses  of  the  sur- 
renders of  copyholds,  as  well  as  in  conveyances  of  freehold 
estates. 

100,  [The  doubt  adverted  to  by  the  author  in  the  preceding 
section  appears  to  be  now  settled,  in  respect  of  shifting,  if  not  of 
springing  uses,  by  the  recent  case  next  stated.  In  that  case  it 
will  be  seen  that  the  uses  were  raised  in  substitution  of  existing 
estates,  by  an  exercise  of  a  power  of  revocation  and  new  appoint- 
ment, contained  in  the  deed  by  which  those  estates  were  created  ; 
and  uses  so  raised  are  as  strictly  shifting  uses,  as  though  the 
substituted  limitations  were  originally  inserted  in  the  settlement 
instead  of  the  power. 

5Bar.  &Cr.  101.  The  case  of  Boddington  v.  Abernethy  was  in  substance 

as  follows:  By  settlement  in  1785,  on  the  intended  marriage  of 
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Ann  Forbes  with  William  Raymond,  the  real  estates  were  limited 
to  the  use  of  the  intended  husband  for  life,  with  divers  remain- 
ders over:    the   settlement  contained  a  power  of  sale  and   ex- 
change,  in    which    a    power  of   revocation   was    given    to    the 
trustees,  with  the  consent  of  the  intended  husband  and  wife,  to 
revoke  the  uses  of  the  settlement,  and  limit  such  new  uses  as 
should  be  requisite  for  effectuating  the  sale  or  exchange.     The 
settlement  contained  a  covenant  from   Ann  Forbes,  to  suffer  a 
customary  recovery  of  the  copyhold  estate  in  question,  of  which 
she  was  tenant  in  tail ;  and  to  surrender  the  estate  to  the  uses 
before  limited  of  the  freehold.     The  customary  recovery  was 
subsequently  suffered,  and  the  copyhold  surrendered  to  the  uses 
of  the  settlement.    The  husband  was  admitted  as  tenant  for  life. 
By  release  and  appointment  of  the  16th  of  July,  1805,  the  trus- 
tees, in   pursuance  of  the   power,  sold  the  copyhold  estate  to 
Samuel  Boddington,  and  revoked  the  uses  to  which  the  copy- 
hold had  been  surrendered,  and  appointed  them  to  the  use  of  the 
purchaser  in  fee  ;  and  the  husband  covenanted,  for  himself  and 
his  wife,  to  surrender  the  copyhold  accordingly.     On  the  22d  of 
August,  1805,  the  husband,  according  to  the  custom,  surrendered 
the  copyhold  to  the  trustees,  upon  the  trusts  of  the  settlement, 
who  were  duly  admitted  on  the  28th  of  August  following.     At 
the  same  court  the  trustees  surrendered  the  copyhold  into  the 
hands  of  the  lord,  to  the  use  of  the  purchaser  in  fee,  who  was 
thereupon  admitted.     In  July,  1822,  Abernethy  contracted  with 
Boddington  for  the  purchase  of  the  copyhold  estate  ;  and  upon 
the  investigation  of  the  title  the  question  arose,  and  a  case  was 
sent  for  the  opinion  of  the  Court  of  King's  Bench,  whether  Bod- 
dington the  vendor  was  seised  in  fee-simple  at  the  will  of  the 
lord,  &c.     The  point  upon  which  the  question  turned  was,  whe- 
ther uses  to  arise  in  futuro  upon  contingencies,  and  so  as  to  de- 
feat prior  vested  estates,  could  be  well  limited  in  a  surrender  of 
copyhold.  The  case  was  fully  argued,  and  the  Judge's  certificate 
was  oiven  in  the  affirmative  that  Boddington  was  so  seised. 

102.  The  uses  in  the  above  case,  raised  by  the  exercise  of  the 
power  of  sale,  were,  as  before  noticed,  shifting  uses  ;  but  it  is 
conceived,  the  decision  virtually  removes  the  doubt  respecting 
springing  uses  in  surrenders  of  copyhold  ;  for  the  principle  being 
once  settled,  that  surrenders  are  mt  to  be  construed  strictly  as 
limitations,  in  conveyances  at  common  law,  no  reasons  can  be 
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urged  for  the  recognition  of  shifting  uses,  in  surrenders  of  copy- 
hold, which  do  not  equally  apply  to  springing  uses,  or  indeed  to 
any  other  modifications  of  the  estate,  which,  though  void  at 
common  law,  may  be  efi^ected  through  the  medium  of  the  statute 
of  uses,  provided  those  modifications  of  the  estate  are  not  incom- 
patible with  the  custom  of  the  manor  of  which  the  copyhold 
estate  is  holden.] 

103.  It  has  been  long  settled  that  a  court  of  equity  will  supply 
the  want  of  a  surrender  of  a  copyhold  estate,  in  favour  of  a  pur- 
chaser for  a  valuable  consideration,  against  the  party  who  ought 
to  make  the  surrender,  and  also  against  his  heir,  or  against  his 
assignees,  under  a  commission  of  bankruptcy. 

104.  A.  contracted  with  B.  for  the  purchase  of  a  copyhold 
estate,  and  paid  the  purchase  money,  and  B.  agreed  to  surrender 
the  premises  at  the  next  court,  but  died  before  a  court  was  held, 
or  any  surrender  made.  Upon  a  bill  in  Chancery  by  the  pur- 
chaser against  the  heir,  the  Court  decreed  that  he  should  sur- 
render the  premises  as  soon  as  he  came  of  age. 

105.  A  mortgagee  being  a  purchaser  pro  tanto,  a  surrender  of 
a  copyhold  will  also  be  supplied  in  his  favour,  by  the  Court  of 
Chancery  ;  even  against  a  purchaser  who  has  been  admitted. 

106.  A.  lent  B.  200/.  on  a  surrender  of  some  copyhold  lands, 
which  A.  neglected  to  get  presented  at  the  next  court,  by  which 
it  became  void.  B.  afterwards  sold  the  same  lands  to  J.  S.  who 
took  a  surrender,  which  he  presented,  and  was  admitted.  But 
it  appearing  that  he  had  notice  of  A.'s  right,  it  was  decreed  that 
A.'s  defective  surrender  should  be  made  good  ;  and  on  an  appeal 
to  the  House  of  Lords  the  decree  was  affirmed. 

107.  In  the  case  of  a  voluntary  conveyance,  a  court  of  equity 
will  not  supply  the  defect  of  a  surrender  against  the  heir,  unless 
he  has  done  something  to  prevent  the  acceptance  of  the  sur- 
render. 

108.  An  article  or  agreement  in  writing,  executed  according 
to  the  statute  of  frauds,  to  surrender  a  copyhold  estate,  is  good  ; 
and  the  person  entering  into  it,  and  his  heirs,  will  be  bound  by  it 
as  fully  as  by  an  agreement  to  convey  a  freehold  estate. 
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Section  I. 


It  has  been  stated  that  copyhold  estates  may  be  entailed,  where  Tit.  lo.  c.  i. 
there  is  a  special  custom  to  warrant  it ;  or  rather  that  they  may 
be  limited  to  a  person  and  the  heirs  of  his  body,  with  a  remain- 
der over  :  and  that  the  statute  De  donis  conditionalibus  co-operat- 
ing with  the  custom,  will  give  to  such  an  estate  all  the  qualities 
of  an  estate  tail.  In  consequence  of  which  it  has  been  deter- 
mined, that  entails  of  copyholds  may  be  barred  in  several  ways; 
for  otherwise  estates  of  this  kind  would  be  unalienable,  which 
the  law  will  not  allow. 

2.  The  modes  of  barring  entails  of  copyholds  [previously  to  Forfeiture  and 
the  Stat.  3  &  4  Will.  4.  c.  74.]  were  principally  three,  forfeiture  cfib.'xen.  177 
and  regrant,  customary  recovery,  and  surrender :  First,  by  for- 
feiture and  regrant;  as  where  a  tenant  in  tail  of  a  copyhold 

commits  a  forfeiture,  in  consequence  of  which  the  lord  of  the 
manor  seises  it,  and  grants  it  either  to  the  old  tenant  or  to  another 
person,  such  grantee  will  acquire  an  estate  in  fee  simple. 

3.  Upon   a  trial  at  bar  in  ejectment,  for  lands  held  of  the  Pilkington  v. 
manor  of  Wakefield,  it  was  admitted  that  by  the  custom  of  that  sid!  Sh!' 
manor  copyhold  lands  might  be  entailed,  and  that  the  mode  of 
barring  such  entails  was,  for  the  tenant  in  tail  to  commit  a  for- 
feiture, and  then  the  loid  made  three  proclamations,  after  which 

he  seised  the  copyhold,  and   granted  it  to  the  copyholder  in  fee. 
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Another  custom  to  bar  such  entail  was,  for  the  tenant  in  tail  to 
make  a  surrender  to  a  purchaser  in  fee,  and  then  for  the  pur- 
chaser, intending  to  bar  the  entail,  and  the  remainders,  to  com- 
mit a  forfeiture;  then  the  lord  to  seise  and  make  three  proclama- 
tions, &.C.  :  that  thereby  the  issue  in  tail  was  barred,  though  the 
tenant  in  tail  did  not  join  ;  and  this  custom  was  found  by  the 
jury  and  allowed  by  the  Court  to  be  good. 

4.  This  case  is  also  reported  by  Style,  who  mentions  thait 
Lord  Ch.  J.  Roll  said  he  conceived  there  could  be  no  custom  for 
this,  because  the  seisure  for  a  forfeiture  destroyed  the  copyhold 
estate ;  for  it  was  at  the  lord's  election,  after  the  seisure,  whether 
he  would  grant  the  estate  again  by  copy  or  court-roll  or  not. 
But  this  effect  of  a  forfeiture  is  sanctioned  by  the  authority  of 
the  following  case. 

5.  On  a  trial  at  bar  it  was  ruled  by  the  court  on  evidence, 
that  where  W.  Saville  was  tenant  in  tail  of  divers  copyholds  in 
the  manor  of  Wakefield,  and  made  a  voluntary  lease  for  21 
years,  without  licence  of  the  lord,  to  commit  a  forfeiture  ;  which 
was  presented  in  the  copyhold  court,  and  the  lands  seised  into 
the  hands  of  the  lord,  according  to  the  custom  of  the  manor; 
and  W.  Saville  appointed  the  forfeiture  to  be  for  the  benefit  of 
Arthur  Saville  and  his  heirs.  It  being  proved  that  there  was  a 
custom  to  commit  such  forfeitures,  on  purpose  to  bar  the  entails 
of  copyholds,  and  to  transfer  the  lands  over  to  any  other  person ; 
although  A.  Saville  was  not  admitted  by  the  lord  in  the  lifetime 
of  W.  Saville,  yet  it  was  held  that  he  had  a  good  title ;  and  the 
forfeiture  was  only  in  the  nature  of  a  surrender,  or  of  a  common 
recovery ;  and  the  lord  could  not  admit  any  other  than  him  to 
whom  it  was  limited  by  the  tenant  so  making  such  a  forfeiture  ; 
but  cestui  que  use  after  his  admittance  should  have  it,  and  the 
lord  could  not  otherwise  dispose  of  it :  and  whenever  cesttii  que 
use  was  admitted,  he  should  avoid  all  mesne  acts  or  dispositions 
made  by  the  lord,  as  he  should  if  a  surrender  had  been  made  to 
his  use,  and  he  had  afterwards  been  admitted  according  to  the 
surrender. 

6.  This  custom  of  barring  entails  of  copyholds  by  forfeiture 
and  regrant  is  said  to  be  peculiar  to  the  manor  of  Wakefield. 
But  Mr.  Serjeant  Williams  observes,  "  It  should  seem  that  if 
there  was  a  custom  in  any  other  manor,  of  barring  an  entail  of  a 
copyhold  by  forfeiture  and  regrant,  it  would  be  good  ;  for  what 
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is  a  fjood  custom  in  one  manor,  must  necessarily  be  so  in 
another." 

7.  The  second   mode  of  barring  entails  of  copyholds  [pre-   Fiecovery  in 

.  -  tlie  manor 

viously  to  the  31st  of  December,  1833, (a)  was]  by  a  species  ot  court, 
connnon  recovery,  grounded  on  what  Littleton  says,  (s.  70.)  that 
plaints  in  the  nature  of  writs  of  assize  at  common  law,  will  lie  in 
the  lord's  court,  upon  which  a  recovery  might  be  suffered. 

8.  Thus  in  23  and  24  Eliz.  it  was  adjudged  by  the  Court  of  Brown'scase, 

'^  .4  Ilep.  23  a. 

Common  Pleas,  that  where,  by  the  custom  of  the  manor,  plaints 

had  been  made  in  the  court  of  the  manor,  in  the  nature  of  real 
actions,  against  the  tenant  in  tail,  (admitting  that  copyhold  land 
might  be  entailed)  it  should  be  a  discontinuance,  and  should  toll 
the  entry  of  the  heir  in  tail.  For  inasmuch  as  plaints  in  the 
nature  of  real  actions  were  warranted  by  the  custom,  it  was  an 
incident  which  the  law  annexed  to  the  custom,  that  such  a  reco- 
very should  make  a  discontinuance. 

9.  This  determination  only  says  that  a  recovery  in  the  lord's 
court  shall  operate  as  a  discontinuance,  and  take  away  the  entry 

of  the  heir.     And  Lord  Ch.  B.  Gilbert  observes,  that  a  recovery  Ten.  175. 
with  voucher  does  not,  of  conmion  right,  bar  the  entail  of  a  copy- 
hold ;   but  that,  as  to  the  entailing  of  them,  custom  is  requisite; 
so,  without  custom,  the  entail  cannot  be  cut  off.     The  reasons 
are,  because  without  an  intended  recompense  in  value,  no  recovery 
shall  bind,  and  the  surrenderee  comes  in  in  the  post  by  the  lord, 
and  is  not  in  in  the  pa-  by  the  party  ;  and  so  no  warranty  can  be 
annexed  to  the  copyholder's  estate.     Besides,  they  have  only  an 
estate  at  will,  to  which  no  warranty  can  be  annexed  of  common 
right ;  for  no  estate  less  than  a  freehold  is  capable  by  common 
right  of  having  a  warranty  annexed  to  it.     And  accordingly  it 
was  adjudged  in  Clun's  case;  and  all  the  Judges  held  that  the  T.  Raym.  162. 
recovery  did   not  bind  without  a  custom.     But  there  is  a  qiucre, 
whether  judgment  was  given  for  the  plaintiff  upon  the  principal 
matter  or  not ;  for  it  seemed  to  have  been  a  discontinuance,  and 
then  the  defendant's  entry  could  not  be  lawful.     There  were  two 
other  cases  where  this  question  came  in  dispute,  but  was  not  re- 
solved.    It  was  held  in  the  case  of  Church  v.  Wyat,  that  a  Moor,  637. 
recovery  by  custom  might  bar,  which  implied  that  without  a 

(a)  [By  the  stat  3&  4  Will.  4.  c.  74.  fines  and  leooveries  were  abolished  after  the 
above  mentioned  day  :  for  an  epitome  of  its  enactments  see  tit.  2.  c.  2.  ss.  54  to  64.] 
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Id.  753.  custom  it  could  not  bar.     But  in  the  case  of  Oldcot  v.  Levell,  it 

was  agreed  that  a  recovery  might  be  in  the  court  of  the  lord; 
that  would  bar  a  copyhold  ;  and  there  it  was  said  generally,  and 
was  not  put  upon  any  custom. 

Pigott,  103.  10.  The  usual  mode  of  suffering  a  common  recovery  in  a  copy- 

hold court  [(previously  to  the  operation  of  the  stat.  3  &,  4  Will.  4. 
c.  74.)  was  as  follows  :]  the  tenant  in  tail  surrendered  it  to  some 
other  person,  to  make  him  tenant  to  the  precipe,  and  then  a 
plaint,  in  the  nature  of  a  writ  of  entry  in  the  post,  was  brought 
against  him,  who  vouched  the  tenant  in  tail,  and  he  vouched 
over  the  common  vouchee. 

Vide  supra,  H.  By  the  statute  [1  Will.  4.  c.  65.  s.  11.  it  was  enacted,  that 

s.'ii.  '  ^'  '  it  should  be  lawful  for  any  person,  not  being  under  coverture,  and 
for  every  feme  covert  (being  secretly  examined),  to  appoint  an  at- 
torney for  the  purpose  of  surrendering  the  copyhold  or  customary 
tenements  of  which  a  common  recovery  should  be  proposed  to 
be  suffered,  to  make  him  tenant  to  the  plaint,  and  also  to 
appoint  any  other  person  to  appear  as  vouchee  or  vouchees 
[and  to  do  all  other  necessary  acts]  for  suffering  such  reco- 
veries ;  which  should  be  as  good  as  if  the  parties  appeared  in 
person. 

Keen  v.  Kiiby,        12.  It  was  resolvcd  by  the  Court  of  Common  Pleas,  in  27  Cha. 

1  Mod.  199.  11^  ^Ijj^^  where  a  tenant  for  life  of  a  copyhold  suffered  a  recovery 
as  tenant  in  fee,  it  was  no  forfeiture  of  his  estate ;  for  the  free- 
hold not  being  concerned,  and  it  being  in  a  court-baron,  where 
there  is  no  estoppel ;  and  the  lord  who  was  to  take  advantage  of 
it,  if  it  were  a  forfeiture,  being  a  party,  it  was  not  to  be  re- 
sembled to  the  forfeiture  of  a  free  tenant ;  and  that  customary 
estates  had  not  such  accidental  qualities  as  estates  at  common 
law,  unless  by  special  custom. 

4  Rep.  23  a.  13.  A  recovery  upon  a  plaint,  in  the  nature  of  a  real  action 

against  a  tenant  in  tail,  was  a  discontinuance,  and  took  away 
the  entry  of  the  heir  in  tail  [previously  to  the  stat.  3  8c  4  Will.  4. 
c.  27.  S.39.] 

Oliver  I..  l^.  If  lands  are  customary  freeholds,  and  pass  by  surrender 

Taylor,  jj^  3^  borouffh  court,  it  is  said   that  a  recovery  of  such  lands 

1  Atk.  474.  »  '  "^ 

suffered  in  the  Court  of  Common  Pleas  might  be  good. 
Did  not  alter  l^.  It  was  resolved  in  a  modern  case,  that  a  recovery  of  a 

the  descent.        copyhold  had  the  same  effect  as  a  recovery  of  a  freehold,  with 

respect  to  the  descent. 
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16.  J.  Younger  being  seised  in  fee  of  freeliold  and  copyholds,  j^^^^^  gald- 
devised  certain  parts  of  his  estate  to  S.  Atkinson  in  fee,  and  '^^'\'Ji^''"^ 
other  parts  to  S.  Atkinson  for  life,  with  remainder  to  E.  Water- 
field  in  tail.  These  two  estates  afterwards  came  to  C.  Bowker 
in  tail,  one  of  which  she  took  by  purchase,  under  a  limitation  to 
the  daughters  of  E.  Crow,  the  other  by  descent  under  the  estate 
tail  limited  to  E.  Waterfield.  C.  Bowker  being  so  seised  in  tail 
of  the  different  parts  of  these  estates,  in  different  rights,  suffered 
a  common  recovery,  with  her  husband,  of  the  whole ;  and  a  ques- 
tion arose  on  the  effect  of  that  recovery,  as  to  the  respective  parts 
of  the  estate. 

Lord  Kenyon  said,  it  seemed  to  have  been  admitted  that  the 
case  of  Martin  v.  Strachan  decided  this  case,  as  far  as  it  went.  Tit.36.  c.4. 
According  to  that  case  it  stood  thus  :  the  common  recovery  put 
an  end  to  the  estate  tail ;  the  estate  immediately  afterwards  be- 
came an  estate  in  fee ;  and  the  party  whose  estate  was  converted 
into  a  fee,  if  he  took  the  estate  tail  as  a  purchaser,  must  take  the 
fee  as  a  purchaser ;  or  if  he  took  the  estate  tail  by  descent,  must 
take  the  fee  also  by  descent,  as  from  the  same  ancestor,    A  distinc- 
tion, however,  had  been  taken,  between  the  operation  of  a  common 
recovery  respecting  copyholds,  and   freeholds.      But  it  would 
lead  to  perplexity  if  different  rules  were  ajjplied  to  difi'erent  sorts 
of  estates.     Copyhold  estates  were  neither  within  the  statute 
De  donis,  nor  that  of  uses;  neither  were  they  the  subject  of  en- 
tails, unless  there  was  a  custom  in  the  manor  to  warrant  it, 
which  was  admitted  in  this  case.    It  was  in  conformity  to  the  rule 
respecting  real  estates,  and  to  prevent  any  estate  being  unalien- 
able, that  the  same  rule  was  adopted  in  the  case  of  copyholds, 
as  a  means  of  unfettering  estates  and  to  prevent  perpetuities. 
And  he  knew  of  no  authorities  which  made  any  distinction  in 
this  respect  between  copyholds  and  freeholds  :  in  all  other  points, 
where  the  lord  of  the  manor  was  not  prejudiced,  the  same  rule 
of  descent  applied  equally  to  both.     That  this  case  had  been  in- 
geniously argued  on  the  forms  of  a  recovery ;  and  it  had  been 
compared,  as  to  the  copyholds,  to  a  feoffment  and  re-feoffment. 
But  this  was  by  no  means  like  the  case  of  a  feoffment  and  re- 
feoffment,  and  the  Court  could  not  enter  into  these  forms  ;  they 
were  perhaps  inexplicable ;  but  they  must  be  taken  as  a  mere 
mode  of  conveyance  by  a  tenant  in  tail,  and  ought  to  be  so  con- 
sidered in  all  respects ;  it  was  so  considered  by  the  courts  in 
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2  Vern.  705. 
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261. 
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Martin  v.  Strachan.  Without,  however,  wasting  time  in  going- 
through  the  doctrine  laid  down  by  Lord  Ch.  J.  Lee  in  that  case, 
he  thought  the  Court  was  bound  to  adopt  the  authority  of  it, 
and  apply  it  to  both  these  species  of  property.  Therefore  that 
part  of  the  estate  which  the  person  who  suffered  the  common 
recovery  took  by  purchase,  must  go  to  the  heir  ex  parte  paterna ; 
and  that  which  she  took  by  descent  from  the  maternal  ancestor, 
to  the  heirs  ex  parte  malerna. 

17.  [The  third  mode  of  barring  entails  was  by  surrender.] 
Lord  Coke  says,  if  by  custom  copyholds  may  be  entailed, 
the  same  by  like  custom,  by  surrender,  may  be  cut  oft";  and  that 
it  had  been  so  adjudged.  In  a  case  in  15  Ja.  the  Court  of 
King's  Bench  held,  that  an  entail  of  a  copyhold  could  not  be 
cut  oft"  by  surrender,  unless  it  were  by  special  custom  ;  and 
directed  the  jury  to  find  accordingly.  And  it  was  said,  that  to 
maintain  this  custom,  it  ought  to  be  shown  that  a/ormedon  had 
been  brought  upon  such  a  surrender,  and  judgment  given  that  it 
did  not  lie :  yet  it  was  agreed  that  it  was  a  strong  proof  of  a 
custom,  that  they  to  whose  use  such  surrenders  had  been  made, 
had  enjoyed  the  lands  against  the  issue  in  tail. 

18.  In  a  case  concerning  lands  held  of  the  manor  of  Northall, 
in  Essex,  it  was  agreed,  that  where  copyhold  lands  might  be 
entailed,  a  custom  that  a  surrender  should  be  a  bar  or  discon- 
tinuance of  such  estate,  was  good. 

19.  It  appears  to  have  been  settled  in  some  modern  cases,  that 
a  surrender  by  a  tenant  in  tail  of  a  copyhold  will  bar  his  issue, 
without  a  special  custom,  unless  a  special  custom  be  found  that 
a  recovery  is  necessary. 

20.  A.  being  a  copyholder,  covenanted  by  marriage  articles  to 
surrender  to  trustees,  to  the  use  of  himself  for  life,  remainder  to 
his  wife  for  life,  remainder  to  the  heirs  male  of  his  body,  re- 
mainder to  his  own  right  heirs.  A.  died  without  having  made 
any  surrender,  leaving  B.  his  son,  and  M.  his  daughter.  B. 
surrendered  the  copyhold  for  payment  of  his  debts. 

Lord  Harcourt  was  of  opinion,  that  the  copyhold  being  en- 
tailed by  the  articles,  could  not  afterwards  by  a  bare  surrender 
be  defeated  without  a  particular  custom  had  been  found  to 
warrant  it.  But  this  decree  was  reversed  by  Lord  Cowper,  who 
said  that  prima  facie  it  must  be  taken  that  a  surrender  by  such 
tenant  in  tail  will  bind  his  issue,  unless  a  particular  custom  were 
found  that  there  ought  to  have  been  a  recovery. 
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21.  In  a  subsequent  case  three  Judges  against  Lord  Ch.  J.  Carr  v.  Singer, 
Willes,  held,  that  where  copyholds  were  entailable,  and  the  Koe  i/.  Jefrtry, 
cusioni  did  not  prescribe  any  mode  of  barring  the  entail,  it  might  ^'-  ^  ^-  ^'^' 
be  done  by  surrender.     But  the  Lord  Ch.  Justice  thought,  that 

in  such  a  case  a  recovery  was  the  proper  mode. 

22.  A  surrender  to  the  use  of  a  will  not  only  effectuates  the 
will,  but  also  operates  as  a  bar  to  an  estate  tail,  of  wliich  an 
account  will  be  given  in  the  next  Title.  Tit.  hb.  c.a. 

23.  A  custom  of  barring  estates  tail  in  copyholds  by  surren-  A  cnsiom  lo 
der,  may  subsist  concurrently  with  a  custom  to  bar  such  estates  ren^ie^^oVby 
by  a  recovery  in  the  lord's  court.  recovery,  is 

-'  •'  good. 

24.  In  ejectment  for  a  copyhold  estate,  a  case  was  made  for  Evemii  v. 
the  opinion  of  the  Court,  wherein  it  was  stated,  that  within   the  V\viK'26. 
manor  of  Collinfrham,   where  the   lands  lay,   there   were  two  2Si'a-ii97. 
customs  of  barring  estates  tail,  which  had  been  used  within  the  Dauncey, 

.  ,  .  f       •     1  1  1        7  Taunt.  674. 

said  manor  time  out  oi  mind;  one  was  by  common  recovery,  the 

other  by  a  surrender  in  fee  to  a  purchaser.  That  Edward  Smalley, 
on  the  marriage  of  his  son  Robert,  surrendered  the  premises  to 
his  son,  and  Susannah  his  wife,  and  their  heirs  in  general  tail. 
They  had  issue  Edward  Smalley,  their  son  and  heir,  who  after 
their  deaths  became  tenant  in  tail,  and  surrendered  the  premises, 
according  to  the  custom  of  the  manor,  to  John  Mills  and  his-heirs 
in  fee,  who  dying,  left  Robert  Mills  his  heir,  and  plaintiff's  lessor. 
The  defendant  was  Henry  Smalley,  son  and  heir  of  Edward 
Smalley,  who  surrendered  the  premises  to  John  Mills  as  afore- 
said. And  whether  the  defendant  Edward  Smalley,  the  heir  in 
tail,  was  barred  by  the  surrender  in  fee,  where  there  was  also  a 
custom  within  the  same  manor  of  barring  by  recovery,  was  the 
question. 

After  two  arguments,  it  was  unanimously  resolved  by  the 
Court,  that  the  heir  in  tail  was  barred. 

Lord  Ch.  J.  Lee. — "  It  has  been  said  at  the  bar,  that  a  custom 
in  a  manor  to  bar  a  tail  by  surrender,  ought  only  to  be  allowed 
ex  necessitate,  i.  e.  when  in  the  same  manor  there  is  no  usase  to 
bar  by  a  recovery.  There  is,  indeed,  great  diversity  in  the  books 
as  to  barring  copyhold  entails,  but  in  none  of  them  can  I  find 
any  case  to  warrant  the  distinction.  The  later  opinion  of  judges 
is,  that  in  manor  courts,  where  a  real  action  can  be  brought,  a  re- 
covery in  such  court  will  be  a  good  bar.  I  own  I  can  see  no 
reason  why  the  custom  to  bar  by  surrender  should  not  be  good. 

VOL.  V.  1    1 


482  Title  XXXVII.  Alienation  by  Custom.  Ch.  11.  s.  24. 

But  it  is  objected  to  barring  entailed  copyholds  by  recovery ;  for 
recompense  in  value  does  not  extend  to  copyholds,  the  issue  in 
tail  of  copyholds  not  being  barred  in  respect  of  the  recovery  in 
value ;  but  to  prevent  the  inconvenience  of  perpetuities,  these 
two  customs  may  well  stand  together,  and  are  but  different  ways 
of  barring  the  entail ;  and  I  think  the  surrender  the  best." 

Chappie,  Just,  to  the  same  effect. — "  And  the  customs  must 
be  taken  to  be  both  coeval ;  we  cannot  say  which  is  prior ; 
they  seem  equally  convenient,  to  prevent  perpetuities." 

Wright,  Just. — "  It  seems  to  be  agreed  by  the  counsel  on  both 
sides,  that  an  entail  of  a  copyhold  may  be  barred  by  a  recovery, 
or  by  a  surrender  in  fee,  within  a  manor,  where  there  is  no 
custom  for  barring  by  recovery ;  but  it  is  insisted  on  one  side, 
that  these  (wo  customs  cannot  stand  together.  It  has  been  a 
controverted  question,  since  I  attended  this  bar,  whether  copy- 
holds could  be  entailed  ;  it  is  now  at  this  day  said  they  may,  by 
custom  co-operating  with  the  statute  De  donis ;  but  this  is  quite 
new  to  me.  The  statute  De  donis  created  no  new  estate.  Copy- 
holders are  no  more  than  tenants  at  will ;  and  it  is  by  the  will  of 
the  lord,  and  his  mere  consent  only,  that  they  are  permitted  to 
limit  their  copyholds  in  this  or  that  way,  either  by  surrender,  or 
as  the  custom  happens  to  be.  And  surely  the  lord,  who  of  his 
mere  will  permits  a  limitation  to  I.  S.  and  the  heirs  of  his  body, 
may  permit  I.  S.  to  alien  the  same  by  surrender.  Nobody  ever 
thought  that  copyholds  were  within  the  statute  De  donis. 
Barring  entails  in  copyholds  has  been  much  talked  of,  but  I 
think  there  is  no  such  thing :  it  is  only  a  way  invented  and  per- 
mitted by  the  lord,  to  get  rid  of  the  entail ;  the  true  reason  of  the 
issue  in  tail  being  barred  is  the  recovery  over  in  value ;  now  there 
can  be  no  such  thing  in  a  copyhold.  I  think  the  surrender  is 
the  better  way,  if  the  lord  permits  it,  because  cheaper." 

Denison,  Just. — "  Nothing  more  clear  than  that  tenant  in  tail 
of  a  copyhold  may  bar  his  issue  by  surrender ;  and  where  there 

1  Inst.  60  b.       may  be  a  real  action,  there  may  be  a  recovery.     These  are  only 

two  different  conveyances  :  and  it  might  as  well  be  said  that  at 

common  law,  where  there  is  a  fine,  that  will  bar  the  issue  as  well 

as  the  recovery,  therefore  one  of  them  must  be  void.     A  sur- 

Doe  V.  Truby      render,  I  think,  is  a  more  natural  way  of  conveying  copyholds 

2  Black.  R.  ,,  j  t  .  •        f    u    4. 

944.  s.  P.  than  a  recovery,  and  1  cannot  see  any  use  a  recovery  is  or,  but 

only  to  create  greater  expense." 
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25.  A  grant  of  the  freehold  of  a  copyhold  estate,  to  a  person  A  grant  of  the 
having  an  estate  tail  in  such  copyhold,  will  operate  so  as  to  ex-  destroys  an 
tinguish  and  destroy  the  estate  tail.  ^^^'^'^  ^^''' 

26.  A  person  being  tenant  in  tail  male  of  a  copyhold  estate,  Parker  v. 
remainder  to  himself  in  fee,  purchased  the  freehold  of  the  copy-  i  vern'.  393— 
hold  from  the  lord,  and  then  sold  the  land.     The  Court  was  of  o'r^'  .   ,,, 

'  2  C  a.  in  (Jia. 

opinion,  that  the  purchaser  of  the  freehold  should  attract  the  i?-*- 
other  estate,  which  was  but  at  will.     And  after  taking  time  to 
consider  of  it,  decreed  accordingly,  that  the  purchaser  should 
enjoy  against  the  issue  in  tail. 

27.  A  copyholder  in  tail  accepted  a  grant  from  the  lord  of  the  Dunp  i^. 
manor  of  the  freehold  and  fee  simple  of  the  land,  to  him  and  his  3  p*!"vvms.  9, 
heirs,  and  died  indebted  by  bond,  wherein  his  heirs  were  bound. 

On  a  bill  brought  by  the  bond  creditor  for  satisfaction  out  of  the 
assets  left  by  the  obligor,  the  question  was  whether  the  premises 
were  assets  by  descent,  and  liable  to  the  bond. 

Lord  Macclesfield,  after  time  taken  to  consider  of  it,  thus  de- 
livered his  opinion : 

"  Unless  it  be  expressly  found  that  the  custom  of  the  manor 
allows  of  entails,  then  this  is  a  fee  conditional,  and  plainly 
merged  by  the  grant  of  the  freehold  in  fee  :  but  supposing  the 
custom  of  the  manor  does  warrant  entails,  yet  the  copyhold  is 
extinguished,  because  in  the  eye  of  the  law  that  is  but  an  estate 
at  will,  and  must  be  merged  by  the  grant  of  the  freehold.  The 
premises  by  such  grant  are  severed  from  the  manor,  consequently 
the  custom  of  the  manor  cannot  corroborate  the  legal  estate  at 
will.  The  copyholder  cannot  hold  of  himself,  and  the  copyhold, 
though  entailed,  is  swallowed  up  in  the  greater  estate  of  the 
freehold :  and  as  the  tenant,  after  such  time  as  he  took  the 
grant,  did  not  himself  continue  a  copyholder,  so  his  son,  on  the 
descent  of  the  freehold,  is  likewise  no  copyholder ;  which  may 
be  said  from  son  to  son,  ad  infinitum.  Moreover,  if  the  entail  of 
the  copyhold  be  not  extinguished,  it  will  be  a  perpetuity  ;  since 
the  only  proper  way  of  barring  the  entail  of  a  copyhold  is,  by 
recovery  in  the  lord's  court :  but  after  such  severance  as  in 
the  present  case,  no  recovery  can  be  suffered  in  the  lord's 
court." 

28.  At  the  end  of  the  above  case  there  is  a  note,  in  which  it  is 
said :  "  If  A.  be  copyholder  in  tail,  remainder  to  B.  in  fee,  and 
A.  takes  a  grant  of  the  freehold  from  the  lord,  to  him  and  his 

1  I  2 
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lieirs,  and  dies  without  issue,  is  not  B,,  in  whom  there  was  once 
a  vested  remainder  in  fee  of  the  copyhold  premises,  entitled  to 
the  same  ?"  In  answer  to  this  Mr.  Cox  says  :  "  With  respect  to 
the  quaire  made  in  the  note  above,  it  seems  that  the  remainder- 
Vide  Blake  v.  man  could  have  no  equity  against  the  tenant  in  tail,  who  had 
Tit.  3*.  c.  1.  power  to  bar  the  remainder,  one  way  or  other,  upon  the  principles 
of  Cann  v.  Cann,  1  Vern.  480." 

29.  This  doctrine  has  been  confirmed  in  the  following  modern 
case. 
Chailoncrv.  W.  Murhall  Surrendered  a  copyhold  to  the  use  of  himself  and 

2Ves.  j'un.  ^^'s  wife  for  their  lives,  and  the  life  of  the  survivor,  remainder  to 
the  use  of  William,  their  eldest  son  in  tail,  remainder  to  John, 
their  second  son  in  tail,  remainder  to  his  third  and  other  sons  in 
tail.  W.  Murhall,  the  eldest  son,  died  without  issue  ;  John  and 
Thomas  were  the  surviving  sons.  The  Duke  of  Bridge  water, 
who  was  seised  in  fee  of  the  manor,  by  lease  and  release  granted 
the  said  premises  to  the  said  W.  Murhall  the  elder,  his  heirs  and 
assigns  for  ever,  freed  and  enfranchised  from  all  services.  W. 
Murhall  died  without  having  disposed  of  the  said  premises,  or 
the  freehold  thereof;  by  which  means  they  descended  to  John 
Murhall,  who  by  his  will  charged  the  same  with  the  payment  of 
his  debts  and  legacies,  and  devised  them  to  T.  Murhall,  his  third 
son.  In  this  manor  no  recoveries  were  suffered,  but  estates  tail 
were  barred  by  surrender. 

The  bill  w  as  filed  by  legatees ;  the  Master  reported  that  the 
premises  were  charged  by  the  will,  to  which  report  exceptions 
were  taken. 

Lord  Loughborough  said,  it  was  impossible  that  any  equity 

could  keep  alive  this  entail ;  Thomas  Murhall,  the  third  son  and 

next  remainder-man  in  tail,  never  could  have  had  a  bill  against 

his  father,  and  elder  brother.     No  one  could  have  a  right  against 

Paiker  v.  the  tenant  in  tail.     The  case  from  Lord  Jeffries  proved  a  plain 

J  urncr  •   ■ 

Ante,  c.  26.       proposition,  that  where  the  interest  of  the  lord  of  the  manor  was 
united  with  the  copyhold  in  tail,  there  must  be  a  merger,  for  the 
method  of  barring  it  could  not  exist. 
How  an  ef|uit-         30.  Whcre  the  trust  of  a  copyhold  is  entailed,  the  same  mode 
be  ba'rrecL  '""^    °^  barring  it  should  be  adopted,  as  if  it  were  a  legal  entail.    This 
3  Ves.  120.        proposition  may  be  supported  by  reasoning  analogically  from  the 
case  of  an  equitable  entail  of  freehold  lands ;  and  by  the  autho- 
rity of  Lord  Hardwicke,  who,  in  discussing  the  mode  of  barring 
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a  conditional  fee  in  a  copyhold,  has  said,  "  If  the  estate  had  9  Mod.  484. 
been  entailed,  it  would  have  been  necessary  to  have  barred  the 
entail  by  some  proper  means,  either  by  a  recovery  sufiercd  in  the 
lord's  court,  if  the  custom  of  the  manor  had  admitted  it,  or  by 
a  surrender.  And  though  the  entail  had  not  been  of  the  legal, 
but  of  the  trust  estate,  all  possible  endeavours  ought  to  have 
been  used  to  have  barred  it  in  the  ordinary  way.  And  the  rules 
of  the  common  law,  in  reo;ard  to  the  barring  of  such  estate  tail, 
ought  to  have  been  pursued  as  near  as  possible,  according  to  the 
case  of  Otway  v.  Hudson."  '^'"-  38-  c  4. 

31.  It  has  been  determined,  that  where  a  tenant  in  tail  of  the 
trust  of  a  copyhold  accepted  a  surrender  of  the  legal  estate  from 
the  trustees,  it  was  a  bar  to  the  entail,  and  remainders  over. 

32.  John  Gravme  surrendered  certain  copyholds  to  the  use  of  Giaymei'. 

•^  .  .  ' -^  Gravn.e, 

two  trustees  and  their  heirs,  to  such  uses  as  he  should  declare  i  Wat.  Cop. 

by  his  will ;  and  on  the  same  day  made  his  will,  and  declared 

that  the  trustees  should  stand  seised  of  the  premises  to  the  use 

of  John  Grayme  son  of  Oliver  Grayme,  for  life,  with  remainder 

to  the  heirs  male  of  his  body,  remainder  to  Oliver  Grayme  in  the 

same  manner.     The  trustees  were  admitted.     John  Grayme,  the 

son  of  Oliver,  became  possessed,  as  tenant  in  tail ;  and  died, 

leaving  a  son  John,  who  also  became  possessed  as  tenant  in  tail ; 

when  the  trustees  surrendered  the  premises  to  the  use  of  the 

said   John  in  fee,  who  was  admitted,  and  died   leaving   three 

daughters. 

The  plaintiff  claimed  as  heir  male  of  Oliver,  by  reason  of 
failure  of  issue  male  of  John.  The  defendants  were  the  daugh- 
ters of  John  the  son,  and  claimed  under  the  surrender  made  by 
the  trustees  to  the  use  cf  their  father  in  fee. 

Lord  Apsley  said,  the  acceptance  of  the  surrender,  and  the  ad- 
mittance under  it,  was  evidence  of  an  intent  to  acquire  a  fee,  and 
therefore  a  bar  to  the  entail  in  equity.  And  dismissed  the  bill, 
but  without  costs. 

33.  [The  modes  of  barring  entails  in  copyholds  by  customary 
fines  and  recoveries  are,  as  before  observed,  abolished  by  the 
recent  statute  3  &  4  Will.  4.  c.   74.,  which  applies  to  lands 

of  every  tenure.     An  abridgment  of  this  important   act   was  Tit.  2.  c.  •:. 
given    under    a    former    title,    where    the    following    sections 
were  referred  to,  and  which  may  be   properly   inserted  in   this 
place. 
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34.  By  s.  50.  of  the  above  statute  it  is  enacted,  that  all  the 
previous  clauses  in  the  act,  so  far  as  circumstances  and  the 
different  tenures  will  admit,  shall  apply  to  lands  held  by  copy  of 
court-roll,  except  that  a  disposition  of  any  such  lands  under  the 
act  by  a  tenant  in  tail  thereof,  whose  estate  shall  be  an  estate  at 
law,  shall  be  made  by  surrender,  and  except  that  a  disposition 
of  any  such  lands  under  the  act  by  a  tenant  in  tail  thereof, 
whose  estate  shall  be  merely  an  estate  in  equity,  may  be  made 
either  by  surrender  or  by  a  deed,  as  thereinafter  provided,  and 
except  so  far  as  such  clauses  are  otherwise  altered  or  varied  by 
the  clauses  thereinafter  contained. 

35.  By  s.  51.  it  is  provided,  that  if  the  consent  of  the  pro- 
tector of  a  settlement  to  the  disposition  of  lands  held  by  copy  of 
court-roll  by  a  tenant  in  tail  thereof,  shall  be  given  by  deed, 
such  deed  shall,  either  at  or  before  the  time  when  the  surrender 
shall  be  made  by  which  the  disposition  shall  be  effected,  be  ex- 
ecuted by  such  protector  and  produced  to  the  lord  of  the  manor 
of  which  the  lands  are  parcel,  or  to  his  steward,  or  to  the  deputy 
of  such  steward  ;  and  the  consent  of  such  protector  shall  be  void 
unless  such  deed  shall  be  so  executed  and  produced ;  and  on  the 
production  of  the  deed,  the  lord,  or  steward,  or  deputy  steward 
shall  by  writing  under  his  hand,  to  be  indorsed  on  the  deed, 
acknowledge  that  the  same  was  produced  within  the  time  limited, 
and  shall  cause  such  deed,  with  the  indorsement  thereon,  to  be 
entered  on  the  court-rolls  of  the  manor  :  and  the  indorsement 
purporting  to  be  so  signed,  shall  of  itself  hQ  prima  Jade  evidence 
that  the  deed  was  produced  within  the  time  limited,  and  that  the 
person  who  signed  the  indorsement  was  the  lord  of  the  manor, 
or  his  steward,  or  the  deputy  of  such  steward  ;  and  after  such  deed 
shall  have  been  so  entered,  the  lord  of  the  manor,  or  his  steward,  or 
the  deputy  of  such  steward  shall  indorse  thereon  a  memorandum 
signed  by  him  testifying  the  entry  of  the  same  on  the  court-rolls. 

36.  By  s.  52.  it  is  provided,  that  if  the  consent  of  the  pro- 
tector of  a  settlement  to  the  disposition  of  lands  held  by  copy  of 
court-roll,  by  a  tenant  in  tail  thereof  shall  not  be  given  by  deed, 
then  and  in  such  case  the  consent  shall  be  given  by  the  protector 
to  the  person  taking  the  surrender  by  which  the  disposition  shall 
be  effected  :  and  if  the  surrender  shall  be  made  out  of  court,  it 
shall  be  expressly  stated  in  the  memorandum  of  such  surrender, 
that  such  consent  had  been  given  and  such  memorandum  shall 
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be  signed  by  the  protector  ;  and  the  lord  of  the  manor  of  which 
the  hinds  are  parcel,  or  his  steward,  or  the  deputy  of  such 
steward,  shall  cause  the  memorandum,  with  such  statement 
therein  as  to  the  consent,  to  be  entered  on  the  court-rolls  of  the 
manor ;  and  such  memorandum  shall  be  good  evidence  of  the 
consent  and  of  the  surrender  therein  stated  to  be  made;  and  the 
entry  of  the  memorandum  on  the  court-rolls,  or  a  copy  of  such 
entry,  shall  be  as  available  for  the  purposes  of  evidence  as  any 
other  entry  on  the  court-rolls  or  a  copy  thereof;  but  if  the  sur- 
render shall  be  made  in  court,  the  lord  of  the  manor,  or  his 
steward,  or  the  deputy  of  such  steward,  shall  cause  an  entry  of 
such  surrender,  containino;  a  statement  that  such  consent  had 
been  given,  to  be  made  on  the  court-rolls;  and  the  entry  of  such 
surrender  on  the  court-rolls,  or  a  copy  of  such  entry,  shall  be  as 
available  for  the  purposes  of  evidence  as  any  other  entry  on  the 
court-rolls,  or  a  copy  thereof. 

37.  By  s.  53.  it  is  provided,  that  a  tenant  in  tail  of  lands  held  Power  toequit- 
by  copy  of  court-roll,  whose  estate  shall  be  merely  an  estate  in  ^ajuf^copy- 
equily,  shall  have  full  power  by  deed  to  dispose  of  such  lands  ^"^''^  to  dispose 
under  the  act  in  the  same  manner  in  every  respect  as  he  could  by  deed. 
have  done  if  they  had  been  of  freehold  tenure ;  and  all  the  pre- 
vious clauses  in  the  act  shall,  so  far  as  circumstances  will  admit, 
apply  to  the  lands  in  respect  of  which  any  such  equitable  tenant 
in  tail  shall  avail  himself  of  that  clause  ;  and  the  deed  by  which 
the  disposition  shall  be  effected  shall  be  entered  on  the  court- 
rolls  of  the  manor  of  which  the  lands  thereby  disposed  of  may 
be  parcel ;  and  if  there  shall  be  a  protector  to  consent  to  the  dis- 
position, and  such  protector  shall  give  his  consent  by  a  distinct 
deed,  the  consent  shall  be  void  unless  the  deed  of  consent  be  ex- 
ecuted by  the  protector  either  on  or  at  any  time  before  the  day 
on  which  the  deed  of  disposition  shall  be  executed  by  the  equit- 
able tenant  in  tail ;  and  such  deed  of  consent  shall  be  entered  on 
the  court-rolls ;  and  it  shall  be  imperative  on  the  lord  of  the 
manor,  or  his  steward  or  the  deputy  of  such  steward,  when  re- 
quired so  to  do,  to  enter  such  deed  or  deeds  on  the  court-rolls, 
and  he  shall  indorse  on  each  deed,  so  entered,  a  memorandum 
signed  by  him  testifying  the  entry  of  the  same  on  the  court- 
rolls.  And  it  is  further  provided  that  every  deed  by  which  lands 
held  by  copy  of  court-roll,  shall  be  disposed  of  under  that  clause 
by  an  equitable  tenant  in  tail  thereof,  shall  be  void  against  any 
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person  claiming  such  lands,  or  any  of  them,  for  valuable  consi- 
deration, under  any  subsequent  assurance  duly  entered  on  the 
court-rolls  of  the  manor  of  which  the  lands  may  be  parcel,  unless 
the  deed  of  disposition  by  the  equitable  tenant  in  tail  be  entered 
on  the  court-rolls  of  such  manor  before  the  subsequent  assurance 
shall  have  been  entered. 

38.  By  s.  54.  it  is  further  provided  that  in  no  case  where  any 
disposition  under  the  act  of  lands  held  by  copy  of  court-roll,  by 
a  tenant  in  tail  thereof,  shall  be  effected  by  surrender  or  by  deed, 
shall  the  surrender,  or  the  memorandum,  or  a  copy  thereof,  or  the 
deed  of  disposition,  or  the  deed,  if  any,  by  which  the  protector 
shall  consent  to  the  disposition,  require  inrolment  otherwise  than 
by  entry  on  the  court-rolls. 

39.  In  addition  to  the  clauses  in  the  above  act,  noticed  in  a 
former  volume  of  this  work,  the  following  may  here  be  inserted 
in  reference  to  the  subject  of  the  present  title. 

40.  Section  57.  enacts  that  any  commissioner  acting  in  the 
execution  of  any  fiat  as  thereinbefore  mentioned  under  which 
any  person  shall  be  adjudged  a  bankrupt,  who,  at  the  time  of 
issuing  such  fiat,  or  at  any  time  afterwards  before  he  shall  have 
obtained  his  certificate,  shall  be  a  tenant  in  tail  entitled  to  a 
base  fee  in  lands  of  any  tenure,  shall  by  deed  dispose  of  such 
lands  to  a  purchaser  for  valuable  consideration,  for  the  benefit  of 
the  creditors  of  the  person  so  entitled  as  thereinbefore  mentioned, 
provided  at  the  time  of  the  disposition  there  be  no  protector  of 
the  settlement  by  which  the  estate  tail  converted  into  the  base 
fee  was  created  ;  and  by  such  disposition  the  base  fee  shall  be 
enlarged  into  as  large  an  estate  as  the  same  could,  at  the  time  of 
such  disposition,  have  been  enlarged  into  under  the  act  by  the 
person  so  entitled  if  he  had  not  become  bankrupt. 

41.  Section  58,  enacts  that  the  commissioner  acting  in  the  ex- 
ecution of  any  such  fiat  as  thereinbefore  mentioned  under  which 
a  person  being,  or  before  obtaining  his  certificate  becoming,  an 
actual  tenant  in  tail  of  lands  of  any  tenure,  or  a  tenant  in  tail 
entitled  to  a  base  fee  in  lands  of  any  tenure,  shall  be  adjudged  a 
bankrupt,  shall,  if  there  shall  be  a  protector  of  the  settlement  by 
which  the  estate  tail  of  such  actual  tenant  in  tail,  or  the  estate 
tail  converted  into  a  base  fee  (as  the  case  may  be)  was  created, 
stand  in  the  place  of  such  actual  tenant  in  tail,  or  tenant  in  tail 
60  entitled  as  thereinbefore  mentioned,  so  far  as  regards  the  con- 
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sent  ofsucl)  protector  ;  and  the  disposition  of  such  lands,  or  any 
of  tlieni,  by  such  commissioner  as  aforesaid,  if  made  with  the 
consent  of  such  protector,  shall,  whetiier  such  commissioner  may 
have  made  under  the  act  a  prior  disposition  of  the  same  lands, 
without  the  consent  of  such  protector  or  not,  or  whether  a  prior 
sale  or  conveyance  of  the  same  lands  shall  have  been  made  or 
not,  under  the  said  acts  of  the  sixth  year  of  King  George  the 
Fourth,  and  the  first  and  second  years  of  King  William  the 
Fourth,  or  either  of  them,  or  any  acts  thereafter  to  be  passed 
concerning  bankrupts,  have  the  same  effect  as  such  disposition 
would  have  had,  if  such  actual  tenant  in  tail,  or  tenant  in  tail  so 
entitled  as  thereinbefore  mentioned,  had  not  become  bankrupt, 
and  such  disposition  had  been  made  by  him  under  the  act,  with 
the  consent  of  such  protector ;  and  all  the  previous  clauses  in  the 
act,  in  regard  to  the  consent  of  the  protector  to  the  disposition  of 
a  tenant  in  tail  of  lands  not  held  by  copy  of  court-roll,  and,  in 
regard  to  the  time  and  manner  of  giving  such  consent,  and  in 
regard  to  the  inrolment  of  tlie  deed  of  consent,  where  such  deed 
shall  be  distinct  from  the  assurance  by  which  the  disposition  of 
the  commissioner  shall  be  effected,  shall,  except  so  far  as  the 
same  may  be  varied  by  the  clause  next  thereinafter  contained, 
apply  to  every  consent  that  may  be  given  by  virtue  of  this  pre- 
sent clause. 

42.  Section  59.  enacts  that  every  deed  by  which  any  commis-  as  to  the  imol- 
sioner  acting  in  the  execution  of  any  fiat  as  thereinbefore  men-  ^ryVf"tSeed 
tioned  shall  under  the   act  dispose  of  lands   held  by   copy  of  f  disposition  of 

'  P  r  'reehoKl  lands 

court-roll,  shall  be  entered  on  the  court-rolls  of  the  manor  of  and  the  entry 

which  the  lands  may  be  parcel ;  and  if  there  shall  be  a  protector  "^u^  of  the  deed 

who  shall  consent  to  the  disposition  of  such  lands  held  by  copy  "„ '''^^'JJ i^^js"! 

of  court-roll,   and   he  shall  give  his  consent  by  a  distinct  deed, 

the  consent  shall  be  void  unless  the  deed  of  consent  be  executed 

by  the  protector  either  on  or  at  any  time  before  the  day  on  which 

the  deed  of  disposition  shall  be  executed  by  the  commissioner ; 

and  such  deed  of  consent  shall  be  entered  on  the  court-rolls ;  and 

it  shall  be  imperative  on  the  lord  of  every  manor  of  which  any 

lands  disposed  of  under  the  act  by  any  such  commissioner  as 

thereinbefore  mentioned  may  be  parcel,  or  the  steward  of  such 

lord,  or  the  dejjuty  of  such  steward,  to  enter  on  the  court-rolls  of 

the  manor  every  deed  required  by  this  present  clause  to  be  en-  and  of  the  deed 

tered  on  the  court-rolls,  and  he  shall  indorse  on  every  deed  so 
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entered  a  memorandum,  signed  by  him,  testifying  the  entry  of 
the  same  on  the  court -rolls.] 

43.  It  has  been  stated,  that  where  the  custom  of  a  manor 
does  not  admit  of  an  entail  of  a  copyhold,  a  surrender  to  the  use 
of  a  person  and  the  heirs  of  his  body,  gives  him  a  conditional 
fee.  And  in  that  case  it  has  been  held,  that  a  surrender  after 
issue  had,  will  bar  the  estate. 

44.  A  surrender  of  copyhold  lands  was  made  within  the  manor 
of  Stevenson,  to  the  use  of  I.  S.  and  the  heirs  of  his  body;  and 
after  issue  had,  he  surrendered  the  same  to  a  stranger. 

It  was  agreed  by  all  the  Justices,  that  this  was  a  conditional 
fee  at  common  law;  and,  that  after  issue,  I.  S.  might  alien  the 
lands. 

45.  An  estate  was  limited  to  trustees,  to  the  use  of  A.  and  the 
heirs  of  her  body ;  she  married  B.  The  lands  were  copyhold, 
and  not  capable  by  the  custom  of  being  entailed,  so  that  no  re- 
covery could  be  suffered  of  them.  The  husband  and  wife,  by 
indenture  of  bargain  and  sale,  to  lead  the  uses  of  a  recovery,  de- 
clared that  the  lands  should  be  to  the  use  of  the  husband  and 
his  heirs;  and  afterwards  suffered  a  common  recovery  in  the 
Court  of  Common  Pleas. 

Lord  Hardwicke  said,  that  taking  this  estate  to  be  a  fee 
simple  conditional  at  common  law,  in  trust  for  the  wife,  as  it 
really  was,  after  the  condition  performed,  she  might  have  devised 
it,  had  she  been  sole,  by  will,  which  would  have  operated  as  a 
good  appointment  of  the  trust.  Being  a  feme  covert,  she  had 
joined  with  her  husband  in  executing  a  deed  to  make  a  tenant 
to  the  pnccipe,  and  suffering  a  common  )ecovery  lo  the  use  of 
the  husband  and  his  heirs.  Now  it  was  certain  that  a  feme 
covert  might,  by  a  common  recovery,  convey  her  fee  simple  land, 
as  well  as  bar  an  estate  tail ;  for  she  being  secretly  examined 
before  the  recovery  was  suffered,  she  was  as  effectually  barred  as 
she  would  be  in  the  case  of  a  fine.  But  besides  this  deed  and 
recovery,  the  husband  and  wife  had  gone  further ;  they  had 
brought  their  bill  in  the  Court  of  Chancery  against  the  trustees 
to  convey  the  legal  estate,  and  a  decree  had  been  made  for  that 
purpose,  which  he  was  to  suppose  had  been  carried  into  execu- 
tion ;  so  that  all  had  been  done  that  could  be  done  to  transfer 
the  estate  to  the  husband.  And  he  was  of  opinion  that  it  was 
well  transferred  ;  and  he  did  not  see  how  this  differed  from  the 
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devise  of  a  trust  copyhold  estate,  which  had  always  been  held  Tit.  38.  c.  4. 
good. 

46.  Although  in  general  a  copyhold  estate  can  only  be  aliened  I'^g^^"'^ 
by  surrender  and  admittance,  yet  Lord  Coke  says,  where  a  man   i  inst.  59  a. 
hath  but  a  right  to  a  copyhold,  he  may  release  it  by  deed,  or  by 

copy,  to  one  that  is  admitted  tenant  de facto. 

47.  A  coi)Yholder  surrendered  his  lands  out  of  court  to  the  use  K'teand 

'  •'  _  (^ueintoa  s 

of  another  and  his  heirs,  upon  certain  conditions.  At  the  next  case, 
court  the  surrender  was  presented,  but  in  the  presentment  the 
conditions  were  omitted  ;  and  the  person  to  whose  use  the  sur 
render  was  made  being  dead,  the  lord  by  the  steward,  according 
to  the  custom,  admitted  his  daughter  and  heir,  who  entered. 
The  person  who  made  the  surrender,  by  his  deed,  released  to  the 
daughter,  being  in  possession,  and  afterwards  entered  upon  her : 
and  if  his  entry  was  lawful,  or  not,  was  the  question. 

It  was  adjudged  that  his  entry  was  not  lawful.     The  great 
doubt  was,  if  by  the  said  release  by  deed,  the  customary  right 
of  the  copyholder  was  extinct,  and  he  who  made  the  surrender 
barred  of  his  right:  and  it  was  objected  that  Littleton  says,  a 
copyholder  cannot  alien  his  land  by  deed,  but  if  he  will  alien,  he 
ought  to  surrender  ;  and  that  such  tenants  are  called  tenants  by 
copy,  because  they  have  no  other  evidence  concerning  their  tene- 
ments, but  the  copies  of  the  court-rolls ;  and  it  was  said  that 
that  excludes  all  releases  by  deed,  for  then  they  would   have 
other  evidences  than  the  court-rolls.     Also  it  was  said,  that  he 
who  purchases  the  land,  may,  upon  searching  the  rolls,  be  ad- 
vised if  the  title  of  the  land  be  good.     But  if  a  release  by  deed 
should  extinguish  rights,  then  it  would  be  very  dangerous  to 
purchasers,  for  that  does  not  appear  in  the  rolls.     To  which  it 
was  answered  and  resolved,  that  the  release  in  the  case  at  bar  ex- 
tinguished the  right  of  the  copyholder;  and  their  reason  was, 
because  he  to  whom  the  release  was  made  was  admitted  to  the 
tenements  and  copyhold  in  possession  ;  so  that  a  release  of  the 
customary  right  might  enure  to  him,  and  therefore  the  lord  was  Hull  i.  Shard- 

J       ^  '='  brook,  Cro.  Ja. 

not  at  any  prejudice,  for  he  had  his  fine  upon  admittance,  and  36.  s.  P. 
he  to  whom  the  release  was  made,  was  in  by  title,  namely,  by 
the  lord's  admittance  j  and  so  the  release  enured  by  way  of  ex- 
tinguishment. 

48.  It  was  said  in  the  same  case,  that  if  a  copyholder  be  4  Rep.  25.  b, 
ousted  by  tort,  there  his  release  by  deed  to  the  disseisor,  or  other 
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wrong-doer,  doth  not  transfer  his  right,  nor  bar  him,  for  two 
reasons  :  T.  Because  he  has  no  customary  estate  upon  which  the 
release  of  the  customary  right  can  enure ;  II.  It  would  be  to  the 
lord's  prejudice,  for  thereby  he  would  lose  his  fine  and  services  : 
and  for  these  reasons  the  release  by  deed  in  such  case  is  utterly 
void.     And  this  is  not  against  any  thing  Littleton  says,  for  he 

J.  74.  speaks  of  an  alienation  by  surrender,  and  that  of  necessity  ought 

to  be  into  the  lord's  hands,  according  to  the  custom,  But  the 
release  in  the  case  at  bar  could  not  be  made  to  the  lord,  but  to 
the  copyhold  tenant  in  possession. 

Co.  Cop.  s.3e.  49.  Lord  Coke  says,  if  a  person  is  ousted  of  his  copyhold,  and 
the  lord  admits  him  who  has  ousted  the  copyholder,  according 
to  the  custom,  a  release  by  the  person  ousted  will  extinguish  his 
rio^ht.  But  if  a  copyholder  makes  a  lease  for  years  of  his  copy- 
hold, he  cannot  by  liis  release  pass  the  reversion  ;  because  such 

Tit,  32.  c.  6.  release  enures  by  way  of  enlargement  to  transfer  an  interest,  and 
not  by  way  of  extinguishment  to  drown  a  right.  The  proper 
way  would  be,  to  surrender  the  reversion  to  the  lord,  and  he  to 
grant  it  over  to  the  lessee. 

Wase  V.  Pretty,  50.  If  two  persons  have  a  copyhold  estate  in  joint  tenancy, 
and  one  of  them  releases  to  the  other,  this  is  good,  without  any 
surrender  or  admittance  of  him  to  whom  the  release  was  made; 
because  the  first  admittance  was  of  them  and  every  of  them  j  and 
the  ability  to  release  arose  from  the  first  admittance. 


END    OF    VOL.    v. 


ruiNTJiD  ny  stewaut  anu  co.,  old  bailey. 
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